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CORRIGENDA. 

Page  177,  head  note,  line  7,  for  "trading/'  read  << trade." 
217,  line  21,  dele  the  comma  after  *'  carziage." 
309,  head  note,  line  1,  dele  «'  1." 
360.  head  Une,  for  "  TRINITY,*'  read  "EASTER." 
370,  head  Une,  for  "  HILARY  VACATION,"  read  "  EASTER  TERM." 
404,  head  note,  transpose  "  And  per  Mellor,  Lush  and  H^^es  JJ."  from  line  18, 

and  insert  in  nne  13  before  "  That." 
413,  note  (b),  after  «  10  C.  B,  N.  S,"  add  "  3." 
465,  line  2,  for  "  of,"  read  "  or." 
510,  line  2  from  bottom,  transpose  the  first  bracket,  and  place  it  before  **  pp." 

gggjhead  note,  for  «  (1)  &  (2),"  r€«d  "  1.  &  2." 

561,  line  3  from  bottom,  for  "  than,"  read  "  but* 

710,  note  {e\  for  "  1  Z.  #  5.,"  read  "  2  J?.  #  B.' 

711,  line  8  nom  bottom,  for  "Anderson"  read  "Andrews,* 
731,  line  13,  for  "  Tust,"  read  "  Trust" 
776,  line  2,  after  "  Palmer  v.  Naylor,"  add  "  in  error." 
802,  in  margin,  for  "  Nov.  12,"  read  "  Nov,  13." 
896,  note  (6),  after  "L,  J,"  add  "Exch,** 
942,  head  note,  line  7,  for  "  highways,"  read  "  highway." 
__  lines  8,  9,  the  words  following  s,  68  should  be  between    iiiTerted 

commas. 
980,  note  (a),  line  1,  for  "Doe,"  read  "  Goodtitle," 

1004,  line  12  from  the  bottom,  add  "By  the  Exchequer  Chamber,  affirming  the  judg- 
ment of  the  Q.  B.** 

1007,  note  (6),  add  "  2  Salk,  411." 

In  Vol.  9,  pages  520—638,    head  line,    for   "EASTER   TERM,"   read  "EASTER 
VACATION." 


If 


Page  1022,  for  "  beyond  what  we  should,"  read  "  wlxich  we  should  not^ 


CASES  1869. 


ARGUED    AND   DETERMINED 


TH 


THE   QUEEN'S  BENCH, 


nr 


HILARY    TERM, 


XXXII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Lush  J. 
Hannen  J. 


Bailt  against  Sir  C.  W.  C.  de  Crespiont,  Bart.  Monday, 

^  January  20ih. 

Action  on  a  covenant  contained  in  a  lease  of  premises  granted  by  the  Lessor  and 

defendant  to  the  plaintiff  in  1840  for  a  term  of  eighty-nine  years,  whereby  lessee. 

the  defendant  covenanted  that  neither  he  or  hm  assigns  would  during  Covenant  by 

the  term  permit  to  be  bnilt  any  messuage,  &c  on  a  paddock  fronting  lessor  not  to 

the  demised  premises.    Breaches.  First.  That  the  defendant  during  the  build, 

term  permitted  a  railway  station  to  be  built  on  the  paddock.    Second.  Assigns, 

That   the  defendant   assigned  the  paddock    to  The  L,  B,  ^  S.  C,  Assignment 

Railvtty  Company^  who  erected  a  railway  station  on  the  paddock,  by  act  of  law. 

Plea,  that  after  the  making  of  the  deed  the  Company  required  to  RaUway 

take  the  paddock  under  powers  given  them  by  Act  of  Parliament  in  Companv, 

18132  for  purposes  for  which  they  were  by  the  Act  empowered  to  take  Lands  &auses 

the  same;  that  the  paddock  was  land  which  the  Company  were  em-  Consolidation 

powered  to  take  compulsorilv  for  the  puiposes  of  the  undertaking  autho-  Art,  1845, 8 ^9 

rixed  by  the  Act,  and  that  the  Company,  under  the  powers  so  conferred,  Vict,  e,  18. 

did  eompalsorily  purchase  and  take  the  paddock,  and  that  the  assignment  e.  75. 

TOL.  X.  >CM     B  fi.    &   Bt 
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1869.  V  ^^^  (tofendaDt  to  the  Company  was  the  assignment  in  oompletion  of 

that  compulsory  piuchase ;  tnat  the  Company  afterwards  built  on  tho 


Bailt  paddock  the  erections  complained  of,  which  were  erections  reasonably 

^^  required  for  the  purposes  of  the  undertaking  authorized  by  the  Act, 

Di  Crbipioht  *^^  ^^'^^  except  as  aforesaid  the  defendant  did  not  permit  the  erections 
to  be  built.  Demurmr.  Replication.  That  the  erections,  thoug;h  reason- 
able, were  not  necessary  or  oompulspiy  for  the  Company  to --build. 
Demurrer.    Held, 

1.  That  under  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Virf. 
e.  18.  s.  75.,  which  makes  it  imperatiTe  that  the  owner  of  land  shall,  on 
the  performance  of  the  conditions  imposed  on  the  Company,  when 
required  so  to  do,  duly  convey  the  land  to  the  Company,  Sec.  T^ 
L.  B.  4"  S.  C,  SailtPoy  Company  were  assignees  of  the  mnd  not  by  the 
Toluntary  act  of  the  defen^uunt,  but  by  compulsion  of  law. 

2.  That  the  defendant  was  discharged  firom  his  coyenant  by  the  sub- 
sequent Act  of  Parliament,  which  put  it  out  of  his  power  to  perform  it ; 
as  this  dischai^ge  extended  to  acts  which  the  Company  were  by  the  Act 
of  Parliament  empowered  to  do  as  well  as  those  which  they  were  com- 
pelled to  do. 

^HE  declaration  stated  that  the  defendant  hy  deed 
demised,  among  other  hereditaments,  to  the  plaintiff 
a  certain  piece  or  parcel  of  ground,  situate  fee.,  and  all 
that  messuage  or  tenement,  together  with  other  erec- 
tions and  buildings  then  recently  erected  and   built 
thereon  by  the  plaintiff,  for  eighty-nine  years  firom  the 
25th  Marchy  1840,  at  a  rent  thereby  reserved,  and  the 
defendant  thereby,  among  other  things,  covenanted  with 
the  plaintiff  that  neither  the  defendant  or  his  heirs,  nor 
his  assigns,  should  or  woidd  during  the  term  permit  to 
be  built  on  the  ground  or  paddock  fronting  the  premises 
demised  by  the  deed  towards  .the  north  any  messuage 
or  dwelling  house,  coach  house  or  stable,  or  other  erec- 
tion, save  and  except  &c.    Averment  of  the  fulfilment 
of   all  conditions    precedent.     Breaches,    That    after 
making  the  demise,  and  during  the  term.  First.  The 
defendant  permitted  to  be  built  on  the  ground  or  pad- 
dock certain  erections  other  than  those   by  the  deed 
excepted,  to  wit,  a  railway  station,  with  the  appurtenances 
thereof,   including  waterclosets  and  urinals,  and  the 
plaintiff  by  reason  of  the  premises  had  been  greatly 
annoyed  and  damnified  in  the  enjoyment  of  the  land. 
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messuage  and  hereditaments  demised  by  the  deed,  and  1869. 
the  Talue  of  the  land  and  messuage  and  of  the  term  bajlt 
had  been  much  depreciated^  and  the  amenity  and  comfort  ^^  cbmpioiit 
of  the  knd  and  messuage  as  a  residence  had  been  dete- 
riorated by  the  interference  with  the  prospect  therefrom 
by  reason  of  the  erections  and  by  reason  of  the  smoke 
proceeding  from  the  chimneys  of  the  railway  station 
and  premises^  and  by  reason  of  the  plaintiff's  messuage 
being  oTerlooked  by  the  windows  of  the  railway  station 
and  premises^  &c.  Second.  The  defendant  assigned 
the  ground  or  paddock  to  The  London^  Brighton  and 
SouA  Coast  Railway  Company^  and  the  Company  after 
the  assignment,  and  during  the  term,  and  while  they 
were  possessed  of  the  ground  or  paddock  by  virtue  of 
the  assignment  from  the  defendant,  erected  and  built 
the  railway  station,  with  the  appurtenances,  on  the 
gromid  and  paddock,  contrary  to  the  covenant,  to  the 
damage  of  the  plaintiff  as  above  mentioned. 

Plea.  That  after  the  making  of  the  deed  The  London^ 
Brighton  and  South  Coast  Railway  Company  required 
to  take  and  purchase  the  ground  or  paddock  under  the 
powers  given  them  by  The  London^  Brighton,  and  South 
Coast  Railway  (New  Lines)  Act,  1862,  25  &  26  Vict. 
c.kxviiL,  and  for  the  purposes  for  which  they  were  by 
the  Act  empowered  to  purchase  and  take  the  ground  or 
paddock;   and  that  the  ground. or  paddock  was  land 
which  the  Company  were  empowered  by  the  Act  to  pur- 
chase and  take  compulsorily  for  the  purposes  of  their 
undertaking  authorized  by  the  Act ;  and  that  the  Com- 
pany under  and  according  to  the  powers  conferred  upon 
them  by  the  Act,  and  by  virtue  of  the  Act,  compulsorily 
purchased  and  took  the  ground  or  paddock,  and  for  the 

completion  of  the   purchasq  the  defendant   by  deed 
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1809.       conveyed  the  ground  or  paddock  to  tbe  Company  and 


Bailt  their  successors,  which  was  the  assignment  in  the  decla- 
oiCBKipxaNT  '^tion  mentioned,  whereupon  and  whereby  the  Company 
under  and  by  virtue  of  the  Act  became  seised  in  their 
demesne  as  of  fee  of  the  ground  or  paddock,  and  con- 
tinued so  seised,  until  afterwards  the  Company,  being 
so  seised,  built  on  the  ground  or  paddock  the  erections 
in  the  declaration  mentioned,  which  were  erections 
reasonably  required  by  them  for  the  purposes  of  their 
undertaking  authorized  by  the  Act,  which  building  by 
the  Company  was  the  building  complained  of  in  the 
breaches ;  and  that,  except  as  aforesaid,  the  defendant 
did  not  permit  the  erections  to  be  built 

Replication.    That,  although  reasonable,  still  it  was 
,  neither  necessary  or  compulsory  for  the  railway  Com- 
pany to  build  tbe  station  on  the  land  in  question. 

Also  demurrer  and  joinder. 

Demurrer  to  the  replication,  and  joinder. 

The   demurrers  were  argued,   November  10,   1868, 
before  Cockburn  C.  J.,  Lush,  Hannen  and  Hayes  JJ. 

Meadows  fFhite,  for  the  plaintiff. — The  covenant 
declared  upon  is  absolute  that  the  lessor  and  his  assigns 
would  not  permit  any  building  to  be  erected  on  the 
paddock  in  question ;  and  the  plea  does  not  shew  any- 
thing in  the  Company's  Act  to  repeal  it.  The  replica- 
tion avers  that  it  was  not  obligatory  on  the  Company  to 
build  a  station  on  the  paddock  :  and  therefore  the  cases 
decided  on  the  principle  that  a  subsequent  Act  of  Parlia- 
ment destroys  a  covenant  or  discharges  a  party  from 
performing  it  do  not  apply.  [He  cited  Brewster  v.  Kid- 
gill  (a),  per  Holt  C.  J.,  Wynn  v.  The  Shropshire  Union 

(a)  12  Mod.  1C6.  160 ;  S.  C,  nom.  Brewfter  v,  Kitchell,  1  Salk.  108. 
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Railways  and  Canal  Company  (a).]  In  Barker  v.  1869. 
Hodyson  (4)  the  freighter  of  a  ship,  who  had  cove-  Bailt 
uanted  to  send  a  cargo  alongside  at  a  foreign  port,  was 
not  excused  by  reason  of  events  which  happened  there 
pie?enting  performance  of  his  covenant.  The  defendant, 
in  treating  with  the  Company,  would  state  that  he  was 
under  a  covenant  not  to  build  on  the  paddock,  and  that 
be  would  have  to  pay  compensation  to  his  lessee  if  the 
station  was  built  there;  and  they  must  give  him  in 
addition  to  its  real  value  what  he  would  have  to  pay 
bis  lessee. 

Baymond^  for  the  defendant — First.  The  defendant 
did  not  within  the  meaning  of  his  covenant  permit  the 
boildings  to  be  erected  on  the  paddock.  At  the  time 
when  they  were  erected  the  Company  were  owners  in 
fee  in  possession  of  the  paddock,  and  had  power  to  erect 
the  buildings  without  any  permission  from  the  plaintiff. 
The  permission  intended  in  the  covenant  is  a  licence 
giving  authority,  the  absence  of  which  would  render  the 
party  doing  the  act  in  question  a  wrong  doer,  who  might 
be  restrained  or  mulcted  in  damages  by  the  party  whose 
permission  was  necessary  to  authorise  the  act. 

Secondly.  The  Company  were  not  assigns  of  tlie 
defendant  within  the  covenant.  The  word  "  assigns" 
in  the  covenant  means  assigns  by  the  defendant's  volun- 
tary act;  not  assigns  by  compulsion  of  law.  The 
defendant  was  no  party  to  the  Company's  Act  under 
which  they  compelled  him  to  assign ;  and  performance 
of  a  condition  or  covenant  is  excused  by  act  and  operation 
of  law;  Com.  Dig,  Condition  {li  13).  In  Doe  d.  Mitch- 
inson  v.  Carter  (c),  where  the  words  of  the  covenant 

(«)  'i  iuch.  42S\  (A)  y  ^f.  j-  S.  267. 

(")  8  T.  R.  bl. 
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1869.       ^er G  that  the  lessee  should  not  ^'  let,  set,  assign,  transfer, 
Bailt       Daak©  over,  barter,  exchange,  or  otherwise  part  with,'* 
DiCajMPWHT  *^®  indenture  or  the  premises  demised.  Lord  Kenyon 
said,  p.  61,  '*  These  are  all  acts  to  be  done  by  the  tenant 
himself.    And  I  adopt  the  distinction,  relied  upon  by 
the  defendant's  counsel,  between  those  acts  that    the 
party  does  voluntarily  and  those  that  pass  in  inyitom.'' 
And   Grwe  J.,  p.  62,  '*  In  Crusoe  v.  Bughy  {a\    the 
Court  said  that '  the  lessee  becoming  a  bankrupt  waa  a 
doing  or  putting  it  (the  term)  away/  so  '  being  in  debt 
by  confessing  a  judgment  and  having  the  term  taken  in 
execution,  was  the  like';  but  said  that  'none  of  these 
amounted  to  an  assignment.'    Now  if  the  words  in  this 
proviso  were  only  inserted  to  guard  against  an  assign- 
ment by  the  party  himself,  (and  it  seems  to  me  that  they 
were,)  then,  according  to  the  above  case,  there  has  been 
no  assignmentiTL  this  case,  and  consequently  no  breach  of 
the  condition/'    And  Lawrence  J.,  p.  64,  *'  On  the  whole, 
therefore,  I  think  that  the  safest  way  of  deciding  this 
question  is  to  look  to  the  terms  of  the  lease,   and 
according  to  those  it  does  not  appear  that  the  tenant 
has  done  any  act  to  create  a  forfeiture.    This  determi- 
nation will  not    be   productive    of  any    mischievous 
consequences,  because  the  parties  may  always  stipulate 
(if  they  please)  that  the  lease  shall  cease  and  be  deter- 
mined in  case  of  the  bankruptcy  or  insolvency  of  the 
lessee."     [^Cockbum  C.   J.     In  Doe  d.  Mitchinson  v. 
Carter^  when  first  argued,  the  warrant  of  attorney  to 
confess  judgment  appeared  to  be  given  by  the  lessee 
with  the  view  of  securing  the  debt  of  his  creditor,  and 
was  not  intended  by  him  as  an  assignment  of  the  pre- 
mises.   Lush  J.    The  lessee  did  not  aliene  the  premises, 

(a)  2  W.  Bl.  766 ;  3  WiU.  234. 
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bat  ga?e  a  warrant  of  attorney  under  which  they  were        1869. 

ttkcD  from  him.]     Upon  the  second  ejectment  (a)  it        il^i^^ 

appeared  that  the  warrant  of  attorney  waa  given  for  the  „gCa^p,aiiT 

express  purpose  of  execution  being  taken  out  against 

the  lessee,  and  therefore  it  was  held  a  forfeiture.     That 

case  was  referred  to  by  Lord   Cranworth  in   Crqfl  ▼• 

Ladey  (i).      In  Dae  d.  Goodbehere  ▼.  Btvan  (c)  Lord 

EUmboTough  said,  pp.  357-8, ''  Here  the  question  is  upon 

the  meaning  of  the  term  assigns,  whether  by  that 

term  the  proviso  was  meant  to  have  effect  against 

assigns  in  law,  as  it  would  have  against  assigns  by  act 

of  the  party.   .   .   .  That  *  assigns'  does  not  relate  to 

aasigiiees  in  law,  I  consider  as  determined  in  Doe  d. 

MUekauan  v.  Carter  (rf),  and  Goring  v.  Warner  {e\  but 

more  distinctly  in  Doe  v.   Carter  (</}.    Nor  do  I  find 

that  Roe  v.  Harrison  {f)  impugns  these  authorities, 

because  that  passed  entirely  on  the    ground  of  the 

execQtors  and  administrators  being   specially   named. 

But  an  executor  is  a  volunteer,  he  is  at  liberty  to 

renounce,  and  an  administrator  is  wholly  voluntary; 

theidbre  it  does  not  follow  from   that  decision,  that 

'assigns'  must   necessarily  comprehend   such   as   are 

involnntaiy  and  do  not  come  in  by  the  act  of  the  party, 

as  the  assignees  under  a  commission  of  bankruptcy  do 

Bot    This  case,  therefore,  appears  to  me  to  be  con- 

dttded  by  the  authorities,  as  well  as  by  the  reason  of 

the  thing.     Here,  if  the  assignees  might  of  themselves 

assign  the  term,  they  might  certainly  do  so  under  the 

Chancellor's  order."    And  I^e  Blanc  J.,  p.  360,  "  The 

(«)  8  T,  /?.  300.  (h)  6  H.  L,  C.  672.  739—740. 

W  3  A/.  ^  5.  353.  {d)  8  T,  R.  57. 

W  7  Vln.  Abr.  85,  pi.  9 ;  2  Eq.  Cos.  Abr.  100,  pi.  3. 
C^)  2  T.  B,  425. 
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1869.       assignees  of  a  bankrupt,  in  like  manner  as  the  sheriff, 
BiiLT       are  relieved  from  the  operation  of  the  word  assigns, 
dsGrsspiqit  because    assigns  means    only  such   as    are  Tolantaiy 
assigns.'^    And  Bayley  J.,  p.  361,  ''If 'assigns'  means 
voluntary  assigns,  what  act  is  there  to  make  them 
voluntary?*'     \_Cochbum  C.  J.    Those  Jadges  had  in 
their  mind  the  distinction  between  voluntary  assignment 
and  assignment  by  operation  of  law  without  any  act  of 
the  party.    Here  the  party  conveys,  and  his  act  operates  as 
an  assignment  of  the  property.]     But  that  is  by  virtue 
of  the  Companjr's  Act.    If  the  defendant  had  refused 
to  convey  the  land  to  the  Company,  The  Lands  Clauses 
Consolidation  Act,    1845,   8  &  9  Vici.  c.  18.  s.  75., 
would  have  empowered  the  Company  to  execute  a  deed 
poll,  and  upon  deposit  of  the  purchase  money  as  therein 
directed  the  estate  in  the  land  would  have  vested  in 
them.    This  is  an  exceptional  case,  and  should  be  left  to 
the  parties  to  provide  for  by  express  terms.     Sometimes 
parties  stipulate  for  the  termination  of  the  lease  in  case 
of  a  railway  passing  through  land.     [Cockbum  C.  J. 
The  defendant  might  have  done  that.]     A  covenant  by 
the  lessee  not  to  assign  without  the  licence  of  the 
lessor  was  not  broken  by  an  assignment  under  the 
Bankrupt  or  Insolvent  Debtors  Acts ;  Doe  d.  Lloyd  v. 
Powell  (a).    "Formerly  the  assignees  had  no  title  what- 
ever in  the  bankrupt's  property,  real  or  personal,  until  the 
assignment  or  bargain  and  sale  was  actually  executed;'* 
Archb.  Law  and  Practice  in  Bankruptcy,  178,  0th  ed. 
In  Slipper  v.  The  Tottenham  and  Hampstead  Junction 
Railway  Company  {b)  Lord  Romilly  M.B.  said,  p.  114, 
*^  I  am  of  opinion  that  as  soon  as  the  land  is  required 

(a)  bB,i  a  308. 

(h)  L.  /?.  4  %  112,  36  L,  J,  Chanc.  8il. 
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for  the  purposes  of  the  railway,  and  notice  is  given  to       1869. 
take  it  under  the  Act,  the  licence  to  assign  is  no  longer       bIily 
reqmred^  being  Tirtaally  taken  away  by  the  clause  of  the  pBCBstpiovT 
Act  of  Parliament/'  and  he  cited  Wadham  v.  Marlawe{a). 

Meadauff  WkUe^  in  reply. — In  Slipper  y.  The  Tottenham 
and  Bampstead  Junction  RaUioay  Company  {b)  the  Com- 
pany's Act  required  the  party  to  assign,  and  therefore  it 
vould  have  been  inconsistent  with  the  Act  that  there 
should  be  a  licence  to  assign.  [Lush  3.  Suppose  the  lease 
had  contained  a  covenant  to  maintain  a  plantation  on  the 
paddock,  and  it  had  been  conveyed  to  the  Company  for 
making  their  line  through  it]  That  would  have  been 
a  breach  of  the  covenant,  though  the  plaintiff  could  not 
ha?e  maintained  an  action.  The  Company's  Act  stops 
short  of  repealing  the  covenant  The  lessor  having  left 
it  optional  with  the  Company  to  build  on  the  paddock, 
their  building  on  it  is  the  same  as  if  the  lessor  had  built 
there. 

Cur,  adv,  vuU, 

Hannsn  J.  now  delivered  the  judgment  of  the  Court. 
—(After  stating  the  substance  of  the  pleadings.)  It 
must  be  taken  on  these  pleadings  that  the  assign- 
ment by  the  defendant  to  the  railway  Company  was 
altogether  made  under  the  requirements  of  the  Act  of 
Parliament,  and  without  any  stipulation  introduced  into 
the  conveyance  by  the  vendor  or  the  purchaser  which 
woold  alter  its  character  as  an  act  done  by  the  defendant 
in  obedience  to  the  command  of  the  Legislature.  The 
75th  section  of  The  Lands  Clauses  Consolidation  Act, 

(a)  8  East  314,  note  (c). 

{b)  L,  R.  4  Eq.  112;  36  L.J.  Chanc,  811. 
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1869.        1845,  8  &  9  Vict  c.  18.,  is  imperative  that  the   owner 
BAitT       o^  lands  shall,  on  the  performance  of  the  conditions 
Cbbspiovt  i'^posed  on  the  Company,  when  required  so  to  dp,  duly 
convey  the  lands  to  the  promoters,  or  as  they   shall 
direct,  and  in  default  thereof  it  shall  be  lawful  for  the 
promoters  to  execute  a  deed  poll,  declaring  the  fact  of 
such  default  having  been  made,  and  thereupon  all   the 
estate  and  interest  in  such  lands  capable  of  being  sold 
and  conveyed  by  such  owner  shall  vest  absolutely  in 
the  promoters  of  the  undertaking. 

We  think  that  no  distinction  can  be  drawn  between 
the  case  of  an  owner  of  lands  who  does  that  which  it  is 
his  duty  to  do,  namely,  convey  to  the  Company,  and 
one  who,  by  refusing  to  convey,  obliges  the  Company  to 
obtain  a  title  to  the  lands  by  the  execution  of  a  deed 
poll.     In  the  one  case  as  in  the  other  the  transfer  of  the 
title  is  compelled  by  the  Legislature,  and  it  cannot  be 
supposed  that  it  was  intended  that  the  landowner,  who 
acts  solely  in  obedience  to  the  law,  should  be  in  a  worse 
position  than  one  who  refuses  compliance.    In  either 
case  the  railway  Company  must   be  regarded  as  the 
assignee  of  the  land,  not  by  the  voluntary  act  of  the 
former  owner  but  by  compulsion  of  law.    The  sub- 
stantial question    therefore  raised  on  this  record  is, 
whether  the  defendant  is  discharged  from  his  covenant 
by  the  subsequent  Act  of  Parliament,  which  put  it  out 
of  his  power  to  perform  it.    We  are  of  opinion  that  he 
is  so  discharged,  on  the  principle  expressed  in  the 
maxim  ''Lex  non  cogit  ad  impossibilia.^' 

We  have  first  to  consider  what  is  the  meaning  of  the 
covenant  into  which  the  parties  have  entered. 

There  can  be  no  doubt  that  a  man  may,  by  contract^ 
absolutely  bind  himself  to  perform  things  which  sub- 
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aequently  become  imposaible,  or  to  pay  damages  for  1869. 
nonperformance;  and  this  construction  is  to  be  put  Bailt 
upon  an  unqualified  undertaking  where  the  event  which  MCaMFioar 
canses  the  impossibility  waa  or  might  have  been  antici- 
pated and  guarded  against  in  the  contract,  or  where  the 
impossibility  arises  from  the  act  or  default  of  the 
promissor.  But  where  the  event  is  of  such  a  character 
that  it  cannot  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  contracting  parties  when  the 
contract  w^s  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include, 
were  not  used  with  reference  to  the  possibility  of  the 
particolar  contingency  which  afterwards  happens.  It  is 
on  this  principle  that  the  act  of  Ood  is  in  some  cases 
laid  to  excuse  the  breach  of  a  contract.  This  is  in  fact 
an  inaccurate  expression,  because,  where  it  is  an  answer 
to  a  complaint  of  an  alleged  breach  of  contract  that  the 
thing  in  question  was  done  or  left  undone  by  the  act 
of  Ood,  what  is  meant  is,  that  it  was  not  within  the 
oontract,  for,  as  is  observed  by  Mauk  3,  in  Canham  v. 
Bony  {a)f  a  man  may,  by  apt  words,  bind  himself  that 
it  shall  rain  tomorrow  or  that  he  will  pay  damages.  This 
is  the  explanation  of  the  case  put  by  Lord  Coke  in  Shei- 
las C(ue{b),  "  If  a  lessee  covenants  to  leave  a  wood  in 
as  good  plight  as  the  wood  was  at  the  time  of  the  lease, 
and  afterwards  the  trees  are  blown  down  by  tempest, 
he  is  discharged  of  his  covenant,''  because  it  was  thought 
that  the  covenant  was  intended  to  relate  only  to  the 
tenant's  own  acts,  and  not  to  an  event  beyond  his 
control,  producing  effects  which  it  was  not  in  his  power 
to  remedy.  See  Shepp,  Touch.  178.  On  this  principle 
it  has  been  held  that  an  impossibility  arising  from  an 

(a)  15  C,  B.  597.  619.  (A)  1  Co.  93  6.  98  a. 
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act  of  the  Legislature  subsequent  to  the  contract  dis- 

B^j^Y       charges  the  contractor  from  liability. 

Cbimpioht      ^&^^  to  quote  an  observation  of  MauU  J.,  in   jT/ie 
MayoTy  tfc,  of  Berwick  v.  Oswald,  in  error  (a),  there  is 
nothing  "  to  prevejQt  parties,  if  they  choose  by   apt 
words  to  express  an  intention  so  to  do,  from  bindings 
themselves  by  a  contract  as  to  any  future  state  of  the 
law.''     But  <^  people  in  general   must  always  be  con- 
sidered as  contracting  with  reference  to  the  law    as 
existing  at  the  time  of  the  contract/'  ''and  the  words, 
shewing  a  contrary  intention,  ought  to  be  pretty  clear 
to  rebut  that  presumption."    To  hold  a  man  liable  upon 
a  contract  in  a  sense  affixed  to  it  by  subsequent  legisla- 
tion is  to  impose  on  him  a  contract  he  never  made. 
This  is  the  principle  of  that  which  was  laid  down  in 
Brewster  Y.  KitcheU(jb),th2Lt  ''where  H*  covenants  not 
to  do  an  act  or  thing  which  was  lawful  to  do,  and  an 
Act  of  Parliament  comes  after  and  compels  him  to  do  it, 
the  statute  repeals  the  covenant :  so  if  ^.  covenants  to 
do  a  thing  which  is  lawful,  and  an  Act  of  Parliament 
comes  in  and  hinders  him  from  doing  it,  the  covenant 
is  repealed." 

To  apply  the  foregoing  observations  to  the  present 
case.  The  defendant  has  covenanted  that  his  assigns 
shall  not  build ;  the  word  "  assigns"  is  a  term  of  well 
known  signification,  comprehending  all  those  who  take 
either  immediately  or  remotely  from  or  under  the 
assignor,  whether  by  conveyance,  devise,  descent,  or  act 
of  law;  Spencer* s  Case  (c).  The  defendant  when  he 
contracted  nsed  the  general  word  "assigns"  knowing 
that  it  had  a  definite  meaning,  and  he  was  able  to 

(«)  3E.iB.  653.  &yi}. 

(A)  1  Salk.  198,  6th  ed. ;  S,  C,  mm.  Brewster  t.  Kidgill,  V2Mod.  166. 

(r)  5Co.  16ff.  17*. 
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foresee  and  guard  against  the  liabilities  which  might        18G9. 

arise  from  his  contract  so  interpreted.     The  L^iala-        bailt 

tnre.  by  compelling  him  to  part  with  his  land  to  a  ^.ce^piokt 

railway  Company  whom   he  conld   not  bind   by  any 

stipulation  as  he  could  an  assignee  chosen  by  himself^ 

has  created  a  new  kind  of  assignee  such  as  was  not 

in  the  contemplation  of  the  parties  when  the  contract 

was  entered  into.    To  hold  the  defendant  responsible 

for  the  acts  of  snch  an  assignee  is  to  make  an  entirely 

new  contract  for  the  parties.     On    the  other  hand^ 

to  confine    the    word   '^assigns''    to   those  who  take 

by  the  Toluntary  act  of  the  assignor  would  not,  as  was 

suggested    in    ai^ment^  limit  the  operation  of   the 

oo?enant  to  his  immediate  assignee,  because  all  those 

who  take  from  the  latter  do  so  in  consequence  of  the 

original  voluntary  act  of  the  assignor,  and  it  was  his 

own  fault  that  he  assigned  at  all,  or  that  he  did  not 

in  the  original  conveyance  guard  against  the  acts  of 

subsequent  assignees.    To  exempt  him  from  liability  for 

such  actsy  would  be  contrary  to  the  intention  of  the 

parties  to  be  collected  from  their  words  interpreted 

according  to  their  known  ordinary  signification. 

It  was  indeed  conceded  on  the  argument  by  the 
plaintiff's  counsel  that  the  defendant  would  not  be  liable 
for  all  acts  of  the  railway  Company  as  he  would  have 
been  for  the  acts  of  any  other  assign;  but  it  was  con- 
tended that  the  defendant  was  relieved  from  liability  on 
his  covenant  as  to  those  acts  only  which  the  Company 
v>8  required  by  the  Act  of  Parliament  to  do,  and  not 
as  to  those  which  the  Company  was  merely  empowered 
to  do.  We  do  not  think  that  this  distinction  is  well 
founded.    The  rule  laid  down  in  Brewster  v.  Kitchell  (o) 

(fl)  1  Sdk,  198 ;  5.  C,  nom,  Brewster  v.  Kidgill,  12  Mod.  166. 
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rests  upon  the  ground  tbat  it  is  not  reasonable  to  snp« 
pose  that  the  Legislature,  while  altering  the  condition 
of  things  with  reference  to  which  the  covenantor  con- 
tracted, intended  that  he  should  remain  liable  on  a 
covenant  which  the  Legislature  itself  prevented  his 
fulfilling;  but  the  covenantor  in  the  present  case  is 
equally  disabled  from  preventing  the  railway  Company 
doing  those  things  which  it  is  empowered  to  do  as 
those  which  it  is  required  to  do.  Why  then  should 
there  be  a  difference  in  the  liability  of  the  covenantor 
with  respect  to  the  one  and  the  other? 

But  assuming  that  the  imposing  on  the  defendant  by 
the  Legislature  of  assigns  whom  he  could  not  control 
would,  without  more,  free  him  from  the  engagements 
which  he  entered  into  with  reference  to  assigns  whom 
he  could  control,  it  remains  necessary  to  deal  with  the 
argument  that,  though  the  Company  was  empowered 
to  take  the  land  free  from  the  restrictions  upon  building, 
this  was  only  on  condition  of  paying  full  compensation 
for  what  they  got,  and  that  it  must  be  supposed  that 
the  defendant  obtained  from  the  Company  not  only 
the  value  of  the  land  as  he  held  it,  encumbered  with  a 
covenant  not  to  build,  but  also  what  was  deemed  a  fair 
consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  argument  that  the 
difference  between  the  price  of  the  land  encumbered 
with  the  covenant  not  to  build  and  the  price  of  it  freed 
from  that  covenant  would  be  the  amount  of  damages  to 
be  paid  by  the  defendant  to  the  plaintiff  in  the  present 
action ;  but  that  is  not  so :  the  plaintiff,  if  entitled  to 
recover  at  all  in  this  action,  would  be  entitled  to  the 
damages  he  had  sustained  by  the  breach  of  the  covenant, 
even  if  those  damages  should  exceed  the  whole  value 
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of  the  kmd  taken.     No  doubt,  if  the  Legislature  had,        1869. 
io  eipresB  terms  or  by  necessary  implication  from  its        Bailt 
language,  given  to  persons  in  the  defendant's  situation  ^^  Csupiairr 
a  remedy  over  against  the  railway  Company  in  respect  of 
acts  done  by  the  Company,  this  would  have  indicated 
that  the  Legislature  did  not  intend  that  the  defendant 
should  be  freed  from  liability  on  his  covenant  although 
he  was  disabled  from  performing  it.     But  we  cannot 
find  in  the  railway  Acts  any  express  or  implied  enact- 
ment to  this  effect.    It  has  been  already  pointed  out 
that  there   is   no  relation  between  the  compensation 
which  the  defendant  would  be  entitled  to  for  his  land 
and  the  damages  for  which  he  would  be  liable  to  the 
planitiff.     How  would  it  be  possible  for  the  defendant 
to  lay  before  the  compensation  jury  evidence  of  the 
extent  of  his  liability  on  such  a  covenant  as  that  under 
consideration  ?     How  could  he,  in  an  inquiry  to  which 
the  plaintiff  was  no  party,  offer  evidence  of  the  injury 
vhich  the  plaintiff  might  by  any  possibility  sustain  in 
the  uncertain  event  of  the  Company  erecting  a  station 
or  other  building  on  the  land  taken.    Further,  if  the 
eorenant  of  the  defendant  is  to  be  considered  as  broken 
by  the  act  of  the  railway  Company  so  as  to  entitle  the 
plaintiff  to  damages,  it  must  be  deemed  to  carry  with  it 
the  other  consequences  of  a  breach  of  contract.    Thus, 
if  the  situation  of  the  plaintiff  and  the  defendant  in  the 
preKDt  case  had  been  reversed,  and  the  covenant  not  to 
huild  on  land  adjoining  the  demised  premises  had  been 
entered  into  by  a  lessee  with  the  usual  proviso  for 
i^entry  in  the  event  of  breach  of  any  covenant,  the 
lessee  would  have  been  liable  to  forfeiture  of  his  whole 
interest,  by  reason  of  an  act  over  which  he  had  no 
control,  and  the  railway  Company  would  be  liable,  if  the 
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1869.  plaintiff's  contention  be  correct^  to  pay  by  way  of  com- 
~BAiLt  pensation  for  a  piece  of  land  taken  the  whole  value  af 
Crebpiont  ^^^  interest  of  the  lessee  in  the  adjoining  estate. 

The  solution  of  the  present  case  appears  to  be  this, 
the  plaintiff  is  one  of  a  numerous  class  of  persons 
injured  by  the  construction  of  a  railway  for  whom  the 
Legislature  has  not  provided  compensation.    This  may 
be  illustrated  by  reference  to  the  special  damage  daimed 
in  the  declaration.    It  is  there  alleged  that  the  amenity 
and  comfort  of  the  land  and  house  have  been  diminished 
by  reason  of  the  prospect  therefrom  being  interfered 
with^  and  by  reason  of  the  house  being  overlooked  by 
the  windows  of  the  station  with  the  appurtenances, 
including  water  closets  and  urinals.    These  are  heads  of 
damage  for  which  railway  Companies  are  not  in  ordinary 
circumstances    bound  to  give  compensation^  but   for 
which  the  defendant  would  be  liable  in  an  action  on  his 
covenant.     We  do  not  think  that  it  was  the  intention 
of  the  Legislature  to  make  a  railway  Company  liable 
for  such  damages  in  the  exceptional  case  of  a  person  in 
the  position  of  the  plaintiff  having  taken  a  covenant 
from  his  lessor  in  the  terms  of  that  under  consideration. 
We  think  that,  if  such  had  been  th^  intention  of  the 
Legislature,  so  peculiar  a  head  of  compensation  as  that 
now  suggested,  namely,  for  liability  to  damages  for 
breach  of  collateral  covenants  resulting  from  the  taking 
of  land,  would  not  have  been  left  to  be  conjectured 
from  the  vague  language  of  The  Lands  Clauses  Con- 
solidation Act,  1848,  8  &  9  Vict.  c.  18. 

For  these  reasons  we  are  of  opinion  that  our  judg- 
ment ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 
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Sadler  against  Smith.  Thursday, 

January  21  st. 

1.  The  plaintiff  and  K.,  watermen  on  the  rirer  Thames,  agreed  to  row  a  Jiovemher 
n^t  ay&j  scoUer's  race  according  to  the  recognised  rules  of  boat  racing,   2Gth.] 

the  decision  of  the  referee  to  be  final.  The  stakes  were  deposited  with  the . 

defendant.  In  scnlling  raeesbetween  professional  watermen  it  is  the  custom   Award. 
for  the  competitors  to  start  themselves,  but  if  either  should  make  default  Referee. 
io  starting,  and  any  question  should  in  consequence  arise,  it  would  be  in   Decision. 
the  power  of  the  referee  to  determine  that  question.    The  plaintiff  and  j^qqi  f.ace. 
K.  attempted  unsuccessfully  to  start,  and  K.  rowed  to  the  referee,  who  Jetton  to 
oidercd  Mm  to  tell  the  plaintiff  that  if  he  would  not  start  K.  must  start  recover  deposit* 
vithont  him.     K.  rowed  over  the  course  without  the  plaintiff,  and  the  Rdirfin 
referee  awarded  the  race  and  the  stakes  to  him,  without  hearing  any  evi-  equity, 
dence  or  taking  any  steps  to  ascertain  if  his  order  had  been  commxmicated 
to  the  plaintiff,  and  without  having  any  means  of  acquiring  the  knowledge 
cf  the  fact.    In  an  action  by  the  plaintiff  to  recover  his  deposit,  the  jury 
found  that  the  order  of  the  referee  was  not  communicated  to  the  plainti^ 
and  that  he  had  not  a  fair  opportunity  of  starting.     Held  by  the  Ex- 
t^^ner  Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  that 
the  jurisdiction  of  the  referee  never  attached,  and  therefore  his  decision 
vas  not  final,  and  the  plaindff  was  entitled  to  recover. 

2.  Per  WiUes  J.,  and  semAfe,  per  Kelly  C.  B.  and  Hannen  J.  If  the 
ref(nee  had  decided  that  his  order  was  communicated  to  the  plaintiff  his 
dedsioD  of  diat  fact  would  have  been  finaL 

3.  Per  KeUy  C.  B.  Qiusre,  whether  a  Court  of  equity  has  jurisdiction 
to  relieve  against  the  airard  of  an  arbitrator,  except  upon  the  ground  that 
there  is  no  award? 

r\ECLARATION  for  money  rjeceived  and  on  accounts 
stated. 

Plea.    Never  indebted. 

There  was  also  a  special  plea  and  a  replication  thereto^ 
on  which  issue  was  taken ;  but  the  plea  of  never  indebted 
raised  the  whole  question. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  London 
Sittings  after  Hilary  Term,  1868,  the  following  evidence 
was  given. 

1%e  plaintiff  and  Kelley  were  watermen  well  known 
Tkjon  the  river  Thames,  and  on  the  7th  October,  1867, 
they  entered  into  the  following  agreement  to  row  a 
sculler's  race :  — 

VOL.  X.  c  B.  &   s. 
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"  Articles  of  agreement,  between  Henry  Kelley,   of 
fhtlnei/,  on  the  one  part,  and  Joirph  Sadler,  of  Putney, 
on  the  other  part.    They  hereby  agree  to  row  a  riglit 
away  sculler's  race  from  Putney  to  The  Ship  at  Mortlake, 
tbe  Btart  to  take  place  between  the  Aqueduct  and  the 
iteani  boat  pier  on  Wednetday,  27th  November,  for  the 
mm  of  300/.  a  side.   The  start  to  take  place  at  half  past 
;wo  p.Di.     The  steamboats  accompanying  the  race  to 
te  behind  the  men  at  starting.   The  cutters  also  accom- 
lanyiug  the  men  to  keep  astern  of  tbe  stemmost  man. 
To  row  according  to  the  recognized  rules  of  boat  racing. 
The  referee  to  be  chosen  at  tbe  last  deposit ;  and  whose 
lecision  shall  be  iinal:  50/.  aside  being  now  staked  in 
he  hands  of  the  Editor  of  The  Sportsman.     In   the 
ivent  of  tbe  referee  not  being  agreed  to,  the  Editor  of 
The   SpoTttman   to   name   one.      The   Editor  of   The 
^porttman  to  be  final  stakeholder.     Either  party  failing 
o  comply  with  these  conditions  to  forfeit  all  money 
lown.  "  Henry  Kelley, 

"Witness,  "J,  H.  Sadler.^ 

"  Robt.  B.  Wormaid." 

The  defendant,  the  editor  of  Tbe  Sportsman  News- 
aper,  received  from  the  plaintiff  and  from  Kelley  the 
urns  of  money  mentioned  in  tbe  agreement;  and  Biffia 
'as  appointed  to,  and  accepted,  the  post  of  referee. 

In  sculling  races  between  professional  watermen  it 
as  been  the  invariable  custom  for  the  competitors  to 
tart  themselves ;  but  it  was  to  be  taken  for  the  present 
urpose  that  if  either  should  make  default  in  starting, 
nd  any  question  should  in  consequence  arise,  it  would 
e  in  the  power  of  the  roferee  to  determine  it. 

It  is  Qsual  in  such  races  for  each  competitor  to 
ppoint  a  person  who,  in  rowing  language,  is  called  an 
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umpire,  who  attends  the  referee  during  the  race,  and        1869. 
nr^  on  him  the  claims  of  his  principal,  whenever  he       sadlkr 
thinks  that  circumstances  require  it :  but  such  umpires       su]jb. 
are  not  appointed  to,  and  in  fact  do  not,  discharge  any 
judicial  functions.     Umpires  were  accordingly  appointed 
for  this  race  by  the  plaintiff  and  KeUey, 

It  is  also  usual  in  such  races  for  each  competitor  to 
be  followed  by  an  eight  oared  cutter,  to  render  him 
certain  aeryices  before  and  during  the  race,  and  on  the 
two  days  after  mentioned  the  men  were  attended  by 
their  cutters  in  the  ordinary  way. 

On  the  day,  and  at  the  time  mentioned  in  the  agree- 
ment, the  plaintiff  and  KeUey  appeared  at  the  starting 
place,  attended  by  the  referee  and  umpires  in  a  steamer, 
and  the  two  started  by  mutual  consent ;  but  after  they 
had  rowed  part  of  the  distance  a  collision  or  foul  took 
place,  and  thereupon  each  umpire  claimed  the  race  for 
Us  principal  on  the  ground  that  the  foul  was  the  fault 
of  his  opponent. 

The  referee,  being  unable  to  decide  whether  the 
plaintiff  or  KelUy  had  committed  the  foul,  decided  that 
the  race  should  be  rowed  over  again  on  the  next  day, 
and  that  the  start  should  take  place  at  3  p.m. 

In  accordance  with  that  decision,  the  plaintiff  and 
KeUey  appeared  on  the  28th  November  at  3  p.m.,  at 
the  starting  place,  to  row  the  race,  and  the  referee  and 
umpires  also  attended  in  a  steamer  as  on  the  previous 
day. 

During  the  next  half  hour  the  plaintiff  and  KeUey 
each  attempted  unsuccessfully  to  start.  At  the  expira- 
tion of  that  time  the  plaintiff  rowed  from  the  starting 
place  to  his  cutter,  and  put  on  a  jersey.  After  which 
he  rowed  down  the  river  some  distance,  and  Kelley  at 
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the  same  time  rowed  up  the  river  to  the  8teaaier>  on 
board  of  which  the  referee  was.  At  this  time  the 
referee,  from  such  observations  as  he  had  been  enabled 
to  make,  had  formed  the  opinion  that  the  plaintiff  did 
not  intend  to  start. 

When  Kelley  got  near  to  the  referee's  steamboat^  be 
said  to  the  referee  *'  We  shan't  start  to  night.*'     The 
referee  replied  ''What  is  the  matter?    What  is  the 
reason  V*  Kelley  said,  ''  He  (meaning  the  plaintiff)  will 
not  start  fair.''   The  referee  then  looked  for  the  plaintiff 
and  could  not  see  him.   The  referee  then  said  to  Kelley^ 
''  Oo  to  jour  station  and  tell  Sadler  he  must  starts  and 
if  he  will  not  start  you  must  start  without  him."     The 
plaintiff's  umpire  protested,  and  said  to  the  referee, 
''You   have  no  right  to  tell  Kelley  to  start  witbont 
telling  the  other  man  yourself."  The  referee  said  "  That 
he  was  the  referee,  and  should  carry  out  the  word  that 
he  had  given." 

The  referee  when  he  gave  the  order  intended  that  it 
should  be  communicated  to  the  plaintiff,  and  that  the 
plaintiff  should  have  a  fair  opportunity  afforded  him  of 
starting,  if  he  wished  to  do  so. 

Upon  receiving  the  order  of  the  referee  Kelley  rowed 
down  the  river  towards  the  plaintiff,  and  conflicting 
evidence  was  given  as  to  whether  Kelley  made  any,  and 
if  so  what,  communication  to  the  plaintiff;  and  there 
was  also  conflicting  evidence  as  to  whether  the  plaintiff 
had  or  had  not  the  opportunity  c^  effecting  a  start  on 
even  terms. 

The  referee  was  much  too  far  off  to  bear  what  com- 
munication, if  any,  was  made  by  Kelley  to  the  plaintiff. 
He  saw  Kelley  row  within  the  starting  limits  down  the 
river  towards  the  plaintiff,  whom  he  could  not  see  at 
this  time.     He  then  lost  sight  of  Kelley^  and  of  course 
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could  not  see  what  occurred  between  Kettey  and  the        1869. 
plaintiS    After  the  lapse  of  a  minute  or  a  minute  and       sidusr 
a  half  he  saw  KeUey  rowing  up  the  river,  but  still  saw        svin 
DOtliiDg  of  the  plaintiff.     KeUey  then,  in  sight  of  the 
referee,  whose  steamboat  followed  him,  rowed  over  the 
vhole  of  the  course  and  arrived  at  The  Ship  at  Mortlahe, 
the  place  appointed  for  the  termination  of  the  race  by 
the  i^reement.     When  the  plaintiff  found  that  KeUey 
was  rowing  over  the  course  he  followed  and  also  rowed 
over  the  course. 

After  KeUey  had  rowed  over  the  course  his  umpire 
daimed  the  race  and  stakes  for  him,  and  the  plaintiff's 
um^re  protested  that  he  was  not  entitled  to  them,  but 
he  offered  no  evidence  and  gave  no  reasons  in  support 
of  his  protest,  and  no  opportunity  was  afforded  him  of 
adducing  any  evidence ;  thereupon  the  referee  awarded 
the  race  and  stakes  to  KeUey  without  hearing  any  evi- 
dence or  taking  any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and  without  having 
any  means  of  acquiring  the  knowledge  of  the  fact  one 
way  or  the  other. 

The  plaintiff,  on  arriving  at  MortlcAe,  heard  of  the 
decision  of  the  referee,  and  on  the  next  day,  and  before 
the  defendant  had  paid  the  stakes  to  KeUey,  gave  notice 
to  the  defendant  not  to  pay  them  to  him. 

After  the  receipt  of  this  notice  the  defendant  paid  the 
whole  of  the  stakes  (600/.)  to  KeUey. 

The  Lord  Chief  Justice  left  the  following  questions 
to  the  jury :  — 
1-  Did  Sadler  intend  to  start? 

2.  Had  the  referee  means  by  actual  observation  of 
forming  a  judgment  that  Sadler  did  not  intend  to  start  ? 

3.  Was  the  order  of  the  referee,  that  if  Sadler  would 
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not  start  Kelley  should  start  without  him  and  row  over, 

communicated  to  Sadler? 

4,  Was  a  fair  opportunity  of  starting  given  to  Sadler  f 
The  jury  returned  the  following  answers: — 

1.  We  think  that  Sadler  did  intend  to  start. 

2.  The  referee  had  not  the  means  of  forming   such 
judgment. 

3.  The  order  of  the  referee  was  not  communicated 
to  Sadler. 

4.  A  fair  opportunity  of  starting  was  not  afforded  to 
Sadler. 

Upon  this  the  Lord  Chief  Justice  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  300/.,  and  reserved 
leave  to  move  to  enter  the  verdict  for  the  defendant  on 
the  ground  that  the  decision  of  the  referee  was  for  the 
purposes  of  the  action  final. 

In  Easter  Term,  1868,  Ballantine  Serjt.  obtained  a 
rule  nisi  accordingly ;  which  was  argued  in  HiL  Term, 
January  18,  21,  1869,  and  judgment  given  on  the  latter 
day. 


H.  James  and  Brickwood  {Hawkins  with  them),  for  the 
plaintiff. — The  findings  of  the  jury  shew  that  the  referee 
had  no  opportunity  of  forming  an  opinion  from  his  own 
observation  of  the  state  of  things,  and  that  a  fair  oppor- 
tunity of  starting  was  never  given  to  the  plaintiff.  It 
will  be  said  that  by  one  of  the  articles  of  agreement  the 
decision  of  the  referee  is  to  be  final,  and  that  the  plain- 
tiff cannot  dispute  his  decision  in  this  action.  But  that 
article  cannot  have  any  operation  where  the  facts  do  not 
exist  to  warrant  the  decision.  The  referee  could  not  arbi- 
trarily dispose  of  the  stakes.  He  is  in  the  position  of  an 
arbitrator  who  has  jurisdiction  only  over  those  matters 


V. 

Smith. 


XXXni.  VICTORIA.]  23 

which  come  properly  before  him,  and,  if  there  is  any        1869. 
dispute  as  to  the  facts,  only  after  hearing  both  parties,   ^adlbe 
[Coekbum  C.  J.  There  is  this  difference  :  that  the  referee 
may  act  upon  what  he  himself  saw.]     Here  the  referee 
did  not  see  the  start ;  he  acted  on  the  representation  of 
&ttnf,  and  on  the  mistaken  supposition  that  his  order 
had  been  complied  with.     Assuming  that  it  was  com- 
petent for  the  referee  to  gire  the  order  as  to  an  imme- 
diate start    and   the  row   over,   that  order  was   not 
complied  with ;  therefore  there   was  no  race,  and  his 
jurisdiction  to  award  the  stakes  never  arose ;   Carr  v. 
Martauon  (a).     [They  also  cited  Re  Holland  Hinds {b), 
Re  Brookf  Delcomyn,  and  Badart,  pi.  1.  (c).]    In  Benbow 
T.  Jones  {d)^  which  will  be  cited  on  the  other  side,  there 
was  a  decision  in  fact  by  the  steward  within  the  meaning 
of  the  conditions  of  the  race. 

Garili  and  Tetinanty  for  the  defendant. — The  referee 
here  was  in  the  position  of  an  arbitrator ;  for  the  pur- 
poses of  this  action  he  was  to  decide  law  and  fact.  An 
agreement  to  refer  future  differences  is  valid ;  Parhes  v. 
Smik  (e),  The  Thames  Iron  Works  and  Ship  Building 
Company y  Limited^  v.  The  Queen  (f).  Misconduct  of 
an  arbitrator  is  no  defence  to  an  action  on  the  award  ; 
note  (3)  to  Veale  v.  Warner  {g\  citing  Wills  v.  Mac- 
mmich  {h\  Re  Hall  and  Hinds  (i").  The  only  remedy 
IS  by  application  to  set  aside  the  award,  which  may  be 
BMde  under  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict,  c,  125.  #.  17.,  where  the  submission  or 

(«)  !>:#£:  45fi.  (6)  2  M.  i'  G.  W7. 

W  16  C.  B,  N.  8.  403.  {d)  14  M.  #  W.  193. 

W  J5  q,  B,  297.  (/)  See  the  next  case. 

(3)  I  ^im.  Saund.  327  a,  6th  ed.  (//)  2  Wils.  148. 
W  2  ^f,  ^  G.  847.  852. 
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agreement  for  reference  is  in  writing,  or  by  bill  in  equity  ; 
Thorhwm  t.  Barnes  (a)  per  WUlet  J.,  fFatsan  on  Awanis^ 
887, 3rd  ed.,  RusseUom  Arbitrators.  642, 3rd  ed.  Though 
the  arbitrator  may  hare  decided  without  suffideDt  evi- 
dence his  dedsion  cannot  be  reviewed  by  a  jury  or  the 
Court ;  Marryat  t.  Broderick  (6),  Walmsley  v.  Mathews  (c) , 
Evans  v.  Pratt  (J),   Brown  v.    Overbury  («),  Seoit  v. 
Avery {f),  per  Lord  CampbtU^  Smith  v.  Littledale  {g). 
\C0ekhm3m  C.  J.     Suppose  some  person  in  whom  the 
referee  confided  told  him  that  KeUey  had  won  the  race, 
though  no  race  had  been  rowed.]     If  the  referee  acted 
bona  fide  upon  the  assumption  that  his  order   was 
communicated  to  Sadler  it  is  immaterial  whether  the 
communication  was  in  fact  made ;    Benbow  v.  Jones  (A). 
In  Carr  y.  Martinson  (t)  the  agreement  for  the  race 
provided  that  one  person  should  be  judge  and  another 
starter,  and  the  latter  having  failed  to  appear  the  juris- 
diction of  the  judge  never  arose.      Here,  as  soon  as  the 
parties  put  themselves  in  position  for  a  start,  the  juris- 
diction of  the  referee  attached,  and  the  question  which 
arose  subsequently,  whether  there  was  a  start,   was 
within  it     [They  also  cited  Milner  v.  Field  (j),  Munro 
V.  Butt  (*),  Scott  V.  TT&e  Corporation  of  Liverpool  (/).] 


CocKBURN  C.  J.     I  am   of  opinion  that   this  rule 
should  be  discharged.   The  action  was  brought  to  recover 

300/.  deposited  with  the  defendant  by  the  plaintiff*,  with 

(a)  36  L.  J.  a  P.  184. 189;  L,  B.  2  C.  P.  381  401. 

(b)  2  3f.  #  W,  369.  (<?)  3  3f.  #  (y.  133. 
(rf)  3  3f.  #  G,  759.  («)  11  Exck,  715. 
(/)bJLL.  a  811. 852.                       (g)  15  W,  B.  69. 
(A)  14  M,  #  W.  193.  (•)  1  £:.  #  £  456. 
(j)  5  Exch.  629.                                   (k)  SE.4^B,  739. 
(/)  1  Gif,  210;  affirmed  on  appeal,  3  J)e  G.  4-  J,  334. 
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a  Tiew  to  a  sculler's  race  between  himself  and  another  1869. 
waterman  named  KtUey^  on  the  terms  contained  in  a  g^^^^^^ 
written  agreement,  one  of  which  was  that  the  decision  ^- 

of  the  referee  should  be  final.  The  referee  has  awarded 
the  race  and  stakes  to  Kelley,  and  if  that  decision  is 
condosire  the  plaintiff  cannot  recover  in  this  action 
against  the  stakeholder. 

According  to  the  terms  of  the  race,  as  contained  in 
the  agreement,  when  interpreted  by  the  evidence  of  the 
dutom,  the  race  was  to  begin  by  a  start  to  be  made  by 
the  men  between  themselves.  Whether  that  is  a  con- 
venient  mode  of  commencing  a  race  of  this  description 
may  be  seriously  doubted  after  the  experience  of  the 
race  in  qaestion.  But  it  is  to  be  taken  that  if  the  men 
fiuled  to  start  through  the  default  of  either  or  both  the 
referee  would  have  authority  to  intervene.  There  was 
undue  delay  and  difficulty  in  the  men  starting  them- 
selves, and  upon  that,  an  application  being  made  to  the 
referee,  he  gave  an  order  that  KeUey  should  inform 
SadLr^  the  plaintiff,  that  he  insisted  upon  a  start  being 
made,  and  that  if  Sadler  did  not  start  Kelley  was  to  be 
at  libertv  to  row  over  the  course  without  him.  That 
order  was  not  properly  communicated  to  Stzdler,  and 
80  Sadler  had  not  an  opportunity  of  a  fair  start  with 
his  competitor.  In  other  words,  the  order  given  by 
the  referee  was  not  carried  into  effect.  We  must  there- 
fore assume  that  if  these  facts  had  been  presented  to 
the  mind  of  the  referee  he  could  not  have  come  to  the 
conduBion  that  a  start  had  been  made  and  a  race  rowed 
80  as  to  entitle  Kelley  to  have  the  stakes.  The  merits 
of  the  case  are  clearly  in  accord  with  the  verdict  of 
the  jury  as  directed  by  me  to  be  entered  on  their 
fiudingB.    The  stakes  ought  not  to  have  been  given  up 
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1869. 


Sadlkk 

▼. 
Smith. 


to  KelUy,  for  there  was  no  race.  If  however  Kelley 
had  placed  his  boat  alongside  that  of  Sadler ^  had  com- 
municated to  him  intelligibly  the  order  of  the  referee, 
and  then  Sadler  had  refused  to  row  the  race^  the  case 
would  have  been  different  in  point  of  law  and  justice. 

But  it  is  contended  for  the  defendant  that  the  decision 
of  the  referee  was  final  and  conclusive,  and  therefore  the 
plaintiff  cannot  recover^  and  that  proposition  is   main- 
tained on  the  authority  of  two  classes  of  cases.     First. 
It  is  said  that  this  is  essentially  an  arbitration,  and  the 
decision  of  the  referee  in  substance  an  award,  and  that 
the  award  of  a  person  to  whom  parties  have  agreed  to 
refer  any  present  or  future  differences  cannot  be  ques- 
tioned in  an  action ;  but  if  invalid^  by  reason  of  mis- 
conduct or  miscarriage  in'the  arbitrator,  must  be  formally 
set  aside.     Secondly.  It  is  said  that  in  cases  of  racing 
and  similar  matters  where  there  have  been  wagers  and 
money  staked,  and  it  has  been  agreed  that  stewards  or 
umpires  shall  be   the  sole  judges  of  the  result,  the 
Courts  will  not  interfere,  at  any  rate  not  to  supersede 
the  judges.     Where  parties  have  agreed  that  the  result 
of  a  race  or  of  any  other  subject  matter  of  wager  shall 
be  decided  by  a  particular  person  whom  they  constitute 
judge  or  arbitrator,  and  the  event  upon  the  decision  of 
which  the  issue  depends  takes  place,  they  must  abide 
by  his  decision.     But  in  all  the  cases  of  this  class  cited 
by  Mr.  Garth  the  race,  or  whatever  was  the  subject 
matter  of  the  wager,  had  come  off,  and  then  the  Courts 
properly  said,  either  the  plaintiff  must  wait  until  the 
decision  of  the  judge  appointed  to  decide  between  the 
parties  had  been  given,  or,  if  his  decision  had    been 
given,  they  could  not  interfere  with  it.     The  present 
case  is  distinguishable  from  the  second  class  of  cases 
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because  the  event  upon  which  the  referee  was  to  decide        1869. 

has  ne?er  taken  place.    Assuming  that  upon  the  men      sadlbe 

fiuling  to  start  themselves  the  referee  had  authority       smIth. 

to  direct  how  the  start  should  be  made,  and^  as  an 

alternative,  to  decide  that  if  no  start  took  place  between 

the  men  themselves  one  of  them  should  be  at  liberty 

to  row  over  the  course,  still  the  order  which  he  gave 

was  a  conditional  one — that  the  start  should  be  made 

at  once,  and  if  it  were  not  made  one  of  the  men  should 

be  at  liberty  to  row  over  the  course— and  that  order  was 

never  complied  with ;  therefore  there  never  was  a  start 

such  as  he  had  prescribed,  nor  a  race  such  as  was 

implied  in  the  order  he  gave.     But  a  decision  that  there 

was  a  start  and  that  there  was  a  race  is  said  to  be  implied 

in  the  award  of  the  stakes.     Prim&  facie  that  would  be 

so;  but  the  findings  of  the  jury  negative  a  start  and  a 

race,  and  those  facts  were  necessary  to  give  the  referee 

jurisdiction  to  award  the  stakes  to  either  party. 

HiNNEN  J.  I  have  had  considerable  difficulty  in 
coming  to  the  conclusion  at  which  I  have  arrived,  that 
the  plaintiff  is  entitled  to  retain  his  verdict.  Mr.  Garth 
was  well  justified  in  his  argument,  that  in  an  action 
such  as  this  the  decision  of  an  arbitrator  as  to  every. 
^g  within  his  jurisdiction  is  final,  and  incapable  of 
Wng  reviewed  by  a  jury  or  by  the  Court  But  the 
question  here  is.  What  has  the  referee  decided  ?  Having 
^ascertained  what  he  has  decided,  we  must  consider 
whether  in  so  deciding  he  acted  within  his  jurisdiction. 
Suppose  there  being  no  pretence  of  a  race  having  been 
fowed,  the  referee  had  said  ''  I  award  .that  KeUey  is 
^titled  to  the  stakes,'^  he  would  not  have  been  entitled 
to  them,  for  it  would  not  have  been  an  award  made 
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in  respect  of  a  race  such  as  the  parties  contemplated, 
and  with  reference  to  which  only  they  consented  that 
the  referee  should  have  authority.     In  fact  the  referee^ 
hearing  a  report  that   Sadler  would    not  start,   sent 
an  order  through  his  competitor  that  if  he  did  not 
start  KeUey  was  to  row  the  race  without  him.  I  assume 
that  the  referee  had  power  to  give  that  order;  and  I 
think^  from  the  nature  of  the  race,  it  was  an  authority 
which  such  persons  would  desire  to  give  to  a  referee. 
Accordingly^  I  am  inclined  to  think  that,  if  the  question 
whether  Sadler  had  refused  to  start  had  been  raised,  it 
would  have  been  within  the  jurisdiction  of  the  referee 
to  say  whether  or  not  he  had  refused*     But  the  referee 
simply  awarded  the  race  and  the  stakes  to  Kelley;  and, 
when  he  did  so,  he  assumed  that  what  he  had  prescribed 
as  the  condition  upon  which  the  race  was  to  depend 
had   been   done.     What  however  was  done  was   pre- 
cisely the  same  as  if  KeUey,  instead  of  going  back  to 
Sadler  and  saying  something  to  him,  had  turned  his 
boat  round  out  of  sight  of  the  referee,  and  then  turned 
ahead  of  the  other  boat,  and  rowed  over  the  course,  for 
it  is  found  by  the  jury  that  Kelley  did  not  communicate 
the  order  of  the  referee  to  Sadler.   It  follows  that  Sadler 
never  refused  to  start;  and  the  condition  upon  which 
the  referee  had  said  the  race  was  to  be  rowed  never 
took  place,  and  Kelley  ought  not  to  have  started ;  and, 
if  there  was  no  start,  there  was  no  race  within   the 
meaning  of  the  parties  or  within  the  powers  of  the 
arbitrator. 


Hayes  J.  The  present  case  seems  to  me  the  same  in 
substance  as  if,  in  the  case  of  a  race  to  be  run  between 
two  race  horses,  a  start  took  place  without  the  consent 
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of  the  steward.     One  of  the  competitors  started  without        1869. 
giving  notice  to  and  in   fraud  of  the  other^  without       Sadler 
haviDg  afforded   him   an  opportunity  of  starting,  and       smIth. 
contrary  to  the  directions  which  the  referee  had  given. 
Upon  the  supposition  that  everything  had  heen  fair  and 
straightforward,  and  that  all  the  rules  had  been  com- 
pUed  with,  the  referee  awarded  the  race  and  the  stakes 
to  Kelley.     But  the  referee  is  to  judge  of  the  race^  and 
in  order  to  that  the  means  of  doing  so  must  be  afforded 
by  the  competitors ;  the  men  must  have  actually  rowed. 
If  the  plaintiff  had  had  the  opportunity  of  a  fair  start, 
and  had  refused  or  omitted  to  start,  it  would   have 
been  his  fault     But  neither  of  those  circumstancea 
occurred ;  there  has  been  no  race,  and  that  goes  to  the 
root  of  the  matter.     Therefore  the  referee  had  not 
authority  to  decide,   and   the   plaintiff  is  entitled  to 
Tccover  his  deposit. 

Rule  dischai^ed. 


The  defendant  having  appealed  from  this  decision  the  Fridw, 
case  was  argued  before   Kelly  C.  B.,  Willes  and  ^^^^^^^^eth. 
KiATiNo  JJ.,  CnANNELL,  PiooTT  and  Cleasby  BB. 

Garth  {Tennani  with  him),  for  the  defendant. — In 
this  action  the  decision  of  the  referee,  however  arrived 
at,  is  binding  on  the  parties  in  the  absence  of  fraud 
iintil  reversed.  [He  cited  Behbow  v.  Jones  (a).  Dines 
▼•  Wdfe  (6).]  Suppose  a  foul  had  taken  place  on 
starting,  and  the  referee  was  not  in  a  position  to  see  it, 
and  took  no  steps  to  ascertain  whose  fault  it  was,  and 

(a)  14  Af.#  W,  193.  (A)  L.  R.  2 P.  C,  C,  280. 
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he  dfririfd  wtoc^It  ;  or  sop^joae  he  was  bribed  to  ^ve 
a  dedsioQ  and  he  «raTe  it,  it  woald  be  bmdiog  till  set 
aade.  [J&i^  C.  B.  Bj  what  Court  ?]  The  remedy 
is  br  bOl  in  equrtr ;  RmsmU  om  Arbitraiort,  642,  3rd  ed. 
[Kdhf  C.  B.  What  jnrtsdiction  woaU  that  Court  have 
except  OB  &e  groozid  that  the  award  was  a  stdlity  ? 
WOa  J.  Soppose  the  plaintiff'  had  been  prerented  by 
aoodent  firom  coming  to  the  race,  and  the  role  of  the 
''plar  or  par,"  and  K^ley  had  started  five 


minntes  bef(»e  the  time,  woold  the  referee  have  juris  - 
diction  to  sar  that  dieie  was  a  start  when  there  was 
not  ?]  If  he  did  not  see  what  took  place  he  may  hear 
eridenoe.  If  one  of  the  parties  will  not  start  the  referee 
is  to  decide  whether  he  refused  improperly  or  on  the 
ground  diat  the  other  started  unfurlr.  [Pigctt  B.  The 
danse  in  the  agreement  ^  to  row  aoocNrding  to  the  recog- 
nised rules  of  boat  racing ''  would  include  and  govern 
the  starting]  Those  rules  are  silent  about  starting. 
Whether  there  was  a  start  was  a  question  for  the 
r^eree,  not  for  the  jury.  He  assumed  diat  all  had  heen 
done  which  was  necessary  to  enable  him  to  give  a 
decision,  and  that  his  order  to  start  had  been  deUvered 
to  the  plaintiff.  The  findings  of  the  jury  may  be 
disr^arded,  as  no  questions  ought  to  have  been  left  to 
them.  [Kelly  C.  B.  If  they  were  in  conflict  with  the 
findings  of  the  referee  they  might  be  disregarded  ;  but 
they  are  parts  of  the  case.  Was  it  competent  for  the 
referee  to  act  on  his  belief  without  recdving  evidence  ?] 
If  the  finality  of  his  decision  depends  on  whether  he 
observed  a  particular  fact  or  not,  it  will  always  be  a 
question  for  the  jury  whether  he  had  the  means  of 
observation.  The  umpire  for  the  plaintiff  had  the 
opportunity  of  protecting  his  interests  before  the  referee. 
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Hawinns  {James  and  Brickwood  with  him)  was  not        1869. 
called  upon.  "sI^l^T" 


Kelly  C.  B.  This  appeal  involves  a  principle  govern- 
ing a  variety  of  cases^  namely^  how  far  the  power  of  an 
arbitrator  or  referee  to  decide  on  matters  falling  within 
his  joriadiction  is  to  be  exercised  subject  to  the  control 
of  a  Court  of  law. 

In  giring  jadgment  we  do  not  disturb  the  principle 
that  the  Court  has  no  right  or  power  to  interfere  with 
the  decision  of  an  arbitrator  on  any  matter  within  his 
jurisdiction.    And  if  the  referee  in  the  present  case  had 
decided  a  question  upon  which  it  was  within  his  jurisdic- 
tion, having  the  materials  before  him,  to  pronounce  a 
decision,  it  would  not  be  within  the  province  of  a  Court 
of  law  to  interfere  with  it.     But  the  foundation  of  his 
jurisdiction  was  the  performance  of  a  condition  which 
he  himself  prescribed,  and  that  condition   never  was 
performed.    He  prescribed,   as  a  specific  condition  on 
which  the  start  was  to  take  place,  that  KeUey  should 
tell  the  plaintiff  that  if  he  did  not  start  Kelky  .was  to 
start  without  him.     The  jury  found  that  the  order  of 
the  referee  was  not  communicated  to  the  plaintiff,  and 
a  fair  opportunity  of  starting  was  not  afforded  to  him. 
Therefore  the  state  of  things  on  which  the  jurisdiction 
of  the  referee  would  attach  never  came  into  existence ; 
Uiere  was  no  race,  for  there  was  no  start. 
.  It  was  however  contended,  on  behalf  of  the  defendant, 
that  the  referee  mnst  be  assumed  to  have  found  that  his 
order  was  communicated  to  the  plaintiff;  and  I  agree 
^t  if  that  question  or  any  other  which  was  left  to  the 
jory  had  been  submitted  to  the  referee,  or  if  we  could 
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see  cm  the  facts  tluit  the  referee,  who  knew  that  it  would 
be  no  stmrt  unless  nn  opportunity  was  given  to    the 
plaintiff  of  starting  on  equal  terms  with  KeUey—ior  the 
pbdntiflTs  umpire  had  objected  that  the  referee  ought 
himself   to  communicate   to    the   plaintiff  the    order 
to  start — had,  by  seeing  or  hearing,  or  by  receiving 
eTidence,  acquired  a  knowledge  of  what   took   place, 
and  had  taken  the  matter  into  his  consideration  and 
decided  it,  his  decision  would  be  final,  and  the  finding 
of  the  jury  would  be  immaterial.     But  it  appears  from 
the  statements  in  the  case  that  he  did  not  and  could  not 
either  see  or  hear  whether  the  order  to  start  was  com- 
municated by  Kettejf  to  the  plaintiff.      And  after  Kelley 
had  rowed  over  the  course,  when  his  umpire  claimed 
the  race  and  stakes  for  him,  and  the  plaintiff's  umpire 
protested    that    he   was   not    entitled    to    them,    the 
referee  ''  awarded  the  race  and  stakes  to  Kelley  without 
hearing  or  taking  any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and  without  having 
any  means  of  acquiring  the  knowledge  of  the  facf     It 
cannot  affect  the  case  that  the  plaintiff*s  umpire  did  not 
make  this  objection  at  the  time.    No  doubt  the  referee 
must  have  assumed  that  his  message  had  been  delivered, 
but  if  he  did  so  when  it  was  not,  his  decision  is  in  con- 
templation of  law  no  decision,  and  it  was  not  necessary 
to  set  it  aside.    It  is  as  if  a  referee  had  been  stationed 
at  Kew  to  decide  a  race  to  be  rowed  from  lufndon,  and 
seeing  one  of  the  parties  arrive  before  the  other,  and 
assuming  that  there  bad  been  a  start  when  there  had 
not,  decided  in  favour  of  the  former.    Therefore  the 
plaintiff  is  entitled  to  recover  back  his  stake,  and  the 
judgment  of  the  Court  below  must  be  affirmed. 


XXXni.   VICTORIA^  88 

W1LLE8  J.    I  wish  to  have  it  understood  that,  even        1869. 
though  the  referee  had  insufficient  means  of  knowing  or       Sadlbk 
determming  whether  KeUey  had  communicated  to  the       smitb. 
]daintiff  the  order  to  start,  still,  if  he  had  decided  that 
the  commanication  was  made,  when  in  fact  it  was  not, 
his  decision  would  be  final.     But  on  the  right  construc- 
tioD  of  the  statements  in  the  present  case  he  had  no 
kDOirledge  himself,  and  took  no  means  to  ascertain 
whether  his  message  was  communicated ;  and  without 
ascertaining  that  cardinal  fact  he  ought  not  to  have 
ordered  the  stakes  to  be  paid  over  to  Kelley. 

Eeatino  J.,  and  Channbll,  Pigott  and  Clbasby  BB., 
coDcurred. 

Judgment  affirmed. 


The  Thambs   Iron    Works  and   Ship  Building  Wednesday, 
Company,    Limited,   suppliants,   against  The  

^  Award, 

i4UEEN.  Misf4iJk€  aa  to 

arhitrator'a 
jurisdiction, 

1.  Where  an  arbitTator  has  by  agreement  of  the  parties  anthoritj  to   MisrecitiU, 
detennioe  dtspates  which  may  arise  as  to  certain  specified  matters,  and 

they  mistaking  the  extent  of  his  authority  submit  to  him  for  his  deter- 
mination other  matters,  it  is  no  objection  to  his  award  that  he  determines 
eoneeming  them.   And 

2.  The  nonreeital  in  his  award  of  any  submission  beyond  that  in  the 
original  agreement  to  refer  does  not  inyalidate  the  award. 

T^HIS  was  a  petition  of  right  prosecuted  for  a  claim 
made  by  the  suppliants  for  extra  work  done  and 
materials  provided  by  them  in  completing  an  iron  vessel 
called  The  VaUant,  under  a  contract  made  between  the 
suppliants  and  the  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  the  United  Kingdom  of  Oreat 

VOL.  X.  D  B  &  s. 


I 


I'H 


i 


34  HILARY  TERM. 

1869.        Britain  and  Ireland  (for  and  on  behalf  of  Her  Majesty, 

^^C&m'^*       The  petition  was  presented  on  the  28th   ^ufy,  1866; 
n  particulars  of  the  claim  were  delivered  on    the   13th 

Marcht  lS67f  and  on  the  28rd  March  the  Attomej 
Greneral  pleaded  two  pleas :  First,  traversing  the  aver- 
ments and  statements  in  the  petition ;  Second^  setting 
up  a  submission  to  arbitration,  and  an  award  made 
under  it.  Issue  having  been  joined  on  these  pleas  a 
special  case  was,  by  order  of  a  Judge,  stated  for  the 
opinion  of  the  Court. 

The  Valiant  had  been  commenced  and  in   part  con- 
structed by  other  persons  under  a  contract   made  by 
them  with  the  Lords  Commissioners  of  the  Admiralty, 
but  those  persons  having  failed  to  perform  their  contract 
the  present  suppliants,  under  a  new  contract  with  the 
Lords  Commissioners  of  the  Admiralty,  undertook  to 
complete  the  vessel  on  the  terms  and  conditions  therein 
mentioned. 

This  contract,  dated  the  10th  March,  1862,  contained, 
among  others,  the  following  clause : — "  And  the  said 
contractors  do  hereby  agree  that  if  any  doubt  shall  arise 
respecting  the  meaning  of  any  part  of  the  specification 
or  drawings  the  decision  of  the  Controller  of  the  Navy 
thereupon  is  to  be  final  and  binding,  or  if  any  omission 
be  discovered  such  omission  is  to  be  supplied  by  him, 
and  that  they  will  comply  with  the  part  thus  supplied 
by  him  without  extra  charge  in  the  same  manner  as  if  it 
had  formed  part  of  the  original  specification  or  drawings, 
and  that  he  (the  Controller)  is  to  decide,  on   being 
appealed  to,  on  matters  of  all  kinds  relating  to  the  car- 
rying out  of  this  contract,  about  which  there  may  be 
any  dispute  or  difference  of  opinion  between  the  officer 
or  ofiicers  of  the  said  Commissioners  and  the  said  con- 
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tractors  and  his  (the  Controller's)  decision^  after  hearing        1869. 
aU  parties  concerned)  is  to  be  final.''  Th  am  ■■Iron 

At  the  end  of  the  specification  was  the  following  ^^^^^^ 
pnmrion :-  ^^  ^-^^^ 

"The  contract  is  to  be  executed  in  every  respect  to 
the  satisfaction  of  the  Controller  of  the  Navy^  who  wQl, 
as  he  may  see  fit,  appoint  officers  to  inspect  the  manu- 
facturing of  the  iron^  and  also  to  test  it  in  any  way  they 
may  think   proper,   and  to  inspect  the  workmanship 
during  the  progress  of  the  building  and  fitting  of  the  ship. 
These  persons  shall  have  the  power  to  reject  all  such 
portions  as  in  their  opinion  are  inferior  in  strength, 
quality  of  materials,  or  workmanship,  and  the  decision 
of  the  Controller  of  the  Navy  on  such  matters  shall  be 
final  and  binding  on  the  contractors. 

^  With  the  full  understanding  that  if  any  omissions  be 
discovered  in  the  specification  or  drawings  such  omissions 
are  to  be  supplied  by  the  Controller  of  the  Navy,  and 
the  contractors  are  bound  to  comply  with  the  parts  thus 
supplied  without  any  extra  charge,  in  the  same  manner 
as  if  they  had  formed  part  of  the  original  specification 
or  drawings.     And  further,   that   if  any  doubt   arise 
respecting  the  meaning  of  any  part  of  the  specification 
or  drawings,  or  any  appeal  be  made  respecting  matters 
of  any  kind  relating  to  the  carrying  out  of  this  contract, 
about  which  there  may  be  any  dispute  or  difference  of 
opinion  between  their  lordships'  officers  and  the  con- 
tractors, the  Controller  of  the  Navy  is  to  decide,  and  his 
decision  is  to  be  final." 

The  suppliants'  contract  was  completed,  and  they 
performed  and  supplied  a  quantity  of  extra  work  and 
materials,  partly  in  consequence  of  the  defective  work 
and  materials  of  the  previous  contractors,  and  partly 
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1S69.        in  compliance  with  orders  given  to  them   by  the  Ad- 

Tbahu  Iron    miralty  officers  from  other  causes.     They  Lad  received 

^■"^^^"S  considerable  sums  on  account  of  their  work,  but  they 

Tbe  QiTBEH     claimed  that  a  large  sum  of  money  still  remained  due 

to  them  in  respect  of  the  work  and  materiala. 

On  the  part  of  the  Crown  it  was  contended  that  the 
suppliants'  claim  had  been  fully  satisfied,  and  that  they 
were  concluded  as  to  its  amount  by  an  award  made  by 
Robert  Spencer  Robinton,  Controller  of  the  Navy,  on  the 
24th  ^/inV,  1866. 

That  award,   after   reciting   parts  of  the    contract, 
dated  the  lOtb  March,  ]86^,  including  the  arbitratioo 
clauses    and   the    annexed   specification,    proceeded : — 
"  And    whereas  certain    disputes    and    differences   of 
opinion  between   tbe  officer  and   officers  of   the   said 
Commiasicmera   and   the  said   contractors   have   arisen 
on  several  matters  relating  to  the  carrying  out  of  the 
said  contract  and  respecting  the  price  to  be  paid  to  tite 
contractors  on  divers  matters  incidental  to  the  contract, 
and  whereas  both  parties  to  the  said  contract,  that  is  to 
aay,  the  Commissioners,  on  behalf  of  Her  Majesty,  and 
the  said  contractors,  have  submitted  all  and  every  their 
difTerences  on  tbe  said  several  matters  of  dispute  to  me, 
aud  the  said  contractors  have  claimed  the  payment  bv 
the  said  Commissionera,  on  behalf  of  Her  Majesty,  of 
various  sums  of  money,  which  claims  have  arisen  in 
respect  of  matters  incidental  to  the  carrying  out  of  the 
said  contract :  Now  I,  the  stud  Robert  Spencer  Robinton, 
being  the  Controller  of  the  Navy  referred  to  in  the 
said   contract,   and   having   been   appealed  to  by  the 
several  parties   to    the   said   contract  on  the    several 
matters  aforesaid,  about  which  there  have  been  disputes 
and  differences  of  opinion  between  the  officer  and  officers 
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of  the  said  Commissioners  and  the  said  contractors,  and        1869. 
haviog  taken  upon  myself  the  burden  of  this  reference,  Thames  Iron 
sad  having  heard  all  the  parties  interested  in  the  said      c^mpLiy"^ 
disputes  and  differences  and  in  the  contract,  do  hereby    t^^  Qobek. 
make  and  publish  my  decision  and  award  of  and  con- 
cerning all  the  matters  in  dispute  between  the  parties 
relating  to  the  prembes  respectively  in  manner  following, 
that  is  to  say,  I  decide,  award  and  adjudge  as  to  the 
said  matters  in  dispute  between  the  parties  that  the 
said  Commissioners  do  pay  to  the  said   Thames  Iron 
Works  and  Ship  Building  Company  the  sum  of  2500/. 
in  full  satisfaction   and   discharge   of  all   claims  and 
demands  by  the  said  Company  against  the  said  Com- 
missioners in  respect  of  the  same.'^ 

The  case  was  argued,  in  Michaelmas  Term,  November 
6th,  1868,  before  Cockburn  C«  J.,  Lush,  Hannen  and 
Hates  J  J. 

Coleridge  {Garth  and  Philbrick  with  him),  for  the 
snppliants,  contended,  among  other  things,  that  the 
arbitration  clauses  in  the  contract  and  specification, 
which  were  substantially  the  same,  were  limited  to  a 
rectification  of  omissions  in  the  contract  and  to 
putting  a  construction  on  it,  and  that  the  suppliants 
had  not  clothed  the  Controller  of  the  Navy  with  any 
legal  powers  independent  of  the  arbitration  clauses; 
and  therefore  he  had  no  power  to  arbitrate  on  the 
matters  in  the  petition.  They  referred  to  Tobin  v. 
The  Queen  (a),  as  shewing  that,  this  being  a  claim 
founded  on  contract,  the  petition  of  right  woidd  lie. 

The  Attorney  General,    Sir  J,    D.   Karslale  {Brown, 

Of)  10  r.  B.  y.  s.  ;ua  -vm. 
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1869.        ^est,  and  Harington  with  him),  for  the  Crown,  con- 
Tham es  Iron    ^^D^icd  there  was  a  due  submission  of  the  matters  in 
^  Com^^y^^  the  petition  to  the  arbitration  of  the  Controller  of  tbe 
Th  O  Navy  by  letter  of  the  suppliants,  and  by   their  subse- 

quent conduct,  and  an  award  by  him  on  these  matters, 
which  was  conclusive. 


I'l 
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Coleridge,  in  reply. 

The  Attorney  General  claimed  the  right  to  reply,  but 
declined  to  exercise  it. 

Cur.  adv.  vult 

Hayes  J.  now  delivered  the  judgment  of  the  Court. 
[After  stating  the  circumstances  of  the  case.] 

The  question  argued  before  us  was  with  regard  to  the 
binding  effect  of  the  award  made  by  the  Controller  of 
the  Navy.    His  original  authority  to  act  as  referee  arose 
from  the  special  provisions  in  that  behalf  contained  in 
the  contract  and  specification.      And  the  first  objection 
made  on  the  part  of  the  suppliants  to  the  binding  effect 
of  the  award  was,  that  as  to  a  large  part  of  their  claim 
the  Controller  of  the  Navy  had  no  jurisdiction  to  act  as 
arbitrator  \  for,  assuming  that  he  had  authority  as  to 
work  and  materials  falling  within  the  contract  itself, 
such   authority  could  not  extend  to  claims   for  extra 
work  and  materials  arising  from  the  bad  and  defectire 
work  and  materials  of  the  first  contractors  or  for  other 
extra  works. 

On  the  part  of  the  Crown  it  was  not  denied  that  if 
the  arbitrator's  authority  had  depended  solely  upon  the 
contract  and  specification  it  might  have  been  insufficieot, 
but  it  was  contended  by  the  late  Attorney  General  that 
the  effect  of  the  statements  in  the  special  case  was  to 
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shew  that  there  had  been  a  good  parol  submission  of  the        1869. 
entire  claim  of  the  suppliants,  which  gave  the  arbitrator   TiuMMlroo 
full  aathority  over  it.     And  upon  a  careful  examination     7^^*°*^ 
of  the  statements  in  the  special  case  we  have  arrived  at    r^^  (L^t^ 
this  eondasion.     [His  Lordship  referred  to  the  state* 
ments  in  the  special    case    and    the    correspondence 
between  the  suppliants  and  the  solicitor  for  the  Ad- 
miralty.] 

Another  point  taken  before  us  on  the  suppliants'  part 
was^  that^  looking  to  the  o£Bcial  position  of  the  Con- 
troller of  the  Navy,  and  to  the  informal  mode  in  which 
the  investigation  was  conducted  before  him  without  any 
evidence  on  oath  being  taken,  the  proceeding  ought 
not  properly  to  be  viewed  as  in  the  nature  of  a  formal 
and  binding  arbitration,  but  rather  as  a  sort  of  explana- 
tion and  remonstrance  by  the  suppliants  with  the  object 
of  endeavouring  to  arrange  their  claims  with  the  Admi* 
ralty,  through  the  means  of  the  Controller,  without  the 
necessity  of  litigation.     We  are,  however,  of  opinion 
that  the  statements  in  the  special  case  entirely  preclude 
us  from  taking  this  view.     The  reference  clauses  in  the 
contract  and  specification  are  conclusive  to  shew  that 
the  Controller  was  fixed  upon  as  an  arbitrator  whose 
decision  was  to  be  final  and  conclusive  on  all  matters 
withm  his  authority,  and  the  statements  in  the  special 
case  relative  to  the  hearing  shew  that  the  parties  went 
before  him  as  such  arbitrator.     The  omission  of  formal 
evidence  on  oath  manifestly  arose  from  the  circumstance 
that  neither  party  considered  it  to  be  necessary,  there 
being  apparently  no  material  difference  between  them 
on  matters  of  fact     And  it  also  appears  that  the  sup- 
pliants expressly  preferred  an  investigation  of  a  business 
character  to  a  formal  legal  proceeding. 
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1869.  But  it  was  also  urged  before  us  on  the  suppliants' 

Tbambs  Iron    behalf  that,  even  assuming  that  their  entire  claim  had 
®^^n^n!I^^  been  submitted  to  the  ControUer  in  the  character  of 

i^ompany 

r^  Q  an  arbitrator,  it  failed  in  binding  them,  because  such 

submission  proceeded  from  a  mistaken  view  on  the  part 
of  the  suppliants  as  to  the  real  extent  of  the  arbitrator's 
authority,  inasmuch  as  they  erroneously  supposed  that 
the   Controller    had  full  original  authority  under  the 
terms  of  the  contract  and   specification  to   dispose   of 
the  entire  claim,  and  that  they  went  before  him,  not 
with  any  intention  of  conferring  upon   him   any  new 
power,  but  merely  to  enable  him  to  exercise  the  power 
which  they  supposed  he  already  possessed.  There  appears 
to  be  just  ground,  from  the  statements  in  the  special 
case,  for  concluding  that  this  was  the  true  state  of  the 
facts.    The  supposed  mistake  however  was  not  confined 
to  the  suppliants,  but  was  equally  shared  in  by  the  Lords 
of  the  Admiralty,  and  as  it  seems  by  the  Controller  of 
the  Navy  also,  for  no  party  appears  to  have  thought  of 
investigating  the  exact  legal  limits  of  the  arbitrator's 
authority,  and  all  seem  to  have  entertained  and  acted  on 
the  opinion  that  the  contract  and  specification  gave  to 
the  Controller  full  jurisdiction  over  the  entire  subject  of 
the  claim. 

We  are  not  aware  of  any  authority  tending  to  impeach 
the  validity  of  an  award  made  under  such  circumstances. 
It  is  not  the  case  of  a  mistake  as  to  any  matter  of  fact, 
for  all  the  facts  were  equally  well  known  to  both  parties, 
and  both  agreed  as  to  the  matters  which  were  to  be 
referred.  Nor  is  it  the  case  of  a  mistake  or  misappre- 
hension of  one  of  the  parties  occasioned  by  the  act  or 
representation  of  the  other.  It  is  the  case  of  both, 
having  full  knowledge  of  tlie  facts  and  acting  in  good 
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fidth,  submitting  to  an  arbitrator  an  entire  claim,  when        1869. 
if  they  had  had  competent  legal  advice^  they  might  have  Thames  Iron 
nithhdd  a  part  of  Buch  claim  from  the  arbitrator's      (^mpanj"* 
detennination.  TheQu™. 

We  think  that  an  objection  to  an  award  upon  this 
gnnmd  is  not  sustainable  upon  principle ;  and,  not  having 
been  referred  to  or  being  aware  of  any  authority  tend- 
ing to  support  it,  we  are  unable  to  affirm  it  in  the 
present  case. 

Connected  with  the  last  objection  a  further  point  was 

taken  that  the  arbitrator  did  not  recite  in  his  award 

any  submission  beyond  that  which  was  contained  in  the 

contract  and  specification ;   and  that  as  these  did  not 

comprise  the  entire  claim  of  the  suppliants,  but  only  so 

much  of  it  as  fell  strictly  within  the  scope  of  the  contract^ 

the  award  was  bad  upon  this  ground.    But  it  is  a  settled 

principle  that  an  award  will  not  be  vitiated  by  a  mis- 

recital.    We  consider  that  as  in  this  case  an  actual 

snbmission   of  the  entire   claim   was  established   the 

imperfect   recital  of   the    arbitrator's    authority    was 

immaterial,  and  therefore  did  not  afiect  the  validity 

of  the  award. 

Upon  these  grounds  we  have  arrived  «t  the  conclusion 

■ 

that  the  award  is  conclusive  and  binding  on  the  sup- 
pliants m  respect  of  their  entire  claim,  and  consequently 
that  judgment  of  non  pros,  should  be  entered. 

Judgment  for  the  Crown. 
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1869. 


Friday^ 
January^^h, 

4  ff  5  JT.  4. 
c,  76.  *.  99. 
7  #  8  Vict, 
0, 101.  *.  32. 
Balcmce  certi. 
fied  by  poor 
law  auditor. 
Defaulting 
overseer. 
Bankruptcy, 


The  Queen  against  T.  W.  C.  Master,  Esq.,  and 
others,  Justices  of  Gloucestershike,  and 
W.  James. 

Stat.  7  &  8  Vict.  c.  101.  s,  32.  directs  the  poor  law  auditor  to  charge 
in  evezy  account  audited  by  him  the  amount  of  any  sum  for  which   the 
person  accounting  is  accountable,  and  to  certify  on  the  face  of  the  account 
any  money  found  by  him  to  be  due ;  and  if  it  be  not  paid  within  seven 
days  he  is  to  proceed  to  enforce  the  payment ;  and  all  moneys  so  certified 
to  be  due  are  to  be  recovered  in  the  same  manner  as  penalties  and  for- 
feitures may  be  recovered  under  stat.  4  &  5  fT.  4.  r.  76.  By  sect.  99  of  the 
latter  statute  all  penalties  and  forfeitures  for  any  offence  against  die  Act 
shall,  upon  proof  and  conviction  of  the  offence  or  upon  order  made,  be 
levied  by  distress  and  sale  of  the  goods  of  the  offender,  or  person  liable 
or  ordered  to  pay,  by  warrant  of  justices ;  and  in  default  of  sufficient 
distress  the  offender  is  to  be  committed  to  prison  for  a  term  not  exceed* 
ing  three  calendar  months,  &c.    An  auditor  having  certified  a  balance 
to  be  due  from  an  overseer,  which  was  not  paid  within  seven  days,  an 
information  was  laid  against  him  before  justices,  who  declined  to  act  on 
the  ground  that  since  the  information  he  had  obtained  an  order  of  dia* 
charge  in  bankruptcy.    A  rule  nisi  was  thereupon  obtained  for  a  distress 
warranty  and  made  absolute,  no  cause  being  shewn.    A  distress  warrant 
having  issued,  to  which  there  was  a  return  of  nulla  bona,  the  justices 
again  declined  to  act.   Upon  a  rule  for  a  warrant  of  commitment :  Held, 
that  the  balance  certified  by  the  auditor  was  a  debt,  and  that  the  mode 
of  enforeinff  payment  in  demult  of  sufficient  distress  by  warrant  of  com- 
mitment did  not  make  the  nonpayment  an  offence,  and  therefore  the 
bankruptcy  was  a  discharge. 

JANUARY  18.    Jelf  obtained  a  rule,  under  stat.  11 
&  12  Vict  c.  44.  s.  5.9  calling  upon  T,  W.  C.  Master^ 

m 

"Esq.,  and  two  other  justices  of  Gloucestershire,  and  Wi, 
Jamesy  to  shew  cause  why  the  justices  should  not  issue 
their  warrant  to  commit  fV.  James  to  the  common  gaol 
or  house  of  correction  of  the  county^  pursuant  to  stat. 
4  &  5  AF.  4.  c.  76.  s.  99. 

Upon  the  accounts  presented  bv  fV.  James,  overseer 
of  the  parish  of  Ampney  Cruets,  in  the  county  of  Glou- 
cester, for  the  quarter  ending  at  Lady  Day,  1868,  the 
auditor  of  the  Wilts  and  Gloucestershire  Audit  District 
certified,  in  accordance  with  stat.  7  &  8  Vict  c  101. 
s,  32.,  that  a  balance  of  82/.  6^.  7d,  was  due  from  hira, 
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and  reported  the  same  to  the  Poor  Law  Board.  That 
snm  not  having  been  paid  within  seven  days,  the  auditor^ 
on  the  5th  May^  caused  an  information  to  be  laid 
against  him  before  justices^  which  was  heard  oil  the 
I8th,  when  he  proved  that  on  the  11th  he  had  obtained 
an  order  of  discharge  under  The  Bankruptcy  Act^  186], 
24  &  23  Vict  c.  134.,  upon  an  adjudication  of  bank- 
ruptcy dated  the  4th  January,  and  relied  on  it  as  a  bar  to 
the  proceedings.  The  justices  thereupon  declined  to  issue 
a  distress  warrant  without  a  direction  from  this  Court. 
In  Mkliaelmas  Term^  Nov.  9th,  a  rule  was  obtained 
calling  on  them  and  James  to  shew  cause  why  the  justices 
should  not  issue  a  distress  warrant  undef  stat.  4  &  5 
W.  4.  c.  76.  8.  99,  No  cause  being  shewn,  this  rule 
was  made  absolute  in  Michaelmas  Term.  A  distress 
▼arrant  was  then  issued,  and  a  return  of  nulla  bona 
made  to  it  on  the  19th  December.  On  the  9th  January, 
1869,  an  application  was  made  to  the  justices,  under 
stat.  4  &  5  fF.  4.  c.  76.  s,  99.,  to  issue  their  warrant  to 
commit  James  to  prison.  The  former  rule  having  been 
made  absolute  without  argument,  they  again  declined 
to  act  without  the  direction  of  this  Court. 

Stat  4  &  5  fF.  4.  c.  76.  s.  99.  enacts,  "That  all 
penalties  and  forfeitures  by  this  Act  inflicted  or  autho- 
rixed  to  be  imposed  for  any  offence  against  the  same 
shall,  upon  proof  and  conviction  of  the  offences  respec- 
tively before  any  two  justices, or  upon 

order  made  as  aforesaid,  be  levied,  together  with  the 
costs  attending  the  information,  summons,  and  con- 
Tiction,  by  distress  and  sale  of  the  goods  and  chattels 
of  the  offender  or  person  liable  or  ordered  to  pay  the 
same  respectively,  by  warrant  under  the  hands  of  the 
justices  before  whom  the  party  may  have  been  convicted, 
or,  on  proof  of  such  conviction,  by  a  warrant  under  the 
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1869.  hands  of  aoy  two  justices  acting  for  the  county,  ridinf.  or 
Th«  Qdeh  divisioD"  &c.  And  if  the  finesi  penalties,  and  forfeitures 
MnjTEB  ^  ^^^  forthwith  paid  upon  conviction,  the  justices  may 
and  oihere,  order  the  offender  convicted  to  be  detained  until  retnm 
can  be  made  to  the  warrant  of  distress,  unless  he  shall 
give  security  for  bis  appearance  on  the  day  appointed  for 
the  return  of  the  warrant;  "but  if  upon  the  retnm  of 
such  warrant  it  ahall  appear  that  no  sutQcient  distress 
can  be  had  thereupon,  then  it  shall  be  lawfnl  for  any 
such  justices  as  aforesaid,  as  the  case  may  be,  and  they 
are  hereby  authorized  and  required,  by  warrant  or  warrants 
under  their  hands,  to  cause  such  offender  or  offenders  to 
be  committed  to  the  common  gaol  or  house  of  correction 
of  the  county,  riding,  or  place  where  the  offender  shall 
be  or  reside,  there  to  remain,  without  bail  or  mainprize, 
for  any  term  not  exceeding  three  calendar  months, 
unless  such  penalties  and  forfeitures,  and  all  reasonable 
charges  attending  the  same,  shall  be  sooner  paid  and 
satisfied ;  and  the  penalties  and  forfeitures,  when  so 
levied,  shall  be  paid  to  or  for  the  use  of  the  parish  or 
union  where  such  offence  shall  have  been  committed, 
to  be  applied  in  aid  of  the  poor  rate  of  such  parish  or 
union." 

By  Stat.  7  &  8  Vict.  c.  101.  i.  32.  the  Poor  Law 
Comniissioners  are  empowered  to  combine  parishes  and 
unions  into  districts  for  the  audit  of  accounts ;  and  the 
mode  of  election  of  an  auditor  of  the  district  is  pre- 
scribed ;  "  and  every  auditor  appointed  for  such  a  district 
shall  have  full  powers  to  esamine,  audit,  allow,  or 
disallow  of  accounts,  and  of  items  therein,  relating  to 
monies  assessed  for  and  applicable  to  the  relief  of  tlie 
poor  of  all  parishes  and  unions  within  his  district,  and 
to  ail  other  money  applicable  to  such  relief;  and  such 
anditor  shall  charge  in  every  account  audited  hy  him 
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the  amount  of  any  deficiency  or  loss  incurred  by  the        1869. 
negligence  or  misconduct  of  any  person  accounting,  or    xhe  Qukh 
of  any  sum  for  which  any  such  person  is  accountable^       Master 
but  not   bronght  by  him  into  account   against  such     »nd  other*. 
penon,  and  shall  certify  on  the  face  of  every  account 
audited  by  him  any  money,  books,  deeds,  papers,  goods 
or  chattels,  found  by  him  to  be  due  from  any  person ; 
and  when  any  such  auditor  has  so  certified  any  money, 
books,   deeds,   papers,   goods,   or  chattels,   to  be  due 
from   any  person,  he   shall  forthwith  report  the  same 
to  the  said  Commissioners ;  and  the  person  from  whom 
any  money  is  so   certified    to    be  due    shall   within 
seven    days  pay   or  cause   to   be   paid  such    money 
to  the  treasurer  of  the   guardians  of  the  union  or 
parish,  if  there  be  any  such  treasurer ;  &c. ;  and   all 
books,  deeds,  papers,  goods  and  chattels,  and  in  the 
case  where  there  is  no  treasurer  as  aforesaid  all  monies 
80  certified   to    be    due,  shall  be    delivered   over  or 
paid,  within  seven  days  of  the  same  being  certified,  to 
the  person  or  persons  authorized  to  receive  the  same; 
and  if  any  such  money,  books,  deeds,  papers,  goods  or 
chattels,  be  not  dnly  paid  or  delivered  over  as  herein- 
before directed,  the  said  auditor,  or  any  auditor  subse- 
quently appointed,  shall  proceed^  as  soon  as  may  be, 
to  enforce  the  payment  or  delivering  over  of  the  same ; 
and  all  monies  so  certified  to  be  due  by  such  auditor 
shall  be  recoverable  as  so  certified  from  all  or  any  of 
the  persons  making  or  authorizing  the  illegal  payment, 
or  otherwise  answerable  for  such  monies,  and  shall  be 
recovered  on  the  application  of  such  auditor,  or  of  any 
such  auditor  subsequently  appointed,  or  by  any  such 
person  for  the  time   being  entitled  or  authorized  to 
receive  the  same,  in  the  same  manner  as  penalties  and 
forfeitures  may  be  recovered  under  the  provisions  oV 
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Stat  4  &  5  fF.  4.  c.  76. ;  and  if  any  person  from  w^hom 
any  books,  deeds,  papers,  goods  or  chattels  may  be  dae, 
neglect  or  refuse  to  deliver  over  the  same,  he  shall  be 
liable  to  the  penalties  and  proceedings  provided  in  the 
case  of  overseers  refusing  or  neglecting  to  pay  and 
deliver  over  to  their  successors  any  sum  of  monejr^ 
goods,  chattels,  and  other  things  in  their  hands. 


Grantham  shewed  cause  on  behalf  of  the  justices. — 
The  balance  certified  by  the  auditor  to  be  due  from  the 
overseer  is  a  debt.    By  stat.  4  &  5  ^.  4.  c.  76.  s,  47. 
the  balances  due  from  an  overseer  might  be  recovered 
in  the  same  manner  as   any  penalties  and  forfeitures 
were  recoverable  under  that  Act,  that  is  by  summary 
proceedings  before  justices.    Embezzlement  or  misappli- 
cation of  money  belonging  to  the  parish  was,  by  sect.  97» 
an  ofience  for  which  the  overseer,  on  conviction  before 
justices,  was  liable  to  a  penalty.  But  under  that  Act  the 
nonpayment  of  this  balance  would  have  been  treated  as 
a  debt,  and  not  as  an  ofiPence.     Stat.  7  &  8  Vict  c,  101. 
s.  32.,  which  supersedes  sect.  47  of  stat.  4  &  5  fF.  4. 
c.  76.,  does  not  convert  nonpayment  of  the  debt  into  an 
offence.    Imprisonment  may  be  a  process  for  the  pur- 
pose of  enforcing  payment  of  money  due.    But  here 
none  is  due,  the  debt  being  extinguished  by  bankruptcy. 
In  Bex  V.  Tucker  (a)  it  was  held  that  an  overseer  was 
discharged  by  his  bankruptcy  and  certificate  from  a  debt 
due  in  respect  of  a  sum  of  money  in  his  hands  as  over- 
seer at  the  time  of  his  bankruptcy,  although  it  happened 
before  the  expiration  of  his  year  of  office,  until  which 
time  he  could  not  be  called  on  to  account.     In  Bex  v. 
Edwards  {b)  it  was  held  that  an  attorney  in  custody 


(a)  5  M.  <f  8.  60a 


(6)  9  J?.  #  C.  662. 
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under  an  attachment  for  disobedience  of  a  rule  of  Court        1869. 
for  payment  of  a  sum  of  money  which  he  had  received    xhe  QuebV 
ia  the  course  of  his  employment  as  attorney,  was  entitled       j^^jn 
to  be  discharged  on  obtaining  a  certificate  in  bankruptcy.     ^^  others. 
In  Bancroft  y.  Mitchell  (aj,  which  will  be  cited  on  the 
other  side^  the  commitment  of  the  plaintiff  was  in  the 
nature  of  criminal  process  being  for  recovery  of  the 
penalty  for  disobeying  an  order  of  justices  to  maintain 
a  relative,  and  therefore  he  was  not  protected  from  it 
by  a  protection  order.    [He  was  then  stopped.] 

The  overseer  did  not  appear. 

Jelf^  in  support  of  the  rule.— The  Legislature  have 
treated  the  nonpayment  of  money  with  which  an  over- 
seer is  surchaif  ed  by  the  auditor  as  a  criminal  offence ; 
and  therefore  an  order  of  discharge  in  bankruptcy  is 
DO  bar  to  this  proceeding,  any  more  than  it  would  be 
to  proceedings  for  not  delivering  over  books  belonging 
to  the  parish.    By  stat.  7  &  8  Vict  c.  101.  s.  32.,  which 
legulates  the  mode  of  accounting  before  auditors  instead 
of  before  magistrates,  the  auditor  is  to  *^  charge'^  against 
the  overseer  the  amount  of  any  sum  due  from  him,  and 
to  "enforce*'  the  payment  of  it;   and  the  manner  of 
i^ecoyeriDg  it  is  the  same  as  that  in  which  penalties  and 
forfeitures  are  recoverable  under  stat  4  &  5  ^.  4.  c.  76. 
<•  99.    [Mellor  J.    The  latter  enactment  is  divided  into 
two  parts :  first,  the  levying  of  the  penalty  or  forfeiture 
"  imposed  for  any  offence^'  against  the  Act  by  distress 
^anant  under  the  hands  of  the  justices  before  whom  the 
party  was  convicted,  or,  "  on  proof  of  such  conviction," 
under  the  hands  of  any  two  justices ;  and  secondly,  in  case 
tbe  penalty  or  forfeiture  is  not  forthwith  paid  upon 

(a)  SB.fS,  508. 
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coDTiction^  the  jastices  may  order  the  offender  to  be  kept 
in  custody  until  return  is  made  to  the  warrant  of  distress  ; 
but  if  no  suflBcient  distress  can  be  had  ''  any  such  justices 
as  aforesaid,  as  the  case  may  be,''  that  is,  the  justices 
before  whom  the  party  had  been  convicted,  or  on  proof 
of  the  conviction   any  two  justices,  are  required    to 
commit  the  offender.    It  is  suflBcient  for  the  purposes 
of  sect.  32  of  Stat.  7  &  8  Vict.  c.  101.  that  the   sum 
certified  by  the  auditor  being  only  a  pecuniary  balance, 
and  not  due  upon  a  conviction^  should  be  recoverable 
only  by  distress  and  sale  of  the  goods  of  the  party. 
That  section  says  that  the  money  shall  be  ''  recovered'^  : 
'^commitment"  is  for  the  punishment  of  an  offence. 
Cockbum  C.  J.    The  auditor  is  to  "enforce''  payment 
by  such  means  only  as  are  provided.     The  enactment  in 
Stat  4  &  5  ^.4.  c.  76.  relating  to  overseers'  accounts 
(sect.  47.)  did  not  make  the  nonpayment  of  a  balance 
due  from  an  overseer  an  offence ;  and  sect  32  of  stat. 
7  &  8  Vict,  c,   101.^  which  virtually  repeals  it^  uses 
the  same  language^  only  introducing  the  intervention  of 
the  auditor,  and  making  the  machinery  provided   by 
sect.  99  of  stat.  4  &  5  IV,  4.  c.  76.  available  so  far  as 
it  is  applicable  to  the  cases  imder  it.]     Sect.  99  provides 
for  recovering  penalties  and  forfeitures  for  any  offence 
against  the  Act^  upon  proof  and  conviction  of  the  offence, 
*'or  upon  order  made  as  aforesaid/'  which  refers  to 
sect.  47.   The  statute  makes  no  provision  for  a  bankrupt 
overseer.     Rex  v.  Tucker  (a)  is  somewhat  qualified  by 
Bancroft  v.  Mitchell,  pi.  3  (6).    In  Re  Newhery  {c\  where 
an  attorney  had  been  guilty  of  a  breach  of  duty  to  his 
client  in  selling  out  stocky   and  an  order  was  made 
directing  him  to  re-invest  the  money,  it  was  held  that 

(a)  5  AT.  #  iS.  508.  (i)  SB,fS.  558. 

(c)  4A.fE.  100. 
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a  certificate  in  bankruptcy  was  no  bar  to  an  attachment 

for  disobeying  the  order.    That  case  is  however  cited  in 

2  Griffith  ond  Holmes  on  Bankruptcy,  f.  965,  with  the 

folloning  comment:  ''  As  the  case  stands  it  is  difficult 

to  reconcile  it  with  the  general  current  of  decision."  The 

overseer  might  have  been  indicted  for  not  paying  over 

the  money  in  contravention  of  sect  32.  [He  cited  Paley 

on  Summary  Convictions,  5th  ed.,  pp.  113-118.]     [Mellor 

J.    In  Bancroft  v.  Mitchell  (a)  it  was  said  that  whether 

su  indictment  would  lie  was  not  the  test  whether  a 

matter  was  criminal.     Hayes  J.  The  same  was  in  effect 

said  in  Bex  v.  Tucker  (i).] 
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CocKBUBN  C.  J.     Stat  7  &  8   Vict.  c.  101.  s.  32. 

requires  that  the  auditor  shall  certify  the  amount  of  any 

moneys  found  to  be  due  from  any  person  accounting,  and 

if  it  be  not  paid  within  seven  days  shall  proceed  to  enforce 

paymcDt^  and  all  moneys  so  certified  shall  be  recovered 

bv  the  same  process  as  penalties  and  forfeitures  are 

recovered  under  sUt  4  &  5  IV.  4.  c.  76.     By  sect.  99  of 

the  latter  statute  they  may  be  levied  by  distress  and  sale 

of  the  goods  of  the  offender  or  person  ordered  to  pay 

tbe  amount     But  neither  of  those  enactments  convert 

the  Donpayment  of  a  debt  into  an  offence.     The  sum- 

marv  jurisdiction  of  the  justices  only  attaches  where  a 

debt  is  due.    Therefore  the  discharge  under  bankruptcy, 

haviog  relieved  the  overseer  from  the  debt,  is  a  bar  to 

these  proceedings  to  recover  it. 

Mellor  J.  Mr.  Jelfd  argument  fails,  because  it 
does  not  distinguish  between  the  means  provided  for 
recoveriDg  money  due  and  the  punishment  of  an  offence. 

(fl)  SB.4-  S.  658.  569.  570.  (6)  5  3f.  #  5.  508. 
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A  penalty  is  a  money  payment  for  punishment  of  an 
offence ;  and  stat.  4  &  5  fF.4.c.  76.  s,  99.  gives  a  power 
of  committal  in  that  case,  not  for  the  recovery  of  the 
money,  but  for  punishment  of  the  offence.    It  was  said 
by  Blachbum  J.,  in  Bancroft  v.  Mitchell  (a),  p.  568,  "  The 
nonpayment  of  poor  rate  or  taxes,  though  there  is  a 
summary  mode  of  enforcing  the  payment  of  them,  is  not 
a  crime  in  the  ordinary  sense  of  that  word,  and  therefore 
the  process   for  enforcing  payment  of  them    is  civil 
process.'*      So  here  was  a  debt  due  from  the  overseer, 
and  it  would  be  strange  if  the  effect  of  stat.  7  &  8  Vict 
c.  101.  was  to  make  the  default  in  payment  of  it  an 
offence  and  him  a  criminal  when  bankruptcy  had  swept 
away  all  his  property.     This  consideration  alone  would 
make  me  hesitate  in  making  this  rule  absolute. 

Hayes  Z,    The  point  in  question  was  substantially 
decided  in  Rex  v.  Tucker  (6),  which  was  a  stronger  case 
than  the  present,  and  has  not  been  overruled.  In  that  case 
it  was  argued  by  Mr.  Nolan,  a  great  authority  in  matters 
connected  with  the  poor  law,  that  at  the  time  of  the 
defendant's  bankruptcy  there  was  not  any  debt  due 
from  him  as  overseer  for  which  he  could  be  sued,  and 
that  the  not  accounting  and  paying  over  the  balance 
was  an  indictable  offence;  but  the  Court  disregarded 
that  argument,  and  decided  that  the  money  in  his  hands 
at  the  time  of  the  bankruptcy  was  debitum  in  prsesenti, 
although  he  might  only  be  accountable  for  it  in  futur  , 
and  consequently  proveable  under  the  commission.  Also, 
it  is  clear  that  an  enactment  by  which  a  debt  is  recover- 
able in  the  same  manner  as  a  penalty  does  not  make 
the  nonpayment  of  it  an  offence. 

Rule  discharged. 

(a)  8  5.  #  5:  558.  (6)  b  M.  ^  S.  508. 
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Wren  and  another  against  Weild. 

Tuesday, 

1.  An  action  lies  for  a  false  and  malicioua  assertion  that  the  owner  '^^J^^^  ^*''- 
of  goods  has  not  title  to  them,  special  damage  being  proved.  /  7  "fifn  ' 

2.  QiuFre,  whether  an  action  lies  to  recover  damages  for  the  vexation  «/«<<y  jrd»J 
aod  aonoyance  caused  by  a  false  suit 

3.  No  action  by  a  vendor  of  goods  lies  against  a  person  disputing  his  Slander  of 
title  to  them,  for  threatening  to  bring  an  action  against  an  intended  title  to  goods. 
pordueer,  unless  either  the  threat  was  made  malA  fide  only  with  intent  Action  for 

to  injore  the  vendor,  and  without  any  purpose  to  follow  it  up  by  an  false  suit, 

action  against  the  purchaser,  or  the  circumstances  were  such  as  to  make  Action  for 

the  bringing  of  en  action  altogether  wrongful.  threat  to  bring 

4.  Declaration  alleged  that  the  platntiffii  made  and  sold  spooling  an  action. 
machines,  and  that  the  defendant  falsely  and  maliciously  wrote  to  per-  Slander  oj 
SODS  in  treaty  with  the  plaintiff  for  such  machines  that  they  were  title  to  patent. 
infringements  of  a  patent  of  the  defendant^  and  that  if  they  were  used  InterrogatO' 
he  vould  daim  royalties  for  their  use,  for  the  recovery  of  which  he  ries, 

▼oidd  take  legal  proceedings;  in  consequence  of  which  the  plaintiffs   Particttlars, 
lot  the  sale  of  their  machines.     Plea.  Not  guilty.  Claim  of  right 

(1).  Held,  that  the  plaintifii  were  entitled  to  particulars  (the  Court  without  foun^ 
having  refused  interrogatories  for  this  purpose),  shewing  in  what   dation  or 
p&rt  or  parts  their  marines  were  an  infringement  of  the  defend-   reasonable 
ant*s  patent)  and  pointing  out  by  reference  to  page  and  line  of  and  probable 
hiB  specification  what  jpart  of  the  inventions  therein  described  he   cause, 
alleged  to  have  been  infringed.  Evidence, 

Od  the  trial  it  was  proved  that  the  defendant  had  a  subsisting  patent  Pleading, 
The  specification  described  a  very  complicated  machine,  and  claimed 
the  Thole  as  a  new  combination,  and  also  separately  many  subordinate 
paits  of  the  machine  as  new.  The  plaintifiis*  machine  did  not  comprise 
in  it  anything  predselv  identical  with  any  of  those  subordinate  parts, 
bat  parts  of  it  so  doselv  resembled  them  as  at  least  to  give  plausible 
groonds  for  contending  that  they  were  equivalent  to  them.  The  plaintiffs 
vere  negotiating  for  the  sale  of  their  machine  to  dififerent  manufacturers, 
6ome  of  whom,  if  not  all,  were  already  using  the  defendant's  machine 
voder  licences  from  him.  The  defendant  wrote  to  them  the  letters 
complained  of  in  the  declaration.  In  addition  to  these  facts  the 
plaintiffi  offered  to  prove  various  specifications  and  machines  existing 
before  the  date  of  the  defendant's  patent,  which  according  to  his  con- 
tention would  shew  that  the  defendant's  specification  claimed  matters 
that  were  not  new,  and  also  that  the  defendant  had  himself  used  them, 
and  conaeqnently  knew  the  facts,  which  would  render  his  patent  void. 
This  evidence  was  rejected  as  immaterial. 

(2).  Held,  that  the  action  would  not  lie  without  proof  that  the  claim 

of  the  defendant  was  a  mala  fide  and  malicious  attempt  to  injure 

the  plaintifib,  b^  asserting  a  claim  of  right  against  their  own 

knowledge  that  it  was  without  any  foundation ;  and 

\?)'  Held,  that  the  evidence  would  not  prove  such  malice  as  would 

support  the  action,  and  therefore  was  properly  rejected. 
H).  Quare,  whether  the  declaration  was  gCK)d  without  an  allegation 
of  knowledge  by  the  defendant  that  his  claim  was  without  founda- 
tion, or  of  want  of  reasonable  and  probable  cause  for  making  it  ? 

THE  first  count  of  the  declaration  stated  that   the 
plaintiffs  carried    on    the  trade  and    business  of 

E  2 
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Wrkh        of  H^ren  ^  Hopkinson,  and  in  that  trade  and  business  law- 
Wkild.       fully  made  for  sale  and  sold,  and  were  lawfully  making 
for  sale  and  selling,  from  time  to  time,  certain  machines 
called  spooling  machines^  and  by  the  making  and  selling 
of  those   machines  were  acquiring   gains  and   profits. 
And  they  had  sold  some  of  the  machines  to  persons 
carrying  on  trade  under  the  style  and  firm  of  R»  F.  Sf 
J.  Alexander  Sf  Co.^  and  thereupon  the  defendant,  in  a 
letter  written  and  sent  by  him  to  them,  falsely   and 
maliciously  wrote  and  published  of  the  plaintifis  and  of 
them,  in  relation  to  their  trade  and  business,  and  in  rela- 
tion to  the  machines  being  made  and  sold  by  them,  and 
in  relation  to  the  machines  sold  by  them  to  the  said  per- 
sons, the  words  following :  -  •'  It  has  come  to  our  know- 
ledge that  you  (meaning  the  said  persons)  have  on  your 
premises  and  are  using  spooling  machines  made  by  JFren 
^  Hopkinson  (meaning  the  plaintiffs)  of  this  city  (and 
thereby  meaning  the  said  machines  sold  by  the  plaintiffs 
to  the  said  persons)  under   an  alleged  patent  of  one 
Ermen  Sf  Smith,  which  we  have  been  advised  is  an 
infringement  of  our  patent  spooling  machine.     You  are 
perhaps  not  aware  that  other  manufacturers  have  had 
similar   machines,  and  when  they  became  aware  that 
they  were  an  infringement  of  our  patents  they  at  once 
discontinued  their  use,  and  returned  them  to  the  makers. 
We  should  regret  exceedingly  that  any  misunderstanding 
between  us  on  this  point  should  arise,  but  in  justice  to 
ourselves,  should  you  think  fit  to  dispute  our  claim, 
which  is  25/.  per  spindle,  we  shall  reluctantly  be  com- 
pelled to  enforce  it,  along  with  damages,  as  we  may  be 
advised.    Your  reply,  per  return,  stating  the  number  of 
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spindles  you  haye,  will  oblige,    Yonrs  truly,   fVilliam        1869. 

WtSd  ^  Co.  (meaning  the  defendant)."  Wrm 

The  second  count  stated  that  the  defendant,  in  a  cer-       ^  ^- 

wkild. 
tain  other  letter  written  and  sent  by  the  defendant  to  the 

said  persons,  falsely  and  maliciously  wrote  and  published 
of  the  plaintiffs,  and  of  the  plaintiffs  in  relation  to  their 
trade  and  business,  and  in  relation  to  the  machines  being 
made  and  sold  by  them,  and  in  relation  to  the  machines 
sold  by  them  to  the  said  persons,  the  words  following : — 
**We  (meaning  the  defendant)  have  this  day  received 
jouT  return,   and  enclosed   we  beg  to  hand  yon  our 
account  for  royalty,  and  we  give  you  the  alternative  that 
70U  must  either  return  the  two  machines  (meaning  the 
said  machines  so  sold  by  the  plaintiffs  to  the  said  persons 
as  aforesaid)   to  the  parties  you   bought  them   from 
(meaning  the  plaintiffs),  or  pay  the  enclosed  account  in 
ten  days  from  the  date  of  this  letter.     If  we  are  com- 
pelled to  sue  you  for  our  royalty  as  per  the  enclosed 
account,  we  will  sue  for  damages  also  as  we  may  be 
sdviaed.    We  are  at  a  loss  to  know  what  H'ren  jr  Hop- 
Vinson  (meaning  the  plaintiffs)  have  to  do  in  this  matter 
as  between  us.     We  purpose  dealing  with  them  (mean- 
ing the  plaintiffs)  in  another  way,  as  we  may  be  legally 
advised.    We  remain,  yours  truly,  IViUiam  H'eild  §•  Co. 
(meaning  the  defendant ).'' 

The  third  count  stated  that  the  defendant  falsely  and 
malidoosly  spoke  to  one  E.  Brook^  a  member  of  the 
firm  of  Jonas  Brook  tf  Brothers,  and  published  of  the 
plaintiffs,  and  of  the  plaintiffs  in  relation  to  their  trade 
and  business,  and  in  relation  to  the  machines  being 
made  and  sold  by  them,  the  words  following: — ''  If  you 
use  their  spooling  machines  (meaning  such  machines  of 
the  plaintiffs  as  aforesaid),  I  (meaning  the  defendant) 
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1869.       ^'iU  be  forced  to  proceed  against  yon  for  infringing  my 
Wsm        rights/' 

Wmld  [There  were  five  other  connts  to  the  same  effect  res- 

pectively as  the  preceding.] 

By  means  of  the  committing  of  which  several   grie- 
vances by  the  defendant,  the  plaintiffs   were  greatly 
injured  in  their  trade  and  basiness,  and  in  relation  to 
the  making  and  selling  of  machines  and  otherwiee,  and 
divers  persons  to  wit,  &c.,  who  respectively  had  thereto- 
fore purchased  machines  from  the  plaintiffs,   and  who 
would  otherwise  have  purchased  others  from  them,  were 
prevented  from  so  doing,  and  divers  other  persons  who 
would  otherwise  have  purchased  machines  from  them 
were  prevented  from  so  doing,  and  the  sale  of  machines 
by  the  plaintiffs  was  greatly  hindered  and  diminished,  to 
their  great  loss  and  injury  in  their  trade  and  business, 
and  otherwise. 

Plea.     Not  Guilty. 
M,  T.  1868.       By  rule  of  Court,  the  following  among  other  inter- 
rogatories had,  on  appeal  from  an  order  of  a  Judge  at 
Chambers,    Nov.  23,   Michaelmas    Term,   1868,    been 
allowed  to  be  administered  to  the  defendant : — 

''4th.  State  the  names  and  addresses  of  the  other 
manufacturers  in  the  said  letter''  (written  to  Messrs. 
R.  F.  ^  J,  Alexander  jf  Co,  in  the  first  count  men- 
tioned) ''referred  to  as  having  had  similar  machines 
or  as  having  discontinued  their  use  and  returned  them 
to  the  makers.'' 

"  6th.  State  the  names  and  addresses  of  such  persons 
respectively  and  when  such  complaints  were  made. 
State  also  whether  the  spooling  machines  so  complained 
of  were  the  same  as  the  spooling  machines  referred  to 
in  the  said  letter  to  the  said  Messrs.  Alexander,  and  if 


XXXm   VICTORIA-]  55 

not  the  same  in  what  respect  do  they  differ  ?  If  the  i860. 
latter,  atate  by  reference  to  the  page  and  line  of  the  WbkiT 
specification  of  your  patent  which  part  of  the  invention  wkilo 
therein  described  you  allege  to  be  infiringed. 

''  7tL  Have  you  received  from  any  and  which  of  snch 
peraons,  and  when  and  to  what  amount,  royalties  or  pay- 
ments in  respect  of  such  alleged  infringements? 

**  8Ui.  Have  you  taken  any  legal  or  other  proceedings 
against  any  and  which  of  such  persons,  or  any  and  what 
other  persons,  for  the  recovery  of  such  royalties  or  pay- 
ments or  damages  for  the  alleged  infringement  ? 

''  9th.  When  and  where  did  yon  first  see  or  become 
aware  of  the  spooling  machines  of  the  plaintiffs,  and 
when  and  to  whom  and  in  what  respect  did  you  first 
oomplain  of  the  said  machines  being  an  infringement 
of  your  said  patents  of  1858  and  I860?'' 

The  Judge  at  Chambers  had  disallowedinterrogatories 
as  to  the  parts  of  the  plaintiffs'  spooling  machines,  which 
the  defendant  alleged  to  be  an  infringement  of  his 
patent;  and  the  Court  {^Cockbum  C.  J.,  Lvsh,  Haniien 
and  Hayes  Js.)  refused  leave  to  add  them,  saying  it 
was  reasonable  that  this  information  should  be  obtained 
from  the  defendant,  but  interrogatories  were  not  in- 
tended for  this  purpose,  and  the  more  suitable  way  of 
procaring  it  was  by  means  of  particulars. 
Accordingly  in  Hilary  Term,  January  25,  1869,  jj^  7;  15^9. 

Webster  {Baylis  ^ni^  him)  moved  for  a  rule  calliug 
upon  the  defendant  to  shew  cause  why  he  should  not 
within  fourteen  days  deliver  to  the  plaintiffs  particulars 
shewing  in  what  part  or  parts  the  plaintiffs'  spooling 
machines  were  an  infringement  of  the  defendant's 
patents  of  1858  and  1860,  and  pointing  out  by  reference 
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1869.       to  the  page  and  line  of  the  defendant's  specifications 
Wrbm       which  part  of  the  inventions  therein  described  he  alleged 
Weild       ^  ^^^  ^*®®°  infipinged. — If  the  defendant  had  brought 
an  action  against  the  plaintiffs  for  an  infiring^nient  of 
his  patent  they  would  have  been  entitled  to  particolars 
of  the  alleged  infiingement  of  his  patent    by   them. 
The  issue  in  the  present  action  is  the  same  as  it  would 
be  in  that,  for  the  plea  of  not  guilty  amounts  to  a  justi- 
fication of  the  slander  on  the  ground  that  the  plaintiffs 
had  no  title.     {^Cackbum  C.  J.     If  the  plea  were  so 
expanded  the  plaintiffs  would   be  entitled   to    ask   for 
particulars  of  the  allied  defects  in  their  title.] 

Rule  nisi. 

Aston  shewed  cause  in  the  first  instance. — The  Patent 
Law  Amendment  Act,  1852, 15  &  16  Ftct  c.  83.  s,  41., 
only  requires  the  plaintiff,  in  an  action  for  the  infringe- 
ment of  letters  patent,  to  deliver  particulars  of  the 
breaches  complained  of,  and  the  defendant,  on  pleading 
thereto,  and  the  prosecutor,  in  proceedings  by  scire 
facias  to  repeal  letters  patent,  to  deliver  particulars  of 
any  objections  on  which  he  means  to  rely  at  the  trial  in 
support  of  the  pleas  in  the  action  or  of  the  suggestions 
of  the  declaration  in  scire  facias  respectively.   l^Cockburn 
C.  J.     We  think  this  is  an  application  which  justice  and 
convenience  require  should  be  granted.     The  plaintiffs 
ought  to  be  in  the  same  position  as  if  the  defendant  had 
brought  an  action  against  them  for  infringement  of  his 
patent] 

Aston  then  asked  that  the  rule  might  be  made  abso- 
lute on  the  terms  that  the  defendant  should  be  entitled 
to  begin,  and  in  case  evidence  was  adduced  impeaching 
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the  yalidity  of  hia  patent  he  should  be  entitled  to  the  1869. 
reply,  as  was  provided  by  stat  15  &  16  Vict  c.  88.  s.  41.  ^^ 
in  the  case  of  a  scnre  facias  to  repeal  letters  patent  wIivd. 

CocKBTTiiN  G.  J.  The  defendant,  instead  of  proceeding 
by  action  or  scire  facias,  has  driven  the  plaintiffs  to  take 
the  initiative^  and  we  ought  not  to  give  him  the  privilege 
provided  for  a  defendant  in  scire  facias. 

Mkllor  and  Haybs  JJ.  concurred. 

Rule  absolute. 

On  the  trial,  before  Lush  J,,  at  the  ManchesUr  Spring 
Assizes,  it  was  proved  that  the  defendant  had  a  snb«bting 
paxent.     The  specification  described  a  very  complicated 
machine,  and  claimed  the  whole  as  a  new  combination, 
and  also  separately  claimed  many  subordinate  parts  of  the 
machine  as  new.  The  plaintiffs'  machine  did  not  comprise 
in  it  anything  precisely  identical  with  any  of  those  subor- 
dinate parts,  but  parts  of  it  so  closely  resembled  them 
as  at  least  to  give  plausible  grounds  for  contending  that 
fliey  were  equivalent    to  them.    The  plaintiffs  were 
negotiating  for  the  sale  of  their  machines  to  different 
manufacturers,  some  of  whom,  if  not  all,  were  already 
using  the  defendant's  machine  under  licences  from  him. 
f  The  defendant  wrote  to  them  the  letters  complained  of 

in  the  declaration.     There   were  then   some  abortive 
'  attempts  at  arranging  the  terms  of  an  indemnity  to  be 

j  given  by  the  plaintiffs  to  their  customers,  but,  those 

going  off,  the  customers  refused  to  buy  the  plaintiffs' 
machine  with  the  risk  of  litigation  with  the  defend- 
ant 
In  addition  to  these   facts  the   plaintiffs  offered  to 
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1869.  prove  various  specifications  and  machines  existing  before 
"^^^  the  date  of  the  defendant's  patent,  which,  according  to 
^^'  their  contention,  would  shew  that  the  defendant's  speci- 

fication  claimed  matters  that  were  not  new,  and  also 
that  the  defendant  had  himself  used  them,  and  conse- 
quently, as  it  was  argued,  knew  the  facts  which  would 
render  his  patent  void. 

The  learned  Judge  was  of  opinion  that,  inasmuch  as 
the  patent  was  still  subsisting  and  not  set  aside  on  scire 
facias  or  otherwise,  this  evidence  was  immaterial;  and 
accordingly  rejected  it,  and  directed  a  nonsuit 
In  JSaster  Term, 

Webster  obtained  a  rule  for  a  new  trial,  on  the  grounds 
of  rejection  of  evidence  and  misdirection. 

The  rule  was  argued  at  the  Sittings  in  banc  after 
Trinity  Term,  1869,  June  15,  16,  before  Blackburn, 
Lush  and  Hates  JJ. 

Quain  and  Astoti^  for  the  defendant. — This  action  is 
an  attempt  to  try  a  patent  right  without  complying  with 
the  requisites  of  stat.  5  &  6  ^.  4.  e.  83.  s,  5.  for  the 
protection  of  the  patentee. 

First.  The  evidence  rejected  was  irrelevant  to  the 
issue.  The  learned  Judge  ruled  that  to  support  the 
action  the  plaintiffs'  evidence  must  shew  the  defendant 
knew  that  the  machines  made  by  the  plaintifiis  were  not 
an  infringement  of  the  defendant's  patent.  The  evidence 
rejected  only  went  to  shew  that  parts  of  the  defendant's 
machine,  as  stated  in  his  specification,  were  old,  and 
that  the  defendant  knew  that  they  were  old;  that 
evidence  would  not  prove  that  the  defendant's  assertion 
that  the  machines  made  by  the  plaintiffs  were  an  ' 
infringement  of  his  patent  was  false  to  his  knowledge. 
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Secondly.  This  action  is  not  maintainable^  especially  as        1869. 
the  defendant  has  a  subsisting  patent  which  has  not  been        Wbbn 
qnestioned  by  scire  facias.  An  action  will  not  lie  against       wkild. 
the  defendant  for  alleging  what  was  trne,  viz.,  that  he 
claimed  a  patent  right  in  the  machines  sold  by  the 
phdntiffsy  and  royalties  for  the  use  of  them,  and  threat- 
ening to  take  legal  proceedings  against  those  who  used 
them  unless  a  royalty  was  paid.    An  action  wiU  not  lie 
agadnst  a  person  who  brings  an  action  to  enforce  a 
ckdm,  on  the  same  principle  that  an  action  will  not  lie 
against  a  witness  who  utters  a  slander  in  the  witness 
box.    The  assertion  of  the  defendant  in  the  present 
case  is  not  analogous  to  slander  of  title.     In  Sir  G. 
Gerard  ▼.  Dickenson  (a),  citing  Banister^ s  Case  {b),  it  was 
resolved :  '^  First.  If  the  defendant  had  affirmed  and 
published,  that  the  plaintiff  had  no  right  to  the  castle 
and  manor  of  H.,  but  that  she  herself  had  right  to  them, 
in  that  case,  because  the  defendant  herself  pretends 
right  to  them,  although  in  truth  she  had  none,  yet  no 
action  Ues.  For  if  an  action  should  lie  when  the  defendant 
henelf  claims  an  interest,  how  can  any  make  claim  or 
title  to  any  land,  or  begin  any  suit,  or  seek  advice  and 
oonnsel,  but  he  should  be  subject  to  an  action?  which 
would  be  inoonvenienf    That  doctrine  was  affirmed 
in  7%«  Earl  of  Northumberland  v.  Byri  (c).    There  a 
dechiration  for  slandering  the  plaintiff's  title  alleged 
that  the  defendant,  knowing  that  the  plaintiff  was  in 
treaty  with  P.  for  granting  a  lease  to  him  of  land  to 
commence  after  the  plaintiff's  estate  was  determined, 

(a)  4  Co,  18  a. ;  8,  C.  Sir  GUbert  Gerrard  y.  Afaiy  JHckenson,  Cro, 
a  196. 

(h)  TVm.  25  £Z.  in  B.  R. ;  also  cited  in  Davi^  t.  Gardiner ^  A  Co.  16  h, 
17  a.  (c)  Cro.Jac.  163. 
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asserted  that  there  was  a  subsisting  lease  of  it  to  S,,  and 
the  same  was  good ;  to  this  there  was  a  plea  of  jastifi- 
cation  that  the  lease  had  been  made  to  S.,  and  S.  con- 
veyed that  lease  to  the  defendant :  the  plaintiff  replied 
de  injuria ;  upon  which  issue  was  joined,  and  the  jury 
found  that  the  plea  was  false.     On  motion  for  arresting 
the  judgment,  the  third  ground  was,  that  the  defendant 
justifying  the  words  by  reason  of  the  assignment  of  the 
lease,  and  in  maintenance  of  his  own  title,  an  action 
would  not  lie,  and  the  Court  said    ''it  is   lawful    for 
every  one  to  speak  in  countenance  and  maintenance  of 
the  title  which  he  claims  :  but  the  words  in  themselves 
import,  that  he  spake  them  to  countenance  the  title  and 
interest  of  a  stranger,  which  is  not  lawful.'^    [Blackburn 
J.  This  was  said  only  obiter,  but  it  is  so  far  an  authority. 
His    Lordship  referred  to   Com,  Dig,  Action  upon  the 
Case  for  Defamation  (C  2.)]     In  Smith  v.  Spooner  (a), 
which  was  an  action  for  slander  of  title,  Lawrence  J.  in 
the  course  of  the  argument,  p.  251,  referred  to  Sir  G, 
Gerard  v.    Dickenson  (ft),   and   Mansfield  C.  J.   said, 
p.  255,  "  On  the  part  of  the  plaintiff  it  was  said  the 
defendant  ought  to  prove  his  title :  that  is  not  necessary, 
for  pretty  strong  cases  say,  that  if  a  defendant  says  he 
has  title  to  an  estate,  no  action  will  lie  against  him, 
therefore  it  cannot  be  incumbent  on  him  to  prove  his 
title."     In  Pitt  v.  Donovan  (c),  which  was  an  action  for 
slander  of  title  in  imputing  insanity  to  y.,  from  whom 
the  plaintiff  purchased,  the  defendant  had  an  interest  to 
prevent  an  improper  conveyance  being  made  injurious 
to  his    right,   and  therefore   the    only   question   was 
whether,  in   the  communication    which   he  made,  he 


(a)  3  Taunt.  246. 


(h)  4  Co,  18  a. 


(e)  \  M.fS.  639. 
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acted    bona  fide.     Bayley  J.  said,  p.  649^  ''Where  a        18G0. 
person  who  is  not  to  be  treated  as  a  mere  stranger  is        wrkii 
soed   in  an  action  of  this  kind,  two  things  are  to  be       ^  ^' 
made  out;  first,  that  there  is  a  want  of  probable  cause; 
and  secondly,  that  the  party  who  made  the  communica- 
tion acted  maliciously.''  In  Pater  v.  Baker  (a)  ^  which  was 
an  action  against  a  surveyor  of   highways    appointed 
under  stat.  7  &  8  Vict  c.  84.,  for  saying  at  a  public 
suction  of  unfinished  houses  that  he  would  not  allow 
them    to    be    finished   or   occupied    until    the    roads 
were    made,  it  was   held   that  malice  was  not  to  be 
inferred    from     the    circumstance    of   the    defendant 
having  acted    upon    an   incorrect    view  of    his  duty 
founded  upon  an  erroneous  construction  of  the  statute. 
{Hayes  J.      Maule  J.  said,  p.  869,  ''  Unless  he  shews 
falsehood  and   malice  and  an  injury  to  himself,  the 
plaintiff  shews  no  case  to  go  to  the  jury.     If,  therefore, 
we  are  of  opinion  that  there  was  no  evidence  of  malice, 
it  is  unnecessary  to  decide  whether  or  not  the  defendant's 
statement  was  false,  and  consequently  unnecessary  for 
us  to  determine  what  is  the  proper  construction  of  the 
Act.    "We  must  assume  that  the  defendant  thought  he 
had  power  to  stop  the  buildings.     If  he  had  such  power, 
however  malicious  his  conduct,  no  case  could  be  made 
against  him.     If  he  had  no  such  power,  then  alone  can 
the  question  of  malice  become  material.   .  .    .     Assum- 
ing, then,  that  the  defendant  had  not  the  power  he  said 
he  possessed,  I  agree  with  the  Lord  Chief  Justice  in 
thinking  that  there  was  no  evidence  to  go  to  the  jury 
tliathe  was  actuated  by  malice.     He  was  not  a  stranger 
to  the  transaction.    It  was  his  duty  to  interfere.*'    In 
Crosdey  v.  Dixon  (6)  the  plaintifiis  were  the  owners  of 

{a)  3  C.  B.  831.  {b)  10  H.  L,  C.  293. 
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1869.  divers  patents  granted  for  improTements  in  the  manufac- 
Wren  ^^^  ^^  carpets.  In  1854  the  defendant  applied  to  them 
—^'  for  licence  to  use  their  inventions.    It  was  nXtimately 

WEILD. 

agreed^  verbally^  that  he  should  be  supplied  hy  them 
with  machines  embodying  their    inventions^    for    the 
use  of  which  he  should  pay  a  royalty ;  afterwards  the 
defendant  being  at  liberty,  under  the  agreement,  to  have 
made  for  him  as  many  machines  as  he  pleased  in  con- 
formity with  the  plaintiffs'  patent,  so  long  as  he  paid 
the  plaintiffs  a  royalty  for  their  use,  obtained  from  a 
different  quarter  other  machines,  for  the  use  of  which 
the  plaintiffs  claimed  a  royalty  as  embodying  the  prin- 
ciple in  their  patents,  and  they  also  filed  a  bill  alleging 
these  to  be  an  infringement  of  their  patent.      Wood 
V.  C.  made  a  decree  declaring  that  the  defendant  became 
accountable  to  the  plaintiffs  for  the  royalties  agreed  to 
be  paid  to  them  in  respect  of  the  user  of  the  inventions 
in  their  letters  patent ;    that  the  defendant   was  not 
entitled  to  use  any  machine  in  the  construction  of  which 
the  same  inventions  or  any  of  them,  or  any  inventions 
only  colourably  differing  therefrom,  should  have  been 
employed  without    paying  the    royalty,   and    directed 
enquiries;  first,  which  of  the  inventions  in  the  letters 
patent  had  been  employed  in  the  machines  constructed 
by  the  plaintiffs  for  the  defendant ;  and  secondly,  which 
of  them  had  been  used  in  the  other  machines  supplied 
to  the  defendant.     This  decree  was  brought  by  appeal 
before  the  Lords  Justices,  who  made  an  order  that  the 
appeal  should  stand  over,  with  liberty  to  the  plaintiffs  to 
bring  an  action  at  law  without  specifying  the  object  of 
it.     On  appeal  from  this  order  to  the  House  of  Lords 
it  was  held  that  while  the  defendant  continued  to  act 
under  the  agreement  he  could  not  dispute  the  validity  of 
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the  patents  or  the  title  of  the  plaintiffs  to  the  ownership        1869. 

of  the  inyentions  as  regards  both  sets  of  machines,        Wrrm 

assuming  the  second  to  be  identical  in  point  of  construe-       Weild. 

tion  with  the  first ;  and,  the  only  question  being,  as  Lord 
Wes&ury  C.  observed,  p.  299,  '•  the  identity  of  the  two 

sets  of  machines/'  the  order  of  the  Lords  Justices  was 

discharged.     [^Blackburn  J.    There  the  defendant,  whilst 

using  one  set  of  machines  under  a  licence  from  the 

plainti&,  was  clearly  estopped  from  denying  the  title  of 

the  plaintiffs  to  the  ownership  of  the  invention,  when  he 

used  another  set  of  machines  of  the  same  construction 

as  the  first.     Here  it  is  not  shewn  that  the  plaintiffs 

were  Ucencees  of  the  use  of  the  machines.]      In  Noton 

V.  Brooks  (a)  it  was  held  that  to  an  action  for  royalties 

which  tlie  defendant  agreed  to  pay  for  licence  to  use  a 

patent  invention  it  was  no  defence  that  the  invention 

was  not  new  or  that  the  plaintiffs  were  not  the  first 

inventors. 

WfbMkr  and  BayKsy  for  the  plaintiffs. — This  action 
is  not  brought  to  try  the  defendant's  right  to  his  patent, 
but  to  recover  special  damage  which  the  plaintiffs  have 
sustained  from  the  attempt  of  the  defendant  to  prevent 
a  sale  of  their  machines.  The  plaiuti£&  could  not  be 
advised  to  proceed  by  scire  facias  to  repeal  the  defen- 
dant's patent ;  for  they  do  not  dispute  that  it  may  be 
good  for  a  combination,  and  the  defendant  might  during 
the  course  of  that  proceeding  disclaim  the  parts  which 
were  not  new ;  also,  a  scire  facias  would  not  afford  any 
remedy  for  the  wrong  done  to  the  plaintiffs,  inasmuch 
as  damages  are  not  recoverable  in  that  proceeding. 

First.  The  evidence  rejected   was  tendered  to  shew 

(rt)  1  H,^N,  499. 
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1869.  that  the  parts  of  the  defendant's  machine  which 
^y^j„  adopted  by  the  plaintiflFs  in  their  machines  were  old, 
Wkild  ^^^  therefore  there  was  no  infringement  by  them  of 
his  patent;  Sellers  v.  Dickinson  (o),  Newton  v.  TTie 
Grand  Junction  Railway  Company  (b).  The  eyidenoe 
was  an  answer  to  the  particulars  of  infringement  de- 
livered by  order  of  the  Court  {c\  {^Blackburn  J.  And 
that  order  was  perfectly  right  if  the  present  action 
lies.]  Also^  it  was  evidence  not  merely  to  impeach  the 
defendant's  patent,  but  to  support  the  plaintiffs'  title. 
[Lush  J.  That  argument  would  convert  the  present 
proceeding  into  a  patent  cause.  It  might  as  well  be 
said  that  all  the  intricate  questions  on  the  construction 
of  a  will  would  be  open  on  the  trial  of  an  action  for  use 
and  occupation.  Is  there  any  precedent  for  trying  the 
title  of  the  defendant  in  an  action  for  slander  of  titie? 
In  an  action  for  a  malicious  prosecution  the  plaintiff 
must  shew  the  termination  of  the  prosecution,  and  for 
this  reason,  that  the  Court  will  not  in  that  collateral 
proceeding  try  the  merits  of  the  prosecution.]  In  the 
present  case  the  intricacies  of  a  patent  cause  would  be 
avoided,  as  the  evidence  was  tendered  to  shew  that  the 
parts  of  the  plaintiffs'  machine  complained  of  as  an 
infringement  of  the  defendant's  patent  were  to  his 
knowledge  known  and  in  use  before  the  date  of  it,  and 
this  evidence  was  a  step  towards  proving  malice  in  the 
defendant. 

Secondly.  This  is  not  an  action  for  slander  of  title, 
but  an  action  on  the  case  for  a  wrongful  act,  from  which 
special  damage  accrued.  In  Malachy  v.  Soper{d)  Tindal 
C.  J.  defined  an   action  for  slander  of  title  as  '^not 

(a)  5  Exch,  312.  (6)  5  Exch.  331. 

(c)  See  ante,  p.  66—7.  {d)  3  Binff,  N,  C,  371.  883-1 
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properly  an  action  for  words  spoken,  or  for  Kbel  written        ISfiO. 


and  pablished,  but  an  action  on  the  case  for  special  damage        wbkm  I 

«p  I 

siutained  by  reason  of  the  speaking  or  publication  of  the       wkild. 

slander  of  the  plaintiff's  title."     [Lush  J.     Suppose  the 

defendant  had  brought  unsuccessful  actions  against  the 

persons  who  parchased  these  machines  from  the  plaintiffs 

and  used  thena,  and  while  those  actions  were  pending  the 

plaintiflb  lost  the  profits  from  the  sale  of  their  machines, 

would  an  action  have  lain  against  the  defendant  for 

Bbndering  the  plaintiflb'  title?]    Yes,  if  he  did  not 

bring  the  actions  bonfi  fide,  but  knew  that  they  would  fail. 

Nor  is  this  an  action  for  bringing  or  threatening  to  bring 

an  action,  but  for  falsely  and  maliciously  asserting  that 

the  machines  made  by  the  plaintiffs  were  an  infringement 

of  the  defendant's  patent     [Blackburn  J.    The  essence 

of  the  complaint  in  the  declaration  is  the  threat  of  an 

action.    Lush  J.     If  an  action  would  lie  for  falsely 

and  maliciously  bringing  or   threatening  to  bring  an 

action   the    defendant    in    that    action    might    bring 

another  against  the  plaintiff,  and  so  on.     Quain,— In 

CotUrell  V.  Janes  {a)  Mauk  J.  said,  p.  724,  **  The  simple 

fact  of  bringing  an  unfounded  action  cannot  be  the 

ground  of  another  action.    The  true  question  is,  whether 

the  &ct  of  the  nominal  plaintiff,  being  a  pauper  is  such 

a  particular  injury  as  to  entitle  the  now  plaintiff  to 

maintain  this  action."  Blackburn  J.    That  was  an  action 

against  the  defendants  for  maliciously  and  without  rea- 

wnable  or  probable  cause  conspiring  to  commence  and 

prosecnte  an  unfounded  action  in  the  name  of  D,  but 

for  their  own  benefit,  knowing  27.  to  be  a  pauper,  in 

which  the  gist    of   the   action  was    special  damage. 

There  is  no  precedent  for  an  action  against  a  party  for 

(fl)  11  (7.5.713. 

^OL.  IX.  F  B.  &    S. 
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1869.        bringing  an  unfounded  action  against  A,^  wliereby  A. 
Wrsh        was  put  to  extra  costs  (a).    It  has  been  doubted  ^rhether 
Wetlo.       ^°  action  will  lie  for  maliciously  bringing  an  action  (&). 
Suppose  the  defendant  had  pleaded  specially  that  lie  had 
an  existing  patent  for  a  machine,  and  believed  the  specific 
cation  claimed  the  exclusive  right  of  making  the  machine, 
and  asserted  that  the  plaintiff's  machine  was  an  infriuge- 
ment  of  his^  that  would  be  a  good  plea.]     The  act  of 
the  defendant  in  obtaining  a  patent,  which  is  an  ex  parte 
application,  makes  the  injury  done  to  the  plaintifis  the 
greater.     A  person  may  not  do  that  which  is  wrong 
because  he  has  a  quasi  right.     [Ltuh  J,     Suppose  A.  in 
possession  of  an  estate,  and  the  real  owner,  A,  knowing 
that  he  has  no  right,  sells  the  timber  upon  it,  and  A.^ 
by  way  of  claim  of  title,  says  to  5.,  '*  You  have  no  right 
to  it."]  Ejectment  is  the  proper  form  of  action  for  trying 
title  to  land,  but  there  is  none  for  trying  title  to  a  patent 
invention.     Suppose  the  declaration   had  alleged  that 
the  defendant  falsely  and  maliciously  asserted  that  his 
patent  was  valid,  and  that  he  was  the  first  and  trae 
inventor.     {^Blackburn  J.     The  action  would  not  Ii&] 
The  second  resolution  in   Sir  G.   Gerard  v.  Dicken- 
son (c)  was,  "  that  there  was  other  matter  in  the  de- 
claration  sufficient   to  maintain   the   action,  and  that 
was  because  it  was  alleged  in  the  declaration  that  the 
defendant  knew  of  the  communication  of  the  making  of 

(a)  In  note  (c)  to  Skinner  y.  Gunton,  1  Wms,  Sound,  290  a,  6th  ed., 
it  is  said,  **  The  rule  seems  general,  that  no  action  lies  for  damage  or 
inconyenience  sustained  in  consequence  of  process  of  law,  unless  it  be 
alleged  and  proved  that  the  party  who  occasioned  it  was  actuated  by 
malice." 

(b)  See  per  Pollock  C.  B.  and  Martin  B.  in  CoUins  v.  Cave,  ^H.fN, 
225.  229-230:  the  judgment  was  affirmed  in  error,  6  Id,  131. 

(r?)  4  Co.  18  rt,  18  d. 
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the  said  lease  to  Ralph  Effertan,  and  also  that  she  knew        1869. 

tiiat  the  lease  uras  forged  and  counterfeited^  and  yet       Wara 

(against  her  own  knowledge)  she  has  affirmed  and  pub-       Wsilo. 

lished,  that  it  was  a  good  and  true  lease,  by  which  the 

plaintiff  was  defeated  of  his  bargain."     [BlaeJcbum  J. 

That  would  apply  here  if  the  defendant,  instead  of  making 

sn  assertion   of  his  own  title,  had  asserted  title  in 

another  person.]     If  this  action  falls  within  the  first 

resolution  in  that  case  there  will  be  a  wrong  without  a 

remedy,  contrary  to  the  maxim,  Ubi  injuria  ibi  reme- 

dimn.    [Bhckbum  J.    None  of  the  persons  threatened 

with  actions  by  the  defendant  put  themselves  in  the 

position  of  being  sued,  therefore  there  was  no  ground 

for  saying  that  the  threat  was  not  made  bonfi  fide.    The 

defendant  might  indeed  have  tried  the  validity  of  his 

Patent  by  proceeding    against  the   plaintiffs;    but  it 

iron]d  be  a  curious  cause  of  action  by  A.  against  B. 

that  B,  would  not  sue  him.]     In  Young  v.  Macrae  (a), 

where  the  action  failed  because  the  representation  was 

Bot  shewn  to  be  false  to  the  defendant's  knowledge^ 

Coekbum  C.  J.  said,  p.  269,  "  I  am  far  from  saying  that 

if  a  man  fidsely  and  maliciously  makes  a  statement  dis- 

pvaging  an  article  which  another  manufactures  or  vends, 

although  in  so  doing  he  casts  no  imputation  on  his  per- 

BOBsl  or  professional  character,  and  thereby  causes  an 

injoiy,  and  special  damage  is  averred,  an  action  might 

not  be  maintained.      For   although  none  of  us  are 

familiar  with  such  actions  still  we  can  see  that  a  most 

grievous  wrong  might  be  done  in  that  way,  and  it  ought 

JJot  to  be  without  remedy."     The  defendant  by  his 

particulars  alleged  that  the  plaintiffs  had  infringed  a 

specific  part  of  his  machine,  and  the  evidence  rejected 

{«)  3  5.  #  5.  264. 
F  2 
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1869.       was  tendered  to  shew  that  that  part  waa  old  to  the 
Wkbn       defendant*8  knowledge.     The  question  onght  to  have 
Wkild.       S^^®  ^  the  jury.    [Blackburn  J.  In  Vounff  t.  Macrae  (a) 
I  doubted  whether  an  action  would  lie  except  in  the 
case  of  slander  of  title.     But  in  that  case  the  present 
point  as  to  the  applicability  of  the  first  resolution  in 
Sir    G.    Gerard   t.    Dickinson  {h)    was  not    raised.]} 
In  Green  v.  Button  (c)  the  declaration  alleged  that  the 
defendant^  falsely  pretending  that  he  had  a  lien  on 
certain  goods  which  the  plaintiff  had  purchased  of  C, 
maliciously^  and  without  reasonable  or  probable  cause, 
directed   C  not  to  deliver  them  to  the  plaintiff  until 
further  orders  from  the  defendant ;  and  it  was  held  on 
demurrer  that  the  action  would  lie.     ParJce  B.  said»  2  C. 
M.  Sf  R.  715,  **  It  is  in  substance  an  action  on  the  case 
for  a  false  and  malicious  representation ;  and  there  is  no 
doubt^  on  the  authority  of  Gerard  ▼.  Dickenson  {d),  which 
has  been  cited,  and  also  of  Lovett  t.  fFeller  {e),  that  the 
action  is  maintainable,  though  the  defendant  makes  a 
claim  of  right,  if  it  be  made  maliciously,  and  without 
reasonable  or  probable  cause,  and  the  special  damage 
accrues  from  the  claim  so  made.''   \_Lusk  J.  There  the  de- 
fendant withheld  from  the  plaintiff  his  property:  striking 
out  all  about  malice  it  would  have  been  an  ai^mentatiye 
count  in  trover.     Here  the  defendant  knew  that  part  of 
his  patent  was  not  valid.     [They  cited  Ingram  v.  Law- 
son  (f),  Evans  v.  Harlow  {g)  per  Patteson  J.,  Barley  v. 
Walford  (A).] 

Cur.  adv.  vult, 

(a)  SB.fS,  264.  270-1. 

(b)  4  Co.  IS  a;  8,  C,  Sir  Gilbert  Gerrard  v.  Mary  Dickenson,   Cro, 
El.  196. 

(c)  2  C.  Af.  #•  R.  707;  2>r.  ^  Or.  118.  (d)  4  Co.  18 a, 

{e)  1  RoU.  409.  (/)  6  ^wiy.  M  C.  212. 

(ff)  5  Q.  B.  624.  633.  (A)  9  Q.  B.  197. 
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Blackbubn  J.  now  delivered  the  judgment  of  the        1869. 
Court  WmsH 

The  declaration  in  this  case  contained  eight  counts^  Wbild. 
to  the  effect  that  the  plaintiffs  made  and  sold  spooling 
machines,  and  that  the  defendant  falsely  and  maliciously 
wrote  to  persons  in  treaty  with  the  plaintiffs  for  such 
machines  that  they  were  infringements  of  a  patent  of 
the  defendant,  and  that  if  they  were  used  he  would  claim 
royalties  for  their  use,  for  the  recovery  of  which  he 
would  take  legal  proceedings ;  in  consequence  of  which 
the  plaintiffs  lost  the  sale  of  their  machines.  There 
was  no  allegation  that  the  defendant  wrote  the  letters 
a>mplained  of  without  reasonable  and  probable  cause^ 
nor,  except  in  so  far  as  might  be  implied  from  the 
terms  of  those  letters^  which  however  were  averred  to 
be  false,  did  it  appear  on  the  face  of  the  declaration 
that  the  defendant  had  any  patent,  or  was  other  than 
a  grataitious  intermeddler. 

The  defendant  pleaded  not  guilty,  upo  n  which  issue 
was  joined. 

[His  Lordship  then  stated  the  facts  proved  and  what 
to9k  place  at  the  trial.] 

On  the  argument  before  us  the  counsel  for  the 
plaintiffs  contended  that  the  evidence  which  was  rejected 
would  not  only  have  shewn  that  the  defendant's  patent 
was  void,  but  would  also  have  shewn  that  the  plaintiffs' 
machines  were  not  an  infringement  of  the  patent, 
since^  as  they  asserted,  the  plaintiffs  did  not  use  the 
whole  of  anything  the  defendant  claimed,  and  the 
eridence  would  shew  that  the  part  he  used  was  not 
new,  and  therefore  not  an  infringement  within  the  rule 
laid  down  in  Sellers  v.  Dickinson  (a). 
The  most  favourable  view  for  the  plaintiffs  is  to  consider 

(a)  o  Exch.  312. 
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1869.  whether^  if  this  evidence  had  been  receiyed,  and  had 
^j?~j  proved  all  that  it  could  prove,  namely,  that  the  patent 
Ws  L  ^^  ^^®  defendant  was  void,  and  that  even  if  it  was  good 
an  action  brought  on  it  against  those  who  used  the 
plaintiffs'  machine  must  have  failed,  and  that  the  de- 
fendant, when  he  wrote  the  letters,  knew  the  fact  which 
would  have  produced  this  effect,  there  would  have  been 
evidence  which  the  Judge  ought  to  have  left  to  the  jury 
in  support  of  the  issue  in  the  present  action.  We 
think  that  there  would  not  have  been  such  evidence,  and 
consequently  that  the  nonsuit  should  not  be  set  aside. 

It  becomes,   therefore,  necessary  to  consider  what 
would  support  the  issue  here  joined. 

No  action  precisely  like  this  has  ever  been  brought, 
but  there  is  a  well  known  action  for  slander  of  title 
where  an  unfounded  assertion  that  the  owner  of  real 
property  has  not  title  to  it,  if  made  under  such  circum- 
stances that  the  law  would  imply  malice,  or  if  express 
malice  be  proved  and  special  damage  is  shewn,  such  as 
for  instance  that  a  bargain  to  sell  the  land  is  lost,  is 
held  to  give  a  cause  of  action.    And  we  see  no  reason 
why  a  similar  rule  should  not  apply  where  the  false  and 
malicious  assertion  relates  to  goods,  and  the  damage 
arises  from  the  loss  of  a  bargain  to  sell  them  ;  and  ac- 
cordingly in  Green  v.  Button  {a)  it  was  held,  on  demurrer, 
that  a  declaration  which  shewed  that  the  defendant 
knew  that  he  had  no  claim,  and  that  his  assertion  of 
claim  of  right  was  made  falsely  and  maliciously,  and 
without  reasonable  and  probable  cause,  and  that  special 
damage  ensued,  was  good.  The  case  of  Lovett  v.  WieUer  (b) 
and  the  first  resolution  in  Sir  G.  Gerard  v.  Dickenson  (c), 

(a)  2  a  AT.  #  R.  707 ;  T^r.  f  Gr,  118.  (b)  1  SoU.  409. 

(c)  4  Co,  IS  a;    8,  C,  Sir  Gilbert  Gerard  v.  Mary  Dickenson^  Cro. 
£/.  196. 
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are  authorities  that  without  the  allegation  of  knowledge,        1869. 
or  at  least  of  want  of  reasonable  and  probable  cause,        Wrm 
the  declaration  would  have  been  bad.    But  it  is  obvious       \fl'ij,o, 
that  where  a  person  claims  a  right  in  himself  which  he 
intends  to  enforce  against  a  purchaser,  he  is  entitled 
and  indeed  in  common    fairness  bound   to  give  the 
intended  purchaser  warning  of  such  his  intention  (see 
Pdt  V.  Donovan  (a)),  and  consequently  we   think   no 
action  can  lie  for  giving   such   preliminary  warning, 
unless  either  it  can  be  shewn  that  the  threat  was  made 
malll  fide  only  with  the  intent  to  injure  the  vendor,  and 
ivithout  any  purpose  to  follow  it  up  by  an  action  against 
the  porcbaser,  or  that  the  circumstances  were  such  as 
to  make  the  bringing  an  action  altogether  wrongful. 

That  an  actiou  may  be  brought  under  such  circum- 
stances as  to  render  it  morally  wrong  and  injurious  in 
fact  is  certain,  though  the  authorities  leave  it  in  doubt 
whether  under  any  circumstances  the  person  so  sued 
can  recover  damages  for  the  vexation  and  annoyance 
caused  to  him  by  the  false  suit.     In  a  case  reported  in 
iheLmg  Quinto,  5  Edw.  4,  fo.  126,  ed.  1680(6),  an  actiou 
was  brought  ailing  that  the  then  defendant  forged  a 
bond  in  the  name  of  the  plaintiff,  and  afterwards  sealed 
it  in  the  name  of  the  plaintiff  and  sued  on  it,  and 
recovered  on  it.     It  is  now  quite  settled  that  the  fact 
that  the  former  suit  had  terminated  against  the  second 
plaintiff  would  be  fatal  to  his  right  to  maintain  the 
second  action,  but  that  does  not  seem  to  have  been 
settled  law  at  the  time;   and  though  no  decision  was 
come  to  the  inclination  of  the  Court  seems  to  have 
been  that  for  bringing  a  suit  so  manifestly  wrongful  to 

(a)  \M,^8.  639. 

{h)  he  longe  Report  dc  Anno  quinto  Edwardi  quart i^  ed.  1087. 
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^^^^'       the  defendants  own  knowledge  an  action  might    be 
Wbbh       maintained.      In  Sir  G.  Gerard  v.  Dickinson    (a)   the 
Wkild.      point  Beems  to  have  been  considered ;  and  according  to 
the  report  by  Lord  Coke,  who  was  himself  counsel  in 
the  case,  it  was  resolved,  secondly,  that  inasmuch   as 
the  declaration  shewed  that,  with  knowledge  that  the 
plaintiff  was  bargaining  to  demise  his  land,  the  defendant 
alleged  against  her  own  knowledge  that  a  lease  which 
was  a  forgery,  and  which  she  knew  was  a  forgery^  gave 
her  title  to  the  land,  and  the  bargain  was  thereby  lost, 
the  action  lay,  and  Lord  Coke  cites  the  opinion  in 
6  Edw,  4.  fo.  126,  with  approbation.     The  case  seems 
to  have  been  a'  peculiarly  hard  one,  as  the  defendant 
pleaded  that  she  did  not  know  that  the  deed  was  a 
forgery,  and  judgment  was  given  against  her  on    the 
assumption  that  she  did  know  because  of  grounds  of 
special  demurrer  to  the  plea. 

In  Waterer  v.  Freeman  {b\  which  was  an  action  for 
maliciously  and   vezatiously  issuing  a  second  fi.    fa. 
whilst  the  first  was  unretumed,  the  Chief  Justice  says, 
p.  267,  '^  If  a  man  sue  in  a  proper  Court,  yet  if  his  suit 
be  utterly  without  ground  of  truth,  and  that  certainly 
known  to  himself,  I  may  have  an  action  on  the  case 
against  him  for  the  undue  vexation  and  damage  that  he 
putteth  me  unto  by  his  ill  practice.*'    This  was  not 
necessary  for  the  decision  of  the  case  before  the  Court, 
but  it  was  by  no  means  irrelevant,  and  is  therefore  an 
authority  entitled  to  weight.    On  the  other  hand,  in 
Savih  V.  Roberts  (c).  Lord  Holt,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber,  expresses  an  opinion 

(a)  4  Co,  18 a;  8,  C,  Sir  Gilbert  Gerrard  t.  Mary  Dickenson,  Cro. 
El,  196.  (h)  Hob,  205.  266. 

(r)  1  U.  Jiaym.  374. 
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that  CO  snch  action  would   lie  withont  aUeging  and        1869. 

pTOving  some  collateral  wrong,  as  that  he  was  maliciously        w&sh 

held  to  bail  or  the  like.     For  this  he  gives  two  reasons,       Wxilo. 

first,  p.  379,  that  a  man  is  entitled  to  bring  an  action 

if  he  fSaincies  he  has  a  right  which  is  in  accord  with  Lord 

Etknborouffh's  reasoning  in  f¥// v.  Danooan  (a).  But  this 

Tesaon  is  quite  consistent  with  Lord  Hobart's  position 

that  the  action  will  lie  where  it  was  certainly  known  to 

him  that  tbe  action  was  utterly  without  ground.     His 

second  reason  is,  p.  380,  that  the  law  considers  that  the 

party  a^rieved  has  an  adequate  remedy  in  his  judgment 

for  costs;  and  on  this  the  Court  of  Common  Pleas  acted 

in  Pwrton  v.  Hannar  {b).     But  this  artificial  reason  does 

not  apply  in  the  present  case,  for  whether  the  judgment 

for  costs  would  or  would  not  have  been  a  recompence 

to  the  party  sued  it  could  be  none  to  the  plaintiffs  for 

the  loss  of  their  bargain  if  occasioned  by  a  wrongful  and 

malicious  threat. 

If  therefore  the  plaintiffs  had  given  evidence  on  which 
the  jnry  might  have  properly  found  that  the  defendant 
made  the  communication  to  the  intended  purchasers 
mala  fide,  and  without  any  intention  to  institute  legal 
proceedings  at  all  against  the  purchasers,  so  that  it  was 
not  a  step  taken  in  support  of  his  real  or  fancied  right 
against  the  purchasers,  but  entirely  out  of  malice  against 
the  plaintiffs,  or  evidence  on  which  they  might  have 
properly  found  that  the  defendant  did  not  (to  use  Lord 
BoV%  phrase)  so  much  as  fancy  he  had  a  right,  hut  as 
Lord  Hobari  says,  knew  certainly  that  his  claim  was 
utterly  without  ground  of  truth,  we  are  inclined  to 
think  that  it  would  have  been  proper  to  leave  that 
evidence  to  the  jury  in  support  of  the  plaintiffs'  alle-    . 

W  1  M,  ^  8,  639.  {h)  1  2?.  #  P.  205. 


V. 

Weild. 
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1869.  gation  that  the  defendant's  letters  were  faetlse  and 
y^^  malicious;  the  question  whether  that  is  enough  without 
an  express  allegation  of  knowledge  that  his  daim  was 
without  foundation  or  of  want  of  reasonable  and  probable 
cause  for  making  it  being  on  the  record. 

But  we  think  that,  as  soon  as  it  was  shewn  in  evidence 
that  the  defendant  really  had  a  patent  right  of  his  own, 
and  was  asserting  it^  the  occasion  privileged  the  commu- 
nicatiouy  and  the  plaintiffs  were  bound  to  prove  such 
malice  as  would  support  the  action.    As  the  evidence 
which  they  tendered  was  rejected,  they  are  entitled  to 
a  new  trial,  if,  supposing  it  to  have  been  received  and 
to  have  turned  out  as  favourable  as  possible  to  them^  it 
would  have  made  a  case  proper  to  have  been  leffc  to 
the  jury. 

We  think  however  that,  supposing  everything  had 
been  proved  which  the  evidence  tendered  could  have 
proved,  there  would  have  been  no  case  on  which  the 
jury  could  properly  have  found  for  the  plaintifis.  The 
whole  reasoning  of  the  Judges  in  Paier  v.  Baker  (a) 
seems  to  us  strongly  in  support  of  this  conclusion. 
The  advisers  of  the  plaintiffs  seem  to  have  thought 
it  was  enough  to  maintain  this  action  to  shew  that  the 
defendant  could  not  really  have  maintained  any  action, 
and  that  if  well  advised  he  would  have  been  told  so ; 
the  effect  of  which  would  be  indirectly  to  try  in  this 
action  the  question  whether  an  action  for  infringe- 
ment of  the  patent  could  have  been  maintained; 
whereas  we  think  the  action  could  not  lie  unless  the 
plaintiffs  affirmatively  proved  that  the  defendant's  claim 
was  not  a  bon&  fide  claim  in  support  of  a  right  which, 
with  or  without  cause,  he  fancied  he  had,'  but  a  mala 

(rt)  3  a  B.  831. 
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fide  and  malidons  attempt  to  injure  the  plaintiffiB  by  1869. 
asserting  a  daim  of  right  against  his  own  knowledge  Wrkh 
that  it  was  without  any  foundation.  Weild. 

The  rale  must  therefore  be  discharged. 

Rule  discharged. 


In  the  matter  of  Robinson,  GentlemaD,  one,  &c.  Fridt^f, 

January  22RdL 

1.  The  ramed;|r  for  diflobedienoe  of  a  role  of  Court  ordering  the  jiay-  Bulefor  pay- 
meot  of  mcney  is  bj  proceeding  nnder  stat.  1  &  2  Vici,  c.  110.  s.  18.  ment  ofimmey, 

2.  That  pmctice  appues  where  an  attorney  is  by  rule  of  Court  ordered  1^2  Vict, 
to  pay  money.    Therefore,  e,  110.  s,  18. 

^  Where  an  attorney  employed  to  recorer  a  debt  reoeired  the  money,  Attachment, 
sod  a  rule  of  Court  was  obtained  ordering  him  to  pay  it  over,  which  he   Attorney, 
disobeyed,  the  Court  zoftued  to  grant  an  attachment. 

JANUARY  13.     Patchett  moved  for  a  writ  of  attach- 
ment against  ^ranctff  Robinson  for  nonpayment  of  a 
sum  of  money  in  pursuance  of  a  rule  of  Court. 

Parker^  who  was  creditor  of  a  person  in  Manchester^ 
instructed  an  attorney  at  Preston  to  recover  the  debt;  he 
employed  Robinson,  an  attorney  at  Mancfiester,  who  took 
proceedbgs  by  which^  on  the  7th  November,  1868,  the 
money  was  obtained.  On  the  23rd  November,  upon 
affidavits  shewing  the  circumstances,  and  that  Robinson 
admitted  the  receipt  of  the  money,  the  Court  granted  a 
nde  nisi  for  payment  of  the  mpney  returnable  at  Cham- 
bers, which  was  made  absolute  with  costs,  no  cause  being 
shewn.  The  rule  and  the  Master's  allocatur  thereon 
were  served  upon  Robinson  on  the  30th  December,  and 
at  the  same  time  the  sum  which  he  was  directed  by  the 
rule  to  pay,  and  also  the  costs  allowed  by  the  Master 
in  the  rule,  were  demanded,  but  not  paid. 

Patchett,  in  support  of  the  motion.— ,[C(t;cAAMr/j  C.  J. 
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1869.        Why  should  not  the  applicant  pursue  the  ordinary  and 


Robinson. 


Re  shorter  remedy  of  taking  out  execution?]    That  process 

may  not  be  so  effectual;  the  party  against  whom  appli- 
cation is  made  may  become  bankrupt.     And  the  rule 
is  that  if  the  applicant  takes  civil  proceedings  he  makes 
his  election  and  cannot  afterwards  resort  to  the  more 
stringent  remedy   by  attachment.      [Cockbum  C.   J. 
The  Court  has  given  the  applicant  the  advantage  of  au 
order,  which,   by  stat.  1  &  2    Vict  c.  110.  s.  18.,  is 
equivalent  to  judgment  in  an  action ;  and  there  is 
nothing  to  shew  that  process  against  the  goods  of  the 
party  will  not  be  effective.    That  seems  to  be  the  proper 
course  unless  the  applicant  proceeds  against  him  in 
poenam  or  ex  delicto  by  calling  upon  him  to  answer 
the  matters  in  the  affidavit.]     The  party  against  whom 
the  application  is  made  has  said  nothing,  and  therefore 
every  inference  is  to  be  made  against  him.    Where  the 
Court  has  made  an  order  on  an  attorney  for  delivering 
up  papers  it  will  attach  him  until  his  contempt  is  purged. 
In  Pulling* 8  Law  and  Practice  relating  to  Attorney s^  436, 
it  is  said,  *' After  a  rule  of  Court  has  been  made  against 
an  attorney  for  any  purpose,  a  rule  for  an  attachment  may 
be   moved  on  its  being  disobeyed,  and  the  attorney's 
bankruptcy  is,   after  order  of  payment  of  money,  no 
excuse  for  non-payment,'^   citing  Re  Bonner  (a).  Re 
Newbery  (ft).      [Jtfe/for  J.     Suppose  the  party  has  no 
means  of  paying,  how  long  is  he  to  be  kept  in  prison? 
Blackburn  J.     Where  a  party  had  become  bankrupt  the 
Court  has  refused  to  grant  an  attachment  absolutely  (c).] 
If  the  Court  does  not  assist  the  applicant  their  juris- 
diction over  their  officer  will  be  defeated. 

(a)  4  A  #  Ad.  811.  (h)  4A.^K  100. 

(<-•)  See  IVclrh  r.  Buck,  31   L.  J.  Q.  B.  2(>J,  coram  Blackburn  J., 
Iir.r  y.  Fstfv^ards,  0  B.  ^'  C.  6o2. 
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The    Court   (Cockburn    C.    J.,    Blackburn    and        1869. 
Mbi«ix)&  J  J.,)  took  time  to  confer  with  the  Judges  of  the  "^ 

other  Courts.  Robihson. 

Cur,  adv.  vult 

Cockburn  C.  J.  now  said.    We  hare  consulted  the 
Judges  of  the  other  Courts^  and  the  result  (though  this 
is  not  to  be  taken  as  a  decision  of  all  the  Courts)  is  that, 
where  an  order  for  the  payment  of  money  is  made  and 
disobeyed,  the  party  is  deemed  to  have  elected  to  take 
his  remedy  by  a  civil  proceeding,  and  must  proceed  by 
way  of  execution  as  on  a  judgment  and  not  by  way  of 
attachment;  and  we  see  no  reason  to  vary  that  practice, 
where  an  attorney  is  by  rule  of  Court  ordered  to  pay 
money ;  the  civil  remedy  will  apply  in  all  cases  unless 
there  are  special  circumstances.    Therefore  an  attach- 
ment in  the  present  case  is  refused. 

Writ  refused  (a), 

(a)  See  The  Debtors*  Act.  1869,  32  &  33  KtW.  e,  62.  «.  4.  auU,  4. 
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SlBlFSON   against  MiBABITA.  Tuesday, 

*^  January  25tb. 

1.  A  certificate  of  confonnitT  under  The  Irish  Bankrupt  and  Insolrent   i^isj^  Bank' 
Act,  20  &  21  Viet  e.  60.  s.  1«.,  thoug;h  it  is  retained  in  Court  after  it  ^-,/  ^^^  /^. 
IB  ngned  hj  the  Court,  operates  immediately  irom  its  date,  and  discharges  solvent  Act 
the  partj  from  Enalish  as  well  as  Irish  debts.  jg^y  20  ^21 

2.  Quart,  vhetner  a  protection  order  granted  under  sect.  134  gives    yict* c  60 
pftrtwition  in  England  f  ^  I34'  ^^^ 

3.  Where  in  an  action  on  contract  brought  before  bankruptcy  a  yer-   Certificate  of 
diet  and  iudement  are  obtained  afVer  bankruptcy,  and  the  defendant  is  conformUv 
amted  for  ctebt  and  costs,  a  certificate  of  conformity  entitles  him  to  be  Protection 
<]i8ch«ived  in  respect  of  both,  though  the  costs  are  not  proveable  under   Q^der 
ihebankruptcnr.   Maughan y.  Vineslwrff,  37  L,  J.  C.  P.  210;  L,  R,  3  C.  P.  Arrest  in 
319,  dissented  from.  England. 

Verdict  and 

JANUARY  19.     Shaxo  obtained  a  rule  calling  upon  '^bUm^t^tw/^ 

the  defendant  to  shew  cause  whv  an  order  of  Black-  ^*^' 
ftttni  J.,  dated  the  15th  January,  by  which  it  was  ordered 
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1869.       that  the  defendant  be  dischai^ed  out  of  the  castody  of 
Simpson       ^^^  sheiids  of  London  as  to  this  action,  unless    urithin 

MiRABiTA.     ^^^^  ^*y®  *  ^"^®  ^^^^  ^*8  obtained  to  set  aside  the  order, 
should  not  be  rescinded. 

The  order  was  obtained  on  the  grounds  that  at  the 
time  of  his  arrest  he  was  protected  by  a  protection  order 
granted  by  the  Court  of  Bankruptcy  and  InsolFency  ia 
Ireland^  and  entitled  to  his  dischai^e  under  The  Irish 
Bankrupt  and  Insolvent  Act,  1857,  20  &  21  Vict,  e.  60. 
s.  134.,  and  that  a  certificate  of  conformity  had  been 
signed  by  that  Court 

The  action,  which  was  for  a  simple  contract  debt,  was 
commenced  on  the  2nd  October^  1868 ;  the  defendant 
pleaded  on  the  10th  November ^  and  the  cause  was  tried  on 
the  10th  December^  when  the  defendant  did  not  appear, 
and  a  verdict  was  obtained  against  him  for  677.  17«.  6</. 
The  costs  of  the  action  were  taxed,  on  the  8th  January ^ 
1869,  at  the  sum   of  34/.  15«.  \Qd.     The  defendant 
and  the  plaintiff  both  carried  on  business  in  London. 
The  debt  for  which  the  action  was  brought  was  con- 
tracted in  London. 

The  defendant  was,  on  the  20th  NooenAer,  1868, 
adjudicated  a  bankrupt  by  the  Court  of  Bankruptcy  and 
Insolvency  in  DubUn,  on  the  petition  of  one  of  his 
creditors.  He  duly  attended  the  meetings  under  the 
bankruptcy  and  adjudication,  and  filed  all  the  necessary 
accounts  and  schedules.  On  the  12th  January,  1869, 
he  passed  his  last  examination  and  a  first-class  certificate 
was  signed ;  and  he  obtained  an  order  for  protection, 
which  purported  to  protect  him  until  the  12th  Feb- 
ruary next,  the  practice  of  the  Court  of  Bankruptcy  in 
Dublin  being,  as  appeared  by  his  affidavit,  to  retain  the 
certificate  of  conformity  for  one  month  after  it  was 
signed.     He  had  entered  the  name  of  the  plaintiff  in 
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the  8cfaediile  of  his  creditors  in  respect  of  the  debt  for        186P. 
which  he  was  detained  in  custody.  Simpson 

He  was  taken  into  custody  by  the  sheriffs  of  the  city     m habita. 
of  London  on  the  I3th  January,  and  at  the  time  of  his 
arrest  produced  and  shewed  to  the  officer  by  whom  he 
was  arrested  his  protection  granted  to  him  by  the  Court 
of  Bankruptcy  and  Insolvency  in  Ireland. 

Shaw,  on  moving  for  the  rule,  contended :  Firsts  that 
the  defendant  had  not  obtained  a  certiBcate  of  con- 
formity ;  secondly,  that  an  order  for  protection  granted 
by  the  Iridh  Court  of  Bankruptcy  did  not  entitle  the 
party  to  his  discharge  from  arrest  in  England. 

By  The  Irish  Bankrupt  and  Insolvent  Act,  1857, 
20  k  21  Vict.  c.  60.  s.  134.,  «'  If  any  bankrupt  shall  be 
arrested  for  debt  in  coming  to  surrender,  or  shall,  after 
his  sorrender,  and  while  protected  by  order  of  the  Court, 
be  so  arrested,  he  shall,  on  producing  such  protection  to 
the  ofScer  who  shall  arrest  him,  and  giving  such  officer 
a  copy  thereof,  be  immediately  discharged  ;**  and  the 
officer  shall  forfeit  5/.  for  every  day  he  detains  him. 

Sect.  143.  "  Forthwith  after  the  bankrupt  shall  have 
passed  his  last  examination,  if  no  prosecution  shall  have 
been  directed  by  the  Court,  nor  any  charge  of  fraud 
have  been  entered  on  the  proceedings,  nor  any  objection 
to  the  signing  of  the  certificate  be  entered  in  the  Court, 
the  certificate  of  conformity  shall  be  prepared  by  the 
chief  registrar,  and  signed  by  the  Court,  and  notice  of 
the  allowance  of  such  certificate  shall  be  advertised  in 
the  Dublin  Gazette  in  such  manner  as  may  be  directed 
b;  any  general  order;    but  if  any  objection  to  the 
granting  of  the  certificate  be  made  before  or  at  the  last 
lamination,  then  the  Court  shall  appoint  a  public  sit- 
ting for  the  allowance  of  the  certificate  (whereof  twenty- 
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1869.        one  days  notice  shall  be  given  in  the  Dublin  Gaxetle)^ 


SiMpaoH      ^^^  A^  such  sitting  or  any  adjournment  thereof    tbe 
MiRABiTA.     ^Bsigneesy  or  any  of  the  creditors  of  such  bankrupt,  may- 
be heard  against  the  allowance  of  such  certificate  ;   and 
the  Court,  having  regard  to  the  conformity  of  the  bank- 
rupt to  the  law  of  bankruptcy,  and  to  his  conduct  as  a 
trader  before  as  well  as  after  his  bankruptcy,  and  whe- 
ther the  allowance  of  such  certificate  be  opposed  by  any 
creditor  or  not,  shall  judge  of  any  objection  agains«t 
allowing  such  certificate,  and  either  find  the  bankrupt 
entitled  thereto,  and  allow  the  same,  or  suspend  the 
allowance  thereof  for  any  period  not  exceeding  three 
years." 

Sect.  145.  ''The  certificate  of  conformity  shall, 
subject  to  the  provisions  herein  contained,  discharge  the 
banknipt  from  all  debts  due  by  him  at  the  date  of  the 
filing  of  the  petition  of  bankruptcy,  and  from  all  claims 
and  demands  proveable  under  the  bankruptcy:  Pro* 
vided,  &C.'' 

Sect  148.  ^'Any  bankrupt  who  shall,  after  his  certifi- 
cate shall  have  been  allowed,  be  arrested  or  have  any 
action  brought  against  him  for  any  debt,  claim,  or  demand 
proveable  under  his  bankruptcy,  shall  be  discharged,  &c.  \ 
and  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  it 
shall  be  lawful  for  any  Judge  of  the  Court  wherein 
judgment  has  been  so  obtained,  on  such  bankrupt  pro- 
ducing his  certificate,  to  order  any  officer  who  shall  have 
such  bankrupt  in  custody  by  virtue  of  such^execution  to 
discharge  such  bankrupt,  without  exacting  any  fee,  and 
such  officer  shall  be  hereby  indemnified  for  so  doing.'' 

Garth  and  Sharpe^  shewed  cause. — First.  The  certifi- 
cate of  conformity,  granted  under  stat.  20  &  21  Vict 
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c  60.,  which  is  equivalent  to  an  order  of  discharge  in        1869. 
England,  operates  immediately  upon  its  being  signed.  Simpson 

Secondly.    The  certificate  of  conformity  operates  as     j^,^Ji„j^, 
a  dischai^  from  English  as  well  as  Irish  debts.     In 
Phillips  V.  Allan  (a)  it  was  held  that  the  discharge  of  an 
insolyent  debtor  upon  a  cessio  bonorum  in  Scotland  was 
no  answer  to  an  action  brought  in  England  to  recover 
a  debt  contracted  here.   But  that  case  was  explained  by 
Ferguson  v.  Spencer  (J),  which  decided  that  under  the 
repealed  Irish  Bankrupt  Act,  6  k  7  W.  4.  c.  14.  s.  74., 
the  terms  of  which  are  similar  to  those  of  stat.  20  &  21 
Vict,  c,  60.  s.  267.,  the  right  of  suing  in  an  English 
Court  upon  a  contract  made  by  bankrupts  in  England 
with  a  person  resident  in  England  passes  to  the  assignees 
under  an  Irish  commission  of  bankruptcy.     The  Court 
then  called  upon 

Shaw,  to  support  the  rule. — First.  The  certificate  was 
in  effect  suspended  while  it  was  retained  in  Court,  and 
therefore  the  defendant  was  not  entitled  to  protection 
until  the  month  had  expired.  ICockburn  C.  J.  The 
certificate  of  conformity  bars  the  debt,  and  entitles  the 
bankrupt  to  immediate  protection.  Mellor  J.  Sect.  145 
of  Stat.  20  &  21  Vict.  c.  60.  does  not  say  that  the  certi- 
ficate shall  not  take  efiect  till  the  lapse  of  a  months  or 
until  the  Court  shall  direct.  The  protection  order  is 
given  to  the  debtor  that  he  may  produce  it  to  the  officer 
while  the  certificate  remains  in  the  Court.] 

Secondly.  By  sect.  410,  the  Act  "  shall  not  extend  to 
either  England  or  Scotland^  except  where  the  same  are 
expressly  mentioned."  Sects.  183,  134,  which  protect 
the  bankrupt  from  arrest,  and  entitle  him,  if  arrested, 

(fl)  8  B.  #  C,  477.  (*)  1  M.  4-  G.  987. 

VOL.   X.  6  B.    &   S. 
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1869.       to  be  discharged  by  order  of  a  Judge^  make  no  reference 
S1MP8OV      to  England  or  Scotland;  therefore  a  protection   order 
MiRABiTA.     granted  in  Ireland  does  not  give  protection  in  England. 
[^Cockbum  C.  J.     The  effect   of   bankruptcy  and    the 
certificate  of  conformity  is  ubiquitous,  and  mast   dis- 
charge the  bankrupt  wherever  he  is.]     At  any  rate, 
the  defendant  is  not  privileged  from  arrest  in  respect 
of  the  costs,  as  they  were  not  proveable  under  his  bank- 
ruptcy;   Maughan  v.    Vinesberg  («),  where,  as   in  the 
present  case,  judgment  was  signed  after  the  bankruptcy. 
The  only  distinction  is,  that  there  the  costs  were  of 
a  proceeding  in  England.      [He  also  cited  1  Griffith 
and  Holmes  on  Bankruptcy^  590.]     [  Jfe/for  J.  Sect.  262, 
which  is  to  the  same  effect  as  sect.  182  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  12  &  13  Vict  r.  106., 
enacts  that  no  creditor  who  has  instituted  a  suit  for 
a  demand  prior  to  the  bankruptcy  shall  be  admitted  as 
a  creditor  under  the  bankruptcy  without  relinquishing 
the  suit,  and  that  the  proving  the  debt  is  to  be  deemed 
an  election  to  take  the  benefit  of  the  bankruptcy  '*  pro- 
vided that  such  creditor  shall  not  be  liable  to  the  pay- 
ment to  such  bankrupt  or  insolvent,  or  his  assignees, 
of  the  costs  of  such  suit  so  relinquished.''    This  would 

• 

be  superfluous  if  the  costs  were  not  accessory  to  the 
debt.  Garth. — It  has  always  been  considered  that  the 
costs,  as  accessory  to  the  original  debt,  are  barred  by  the 
certificate;  Shelf ard  on  Bankruptcy  and  Insolvency ,  608-9, 
3rd  ed.,  citing  Willett  v.  Pringle  (J),  Scott  v.  Ambrose  (c). 
He  also  referred  to  Ex  parte  Poucher.  In  re  Cable  {d). 
Mellor  J.  Those  cases  were  not  brought  to  the  notice 
of  the  Court  of  Common  Pleas  in  Maughan  v.  Vines- 

(a)  37  L,  J.  a  P.  210;  L.  R.  3  C.  P.  318. 

(A)  2  N.  R.  190.  (c)  3  M.  #  S,  326. 

{d)  1  G.  4-  J.  385. 
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berg  (a).]  They  were  before  stat.  12  &  13  Vict.  c.  106., 
on  which  Maughan  v.  Vinetberg  was  decided^  and  that 
decision  was  in  accordance  with  Oxlade  v.  The  North 
EaOem  Railway  Company  {b)  as  to  costs  on  a  judgment 
for  the  defendant. 
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CocKBU&M  C.  J.  The  costs  are  merely  accessory  to 
the  debty  and,  the  debt  being  barred  by  the  certificate, 
the  costs  ako  are  barred  by  it  Here  the  arrest  was  in 
Te&pect  of  debt  and  costs,  and  therefore  was  unlawful ; 
and  the  defendant  is  entitled  to  be  discharged  in  respect 
of  both. 

Hbllor  and  Hayes  J  J.  concurred. 

Rule  discharged,  without  costs. 

(«)  37 L,  J.  a  p.  210;  i.  /?.  3  C.  P.  318. 
(&)  15  C,  B.  h\  8.  695. 


Ellis  against  McCobmick. 

1.  The  Bankruptcy  Amendment  Act,  1868,  31  &  32  Vict,  o,  104.  *.  3., 
vhick  enact!  that  "  no  creditor  shall  be  reckoned  in  the  computation 
of  the  requiiiite  majority"  of  creditozs  executing  a  deed  under  The  Bank- 
raptcyAct,  1861.  24  &  25  Vict,  c.  134.  *.  192.,  unless  he  proves  his  debt, 
*'  UKi  in  the  compatation  of  the  requisite  ralue  of  such  creditors,"  the 
smoiQit  due  to  each  creditor,  after  deducting  the  value  of  the  securities 
held  by  him  on  the  debtoi^s  property,  shul  alone  be  reckoned,  is  not 
rftiwpectiTe. 

2-  The  defendant  in  1864  executed  a  deed  of  assignment  of  his  pro- 
perty to  trustees  for  the  benefit  of  his  creditors ;  it  contained  a  clause 
ffflpowering  the  trustees  to  carry  out  contracts  which  he  had  entered 
^to,  hut  not  a  release.  The  deed  was.  executed  by  the  requisite  majority 
o>  creditors  in  value  if  the  debts  Were  reckoned  exclusive  of  secured 
debts,  but  not  if  they  were  included.  In  1867,  the  plaintiff  brought  an 
*«»on  for  a  debt  due  before  the  execution  of  the  deed,  which  was 
j^polsorily  referred,  and,  the  award  being  in  his  favour,  he  si^ed 
judgment  and  issued  a  c&  sa.  On  application  to  set  aside  the  wnt  or 
"^y execution;   Held, 

(1).  That  the  deed  was  void. 

(2).  Per  MeUor  J.,  that  if  Uie  deed  were  not  void  this  Court  would 
not  interfere  to  stay  execution. 

o  2 


Friday^ 
/Vftruary  12th. 

Bankruptcy 
Act,  1861, 
24  #  25  Vict, 
e.  134.  M.  192. 
198. 

Bankruptcy 
Amendment 
Act,  1868, 
31  #  32  Vict, 
e.  104.  8.  3. 
Deed  of  align- 
ment % 

Bequisiie  value 
of  assenting 
creditors. 
Secured 
creditors* 
Invalid  deed. 
Execution. 
Staying  pro- 
ceeaings. 
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1869. 

^^^^         JANUARY  SO,     Mellish  obtained  a  rule  calling  on 
McCoRMioK  ^^®  plaintiff  to  shew  cause  why  the  writ    of  c^apias 

ad  satisfaciendum^  issued  in  this  action  should  not  be  set 
aside,  and  all  proceedings  to  execute  it  stayed^  aniess 
the  plaintiff  obtained  leave  from  the  Court  of  Bankruptcy 
to  execute  it,  upon  the  ground  that  the  defendant  was 
protected  from  execution  by  virtue  of  the  certificate  of 
the  Court  of  Bankruptcy  of  the  registration  of  a  deed 
dated  the  30th  September,  1864. 

The  defendant,  on  the  30th  September,  1864,  executed 
a  deed  of  assignment  of  all  his  property  to  trustees  for 
the  benefit  of  his  creditors,  which  was  registered  on  the 
13th  October ;  and  the  defendant  obtained  a  certificate 
of  registration  on  the  14th.      The  deed  contained  a 
clause  giving  power  to  the  trustees  to  carry   on  the 
works  which   he   had   contracted  to  execute    for   the 
benefit  of  the  creditors  (which  is  not  objectionable; 
see   Bailey  v.   Bowen  (a),    Wigfield  v.  Nicholson  (6))  ; 
and   also  a  clause  that   unless  a  majority  in  number 
representing   at  least  three  fourths  in  value   of  the 
creditors  of  the  defendant,  whose    debts  respectively 
amounted  to  102.  and  upwards,  should  execute  the  deed^ 
or  in  writing  assent  thereto,  within  twenty-eight  days 
from  the  date  thereof,  the  deed,  and   every  clause, 
matter  and  thing  therein  contained,  should  be  void,  and 
of  no  effect.     The  requisite  statutable  majority  in  value 
of  executing  or  assenting  creditors  was  only  obtained 
by  deducting  from   the  amount  due  to  each  secured 
creditor  the  value  of  the  securities  held  by  him  as 
directed  by  stat.  31  &  32  Vict.  c.  104.  s.  3.     The  deed 
did  not  contain  a  release  of  the  defendant   No  dividend 
had  been  paid  under  it. 

(/i)  HB.^S.  734.  (h)  dB.j-S,  261. 
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The  plaintiff,  who  had  not  executed  or  assented  to  the        18G0. 
deed,  comiDenced  the  present  action  on  the  4th  •/ii'y,        elus 
1867,  to  recover  a  debt  due  before  the  execution  of  the    McCoriiick. 
deed,  and  not  entered  in  the  schedule  of  debts.     The 
action  was  referred   compulsorily  under  The  Common 
Law  Procedare  Act,  1854,  17  &  18  Vict,  c.  125.  s.  3., 
and  in  April,  1868,  the  arbitrator  made  his  award  in 
favour  of  the  plaintiff  for  674/.     On  the  1 1th  J/ity  judg- 
ment was  si^ed  for  that  amouut  and  costs,  which  were 
taxed  at  112/.  \9s.,  and  on  the  same  day  a  ca.  sa.  was 
issued  to  the  sheriff  of  the  town  and  county  of  Kingston 
^pom  Hull.     An  application  was  made  to  the  Court  of 
Bankruptcy  to   set  aside   the  writ,  wliich   that  Court 
thought  it  had  not  jurisdiction  to  do;  but  at  the  same 
Vmc  it  did  not  give  leave  to  execute  the  writ.     After- 
wards a  similar  application  was  made  to  Pigott  B.,  at 
Chambers,  on  the  ground  that  the  plaintiff  intended 
to  make  it  available  without  first  obtaining  the  leave  of 
the  Court  of  Bankruptcy.     That  learned  Judge  refused 
to  interfere,  as  the  application  was  made  by  the  defendant 
quia  timet.    The  defendant  was  at  the  time  of  the  appli- 
cation superintending  works  in  the  Hull  Docks,  which 
he  had  contracted  to  execute,  and,  in  answer  to  inquiries 
roade  of  the  sheriff  of    Kingston  vpon   HuU,   it   was 
mtuDated  that  he  would  be  arrested  under  the  ca.  sa. 

The  Bankruptcy  Amendment  Act,  1868,  31  &  32  Vict. 
c- 104.,  which  was  passed  31st  Jnlg,  1868,  sect.  3,  enacts, 
"No  creditor  shall  be  reckoned  in  the  computation  of 
the  requisite  majority  in  number  representing  three 
fourths  in  value  of  the  creditors  of  the  debtor  executing 
such  deed  or  instrument  unless  he  proves  his  debt  by 
affidavit  or  declaration  in  the  manner  and  subject  and 
Wicording  to  the  provisions  to  be  prescribed  by  general 
orfers;  and  in  the  computation  of  the  requisite  value 
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1869,  of  such  creditors^  and  for  all  other  purposes  of  the  deed, 
Ellis  ~  ^^^  amount  due  to  each  creditor,  after  deducting  the 
McCoaMioK.  value  of  the  securities  held  by  him  on  the  debtor's 
property,  shall  alone  be  reckoned ;  and  notwithstanding 
anything  in  The  Bankruptcy  Act,  1861,  the  time  for 
the  production  and  leaving  of  any  such  deed  or  instru- 
ment at  the  office  of  the  chief  registrar  as  therein 
provided  shall  be  twenty-eight  days  from  the  day  of 
the  execution  thereof  by  the  debtor,  or  such  further 
time  as  the  Court  may  allow.'' 

Sect  15.  "  This  Act  shall  commence  and  take  effect 
on  the  11th  day  of  October,  1868,  and  shall  be  construed, 
together  with  so  much  of  The  Bankrupt  Law  Consoli- 
dation Act,  1849,  The  Bankruptcy  Act,  1854,  and 
The  Bankruptcy  Act,  1861,  as  is  in  force,  as  one  Act, 
and  may  be  cited  for  all  purposes  as  The  Bankruptcy 
Amendment  Act,  1868.'' 

Quoin  and  R.  G,  Williams  shewed  cause. — The  deed 
was  not  executed  by  the  statutable  majority  of  creditors, 
for  under  The  Bankruptcy  Act,  1861,  24  &  25  Vict 
c,  134.  8.  192.,  in  estimating  the  requisite  majority  in 
value  of  assenting  creditors,  the  value  of  securities  held  by 
them  is  to  be  taken  into  account,  Whittaker  v.  Lowe,  on 
appeal  (a);  therefore  the  deed  is  void  by  the  express 
proviso  contained  in  it,  as  well  as  under  the  statute.    If 
the  deed  had  contained  a  release  the  defendant,  in  order 
to  avail  himself  of  it,  must  have  pleaded  it,  Rossie  v. 
Bailey  (b),  but,  not  being  executed  by  the  statutable 
majority,  it  would   have  been  no   answer;   and  the 
omission  of  a  release  in  the  deed  cannot  place  him  in  a 
better   position.      Though  the  Court  of   Bankruptcy 
would    not   interfere  on    behalf  of   a    non-assenting 

(a)  ^H.j-  a  109.  (A)  SB.^S.  748. 
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creditor  who  had  allowed  an  invalid  deed  to  be  acted        1869. 


upon  for  some  time.  Ex  parte  Banfield,  in  re  Ellis  {a\        Elus 
the  pIainti£F*8  legal   right  remains,  and  the  certificate    HcCormigk. 
is  no  bar    to   his   execution;    Baker  v.   Painter    (i). 
[He  also  cited  Uderton  v.  Jewell  (c),  Leigh  v.  Pendle- 
bury  {dy]     The  sheriff  is  not  justified  in  discharging 
a  debtor  from  arrest  upon  the  production  of  a  certi- 
ficate where  the  debt  for  which  the  ca.  sa.  issued  is 
not  comprised  in  the  deed ;  Dignam  v.  BaUy  (^).     At 
any  rate  the  sheriff  may  levy  for  the  costs,  for  here  was 
no  discharge  of  the  debt  as  in  Simpson  v.  Mirahita  (J), 
but  only   a  statutable  mode  of  preventing  process  of 
execution  being  available.     The  plaintiff  could  not  have 
proved  under  the  bankruptcy  for  these  costs,  as  stat. 
12  &13  Vict.  c.  106.  s.  181.  applies  to  the  costs  incurred 
in  obtaining  a  judgment  before  bankruptcy.     Further, 
the  present  application  was  not  made  within  a  reasonable 
time. 

H\  H.  Harrison,  in  support  of  the  rule. — Though  the 
<Jeed  was  not  executed  by  the  majority  of  creditors  in 
value  required  by  stat.  24  &  25  Vict.  c.  134.  s.  192., 
Btat  31  &  32  Vict.  c.  104.,  which  by  sect.  15.  is  to  be 
construed  as  one  Act  with  stat.  24  &  25  A^ic/.  c.  134.,  has 
declared  by  sect.  3  that  the  debts  after  deducting  the  value 
of  the  securities  shall  alone  be  reckoned,  and  that  enact- 
meot  is  not  limited  to  deeds  executed  subsequently  to 
the  Act.  It  adopts  the  rule  which  always  prevailed  in 
bankruptcy,  though  the  Courts  yielded  to  the  language 
of  stat.  24  &  25  Vict.  c.  134.  5.  192.  in  opposition  to  it. 

(a)  35  i.  J.  Bank,  12;  Jj.  R.  1  Chanc.  App,  154, 
{b)  L.  R.  2  C.  P.  492.  {c)  14  C.  B,  N.  S.  665. 

(rf)  15  a  B.  N,  S.  815.  {e)  8  B.  #  8.  744. 

if)  See  the  preceding  case. 
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1869.        Stat.  81  &  82  Vict  c.  104.  s.  3.,  when  construed  rctrospec- 
Ellis        tivdy^  does  not  alter  any  legal  right;  and  it  is  reasonable 
McCoRMicK.    to  S\^^  it  a  retrospective  operation  for  the  purpose  of 
affording  protection  to  the  defendant  under  this   deed, 
the  trusts  of  which  have  been  carried  out  for    sererai 
years.     This  is  a  proper  subject  to  be  taken  into  con- 
sideration by  the  Court  of  Bankruptcy  when  an   appli- 
cation is  made  to  it  for  leave  to  issue  execution  or 
execute  the  writ.     [Hannen  J.     The  question  is  as  to 
the  intention  of  the  Legislature ;  what  is  the  object  of 
the  clause  in  sect  15  postponing  the  operation  of  the 
Act  ?J     That  has  reference  only  to  those  matters  which 
are  to  be  prospective,  e.g.,  the  new  conditions   which 
by  sect.  1  are  to  be  observed  in  order  to  make  deeds 
between  a  debtor  and  his  creditors  binding  on  all  bis 
creditors.    The  words  ''such  deed  or  instrument''  in 
sect.  3  mean  a  deed  or  instrument  as  described  in  The 
Bankruptcy  Act,   1861.     Sect  5  also  applies  to  past 
deeds.    Sect.  7,  which  is  clearly  retrospective,  shews  the 
policy  of  the  Act.     [He  also  referred  to  sect.  11.] 

Secondly,  the  Court  will  at  least  stay  the  execution  of 
the  writ,  as  the  Court  of  Bankruptcy  if  applied  to  would 
not  give  leave  to  issue  execution ;  In  re  Thatcher,  ex 
parte  Thatcher  (a).     [Mellor  J.     Is  there  any  instance 
in  which  the  Court  has  interfered  on  the  application  ot 
a  defendant  quia  timet?]     Not  under  this  Act;  but 
unless  the  Court  protects  the  defendant  from  arrest  stat 
24  &  25  Vict.  c.  134.  will  not  give  him  any  protection. 
^Mellor  J.     Sect  198  only  says  that  after  notice  of  the 
filing  and  registration  of  the  deed  no  process  shall  be 
aoailable  without  leave  of  the  Court    Quairu — The  plain- 
tiff is  willing  to  waive  this  point]     Further,  there  has 
been  an  acquiescence  of  the  plaintiff  in  the  deed,  and 

(a)  36  L.  J.  Bank.  14 ;  L.  R,  2  Chanc.  App,  93. 
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he  has  taken  the  chance  of  getting  a  benefit  under  it^        18G9. 
and  therefore  ought  not  now  to  be  allowed  to  say  that        Emg 
it  is  a  nullity.     The  present  proceeding  to  enforce  the  mcCobmick. 
jadgment  is  like  abandoning  a  fieri  facias  issued  on  a 
judgment  and  taking  out  a  ca.  sa.^  which  the  plaintiff 
vi  not  allowed  to  da 

Mellor  J.    This  rule,  must  be  discharged.    If  the 

point  which  occurred  to  us  late  in  the  discussion  had 

been  insisted  on  by  the  counsel  for  the  plaintiff^  I  should 

have  been  of  opinion  that' we  ought  not  to  interfere^  for 

it  may  be  that  the  plaintiff  will  never  get   the  writ 

executed^   and   therefore  our  decision  on  the  question 

which  has.  been  argued  is  not  to  be  taken  as  a  precedent 

{or  applying  to  set  aside  a  writ  for  arresting  a  defendant 

quia  timet  (a). 

The  question  whether  the  deed  is  valid  is  one  of 
considerable  importance^  and  as  it  depends  purely  on 
the  construction  of  stat  31  &  32  Vict  c.  104  s.  3.,  we 
ought  not  to  refuse  to  give  our  opinion  on  it  I  am 
of  opinion  that  sect.  8  is  not  retrospective.  Sect  11 
indeed  is  so,  for  it  has  express  words  to  make  it  apply 
to  matters  under  the  recited  Act,  24  &  25  VicL 
c.  134r.,  and  the  amending  Act  But  the  Ist,  3rd, 
Sth  and  7th  sections  bear  the  construction  that  it 
was  not  intended  that  they  should  operate  retrospec- 
tively. Clear  words  are  required  to  make  an  enact- 
ment which  is  prim&  facie  prospective  operate  retro- 
spectively; and  I  cannot  find  in  sect.  3  words  indicating 
>xich  an  intention.  Sect  1  requires  certain  additional 
conditions  to  be  observed  on  the  part  of  the  debtor,  and 
though  the  words  are  general,  it  can  only  be  intended 

(a)  See  Harding  t.  Inskip,  38  L,  J,  Estch,  81 ;  X.  i7.  4  Exch.  80. 
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1869.       to  apply  to  future  deeds.     Sect.  S  mentions  ^  such 
Ellis        ^^^  or  instrument,"  that  is,  a  deed  for  which  provisioii 
McCoRMicK.    ^^  made  by  the  Act,  which  is  a  future  deed;  and^    as  I 
read  it,  prescribes  that  as  thereafter  the  creditor   is  to 
verify  the  debt  for  which  he  proves  by  affidavit    or 
declaration,  so  thereafter,  in  computing  the  requisite 
value  of   creditors,  the  value  of   securities  is  to    be 
deducted.     Sect  5  uses  the  same  words  w^ich    IMEr. 
Harrison  relies  on  in  sect  3,  **  any  creditor  of  a  debtor 
executing  any  such  deed''  not  **  who  has  executed  anj- 
such  deed.''  The  language  bears  a  contrary  interpretation 
to  that  required  by  the  language  in  sect.  11.     Mr. 
Harrison  is  obliged  to  contend  that  this  mode  of  com- 
putation must  be  adopted  in  every  deed  which  existed 
before  and  after  the  statute.    But  to  hold  that  would 
have  the  effect  of  setting  up  a  deed  which,  previously 
to  the  passing  of  the  statute,  was  bad.    Moreover,  by 
sect.  15,  the  statute  which  was  passed  on  the  3 1st  July 
is  not  to  take  effect  until  the   11th  October^  and  its 
operation  would  not  be  postponed  if  the  contention  of 
Mr.  Harrison  prevailed. 

Hannen  J.  It  is  a  well  settled  maxim  of  construction 
that  new  legislation  applies  to  future  and  not  to  past 
transactions,  unless  a  contrary  intention  very  clearly 
appears.  Mr.  Harrison  properly  says  that  some  of  the 
sections  in  stat  31  &32  yict  c.  104.  are  prospective  and 
others  retrospective ;  and  he  urges  that  sect.  3,  though  it 
may  be  either,  is  from  the  reason  of  the  thing  retrospec- 
tive, as  the  effect  is  to  make  deeds  good  which  would 
not  otherwise  be  so.  But  this  would  cause  so  great  a 
change  in  the  rights  of  parties  as  they  existed  under 
the  old  law  as,  if  intended,  would  not  have  been  left 
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to  conjecture.     There  ia  also  an  argument  against  the        iggg. 
construction  he  contends  for,  that  it  would  make  some         ^j^^|^^^ 
deeds  invalid  which  before  were  valid,  and  this  would    ^„  '•    ^ 
introduce  great  confusion  in  the  rights  of  parties  as 
they  were  supposed  to  exist.     Therefore  this  is  not  a 
case  in  which  the  Legislature  intended  to  enact  retro- 
spectively. 

Rule  discharged. 


The  Queen  against  Russell.  Saturdatf, 

January  23ra. 

By  Stat  \W.^  M.  c.  21.  ».  6.,  if  a  derk  of  the  peace  misdemean 
binuelf  in  the  execution  of  his  office,  and  a  complaint  and  charge  in    ^  ^'  ^  ^' 
^ting  be  exhibited  against  him  to  the  Quarter  Sessions,  they  may   %;*'/% 
"  upon  eiamination   and  due  proof  thereof,  openly  in   their  Quarter    CferAr  of  the 
Sessions  discharge  him  from  his  office/'    Quo  warranto.    Plea.  That  a  p^of^e. 
cotBifiaini  and  charges  in  writine  of  haring  misdemeaned  himself  in  the  Misdefneanour 
execution  of  his  office  were  dmy  exhibited  asainst  the  relator  to  the  in  office. 
Quarter  Sessions ;  that  upon  examination  and  due  proof  of  the  complaint  Discharge  by 
and  chames,  an  order  was,  pursuant  to  the  statute,  duly  made  by  the   Quarter  Sm- 
Qnarter  Soeions,  and  entered  of  record.    The  plea  set  out  the  order  sions, 
which  stated  the  complaint  and  charges,  Tiz.,  that  the  Quarter  Sessions  Beview  of 
bad  ordered  a  sum  of  money  to  be  paid  to  the  county  solicitor  for  costs  decision  m 
incrarcd  by  them  in  a,  litigation  with  the  relator  and  that  he  had  unhiw-  ewperior  Court, 
fnDy  and  contumaciously  refused  to  record  it,  &c. ;   and  that  upon   Q^o  warranto, 
examination  of  the  complaint  and  charges  &c.  the  Quarter  Sessions  Pleadinge. 
ad^ndged  them  proved,   and  that  the  relator  had  been  guilty  of  the  Special  verdict, 
mudemeanours  in  tiie  execution  of  his  office,  and  they  therefore  openly 
in  Conrt  discharged  him  from  his  office.    Averments.    That  thereupon 
the  office  became  vacant,  and  that  the  defendant  was  appointed  to  it. 
Beplieation.  That  there  was  not  before  the  Quarter  Sessions  such  or  any 
proiof  or  evidence  of  the  complaint  and  charges  in  writing  pursuant  to 
the  statute.    A  special  verdict  found  the  facts,  and  concluded  with  the 
common  form  of  question  whether  there  was  before  the  Quarter  Sessions 
"such  proof  or  evidence  of  the  complaint  and   charges  in  writing" 
girroant  to  the  statute  as  the  defendant  **  hath  in  his  plea  alleged,"  See, 

1.  That  the  complaint  and  charges  against  the  relator  amounted  to  a 
charge  of  misdemeanour  in  the  execution  of  his  office  within  the  statute. 

2.  That,  as  the  Quarter  Sessions  had  jurisdiction  to  enquire  into  and 
decide  upon  the  complaint  and  charges,  and  the  essentials  of  justice 
were  observed,  and  there  was  a  record  of  the  Quarter  Sessions  that  the 
TeUtor  had  been  discharged  from  the  office  and  the  defendant  appointed 
to  it,  this  Court  could  not  review  their  decision. 

3-  Per  Cockbum  C.  J.  Even  if  the  essentials  of  justice  were  not 
o\>8erred,  quo  warranto  was  not  the  appropriate  remedy ;  and  qwtre, 
whether  there  was  any  remedy?  but  if  tnere  were  it  was  by  certiorari. 

5.  Smhle.  In  quo  warranto  the  defendant  cannot  plead  and  demur  to 
^M  information. 
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1869.        INFORMATION  in  the  nature  of  a  quo  warranto  on 
Th  Qbebh  *^®  relation  of  H.  A.  Wildes  against  the  defendant, 

V.  for  using  and  exercising  the  office  of  clerk  of  tlie  peace 

K1U88ELL. 

for  the  county  of  Kent. 

Plea.  That  before  and  at  the  time  of  the  making  of  the 
order  after  mentioned  H.  -A*  Wildes  had  been  tbe  clerk 
of  the  peace  for  the  county,  and  that  on  the  4tli  April, 
1865,   a  certain   complaint  and   charges  in  writings  of 
having  misdemeaned  himself  in  the  execution  of  his  office, 
to  wit,  the  complaint  and  charges  in  writing  in  the  order 
particularly  mentioned  and  referred  to,  were  pursuant 
to  the  statute  in  that  behalf  duly  exhibited  against  him, 
of  which  he  then  had  due  notice,  by  h.  D.  Wigan,  to 
the  justices  of  the  peace  for  the  county  duly  assembled 
in   General    Quarter    Sessions,   which   Court   was    hy 
successive  adjournments  continued  to,  and  holden  on, 
the  23rd  May,  and  that  on  that  day,  by  the  consideration 
and  judgment  of  the  justices  in  that  Court  assembled^ 
upon  examination  and  due  proof  of  the  complaint  and 
charges,   and  in   the    presence  and   bearing  of  H.  A. 
Wildes^  and  upon  hearing  what  was  alleged  and  insisted 
upon  by  him  and  on  his  behalf,  a  certain  order  was, 
pursuant  to  the  statute  in  that  behalf,  duly  made  by 
the   last   mentioned   Court   of  Quarter   Sessions,   and 
entered  of  record,  &c.      [The  plea  then  set  out  the 
order,  which  stated  that  L.  D,  Wigan,  treasurer  of  the 
county,   exhibited  before  the  justices   in   their  Court 
of  Quarter  Sessions,    in  the  presence  and  hearing  of 
//.  A,   Wildes^   a   complaint   and   charges   in  writing 
against  him,   alleging  that  on  the  10th  January  the 
annual  General  Session  of  the  Peace  for  the  county  was 
duly  holden;  that  he,  then  being  derk  of  the  peace,  was 
present  at  that  Court  in  execution  of  his  office ;  that 
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tbe  justices  then  duly  and  lawfully  and  in  open  Court,        1869. 
tnd  in  the  ordinary  course  of  the  business   of  that    The  Qubkw 
Court,  ordered   that  the  sum  of  169/.  16#.  6d.,  then  due 
and  payable  out    of  the  rates  of  the  county   to  one 
F.   Scudamore    for  professional   seryices   rendered    as 
an  attorney  at  law  and  solicitor,  and  money  paid  on 
account  of  the  general  business  of  the  county,  should  be 
paid  to  him  by  L,  D.  Wigan^  as  treasurer,  all  which 
premises  H.  A.  Wildes  then  well  knew ;  that  it  then  and 
there  became  and  was  his  duty  as  clerk  of  the  peace  in 
the  execution  of  his  office  to  enter  and  record  that  order 
on  the  minutes  and  proceedings  of  the  Court  within  a 
reasonable  time  after  the  making  of  it;    that  H»  A. 
WSdes,  on  the  last  mentioned  day,  and  from  the  last  men- 
tioned day  continuously  down  to  the  time  of  exhibiting 
the  complaint  and  charges,  unlawfully,  wilfully,  wrong- 
fully, maliciously  and  contumaciously,  and  in  breach  of 
the  duties  of  his  office  of  clerk  of  the  peace,  and  without 
reasonable  excuse  or  just  or  lawful  cause,  and  actuated 
by  improper  motives,  refused  and  continued  to  refuse 
to  enter  and  record  the  order  of  the  Court  for  the  pay- 
ment of  the  sum  of  169/.  165.  6d.  to  F.  Scudamore,  ou 
the  minutes  and  proceedings  of  the  Court  of  Annual 
General  Session  of  the  Peace,  although  a  reasonable 
time  for  the  making  of  such  entry  and  record  had  long 
since  elapsed,  and  so  had  misdemeaned  himself  in  the 
execution  of  his  office,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.     The  order  then  stated 
a  second  refusal  by  H.  A.  Wildes  to  record  the  order  for 
payment  at  an  adjourned  Sessions  held  on  the  13th  March, 
1865.  And  also  that  it  became  and  was  the  duty  of  H.  A. 
Wilitt  as  clerk  of  the  peace  in  the  execution  of  the 
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1869.        duties  of  his  office,  after  the  justices  had  verbally  ordered 
The  QiJKBN     *he  payment  to  be  made  by  the  treasurer  to  F.  Scuda- 
RussiLL.      ^^^^  ^^  *'^®  ^^°*  ^f  \QQl  I65.  6rf.,  to  draw  up  on  paper, 
and  sign  and  cause  to  be  delivered  to  the   treasurer 
within  a  reasonable  time  in  that  behalf,  a  formal  order 
or  certificate  ordering  and  authorising  him  to  pay  the 
sum  to  F.  Scttdamore,     Averment  of  a  request   by  the 
treasurer  to  H.  A,  Wildes  as  clerk  of  the  peace,  to 
deliver  to  him  the  formal  order  or  certificate.     Yet  that 
H.  A.  Wildes^  well  knowing  the  premises,  but  in  breach 
of  his  duty  as  clerk  of  the  peace  in  the  execution  of  his 
office  unlawfully,  wilfully,  wrongfully,  maliciously  and 
contumaciously,  without  any  reasonable  cause,  or  just 
or  lawful  excuse,  and  actuated  by  improper  motives,  had 
neglected  and  refused  to  draw  up  on  paper,  and  sign 
and  cause  to  be  delivered  to  the  treasurer  any  order 
or  certificate  authorizing  and  ordering  him  to  pay  the 
sum  to  /*.  Scudamore^  and  so  had  misdemeaned  himself 
in  the  execution  of  his  office,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.    And  also 
that  it  was  the  duty  of  H.  A.  Wildes,  in  the  executioQ 
of  his  office  of  clerk  of  the  peace  to  enter  and  record 
and  draw  up  on  paper,  and  cause  to  be  delivered  to  the 
treasurer  for  the  county  all  orders  lawfully  made  by  the 
justices  at  the  Greneral  Session  of  the  Peace  for  the 
county  on  the  treasurer  for  payment  of  moneys  out  of  the 
rates  of  the  county ;  and  that  the  justices  in  their  annual 
General  Session  on  the  10th  January^  1865,  duly  and 
lawfully  made  an  order  on  the  treasurer  for  payment  to 
F.  Scudamore  of  the  sum  of  169/.  16#.  6d.  out  of  the 
rates  of  the  county ;  all  which  H.  A.  Wildes  then  well 
knew ;  but  that  he  in  breach  of  his  duty  of  clerk  of  the 
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peace  unlawfully,  wilfully,  wrongfully,  maliciously  and        1869. 
contumaciously,  and  actuated  by  improper  motives,  with-     xhe  Quebn 
out  any  just  cause  or  excuse  refused  to  perform  bis  duty      Ruiii.i^ 
and  to  enter  and  record  the  order  of  the  justices  or  to  draw 
up  on  paper  and  cause  to  be  delivered  to  the  treasurer 
the  order,   axid  so  had  misdemeaned  himself  in  the 
execution  of   his  office,   contrary  to  the  form  of  the 
statute.    Aikd  after  the  exhibiting  of  the  complaint  and 
diai^es  in  ^rriting  the  justices  for  the  county  in  their 
Court  of  General  Quarter  Sessions  of  the  Peace  ordered 
and  directed  the  complaint  and  charges  to  be  delivered, 
and  the  same  were  then  delivered,  into  the  hands  of 
H.  A.    Wildes,    And  it  was  further  ordered  bv  the 
Court  in  his  presence  and  hearing  that  time  should  be 
given  to  him  to  prepare  and  make  his  defence  to  the 
complaint  and  chaises,  and  that  a  day  should  subse- 
quently be  fixed  for  hearing  and  adjudicating  upon 
them.  The  order  then  stated  the  proceedings  in  Quarter 
Sessions,  by  which  the  23rd  May  was  fixed  for  that 
purpose,  of  which  H.  A.  Wildes  had  due  notice ;   and 
that  the  Court  was  duly  continued  to  and  holden  by 
adjournment  on  the  23rd  May.    And  on  that  day,  upon 
due  examination   of   the   complaint    and   charges    in 
writing  openly  in  Court,  and  of  the  several  matters  and 
charges  alleged  and  charged  against  H.  A.  Wildes  as 
derk  of  the  peace,  and  upon  full  hearing  and  examina* 
tion  of  witnesses  and  other  due  proofs  touching  the 
complaint  and  the  several  charges  against  J7.  A.  Wildes 
in  the  complaint  and   charges   in  writing   contained, 
openly  in  the  Court  of  General  Quarter  Sessions,  in 
the  presence  and  hearing  of  H.  A.  Wildes^  and  of  his 
counsel  who  attended  in  the  Court  on  his  behalf  and 
made  a  defence  for  him,  and  upon  hearing  what  was 
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18C9.        alleged   and  insisted  upoD  by  H,  A.  Wildes   and   his 
The  QuBBN    counsel  in  his  defence^  the  justices  in  their   Court  of 
Russell.      Quarter  Sessions  adjudged  and  found  that  the  complaint 
and  charges  in  writing,  and  all  and  every  the  allega- 
tions and  averments^  matters  and  things  in  the  same 
contained  had  been  duly  proved  before  them,  and  were 
true,  and  that  H.  A,  Wildes  had  been  duly  proved  to 
be  and  was  guilty  of  the  several    misdemeanours   in 
the  execution  of  his  office  of  clerk   of  the  peace   in 
the  complaint  and  charges  in   writing   alleged  ;     and 
the  last  mentioned  justices  did  then  therefore  openly 
in  the  Court  of  Quarter  Sessions,  on  account   of  the 
said  misdemeanours  and  of  each  of  them  so  proved, 
discharge   //.   A,    Wildes  from    his  office  of  clerk  of 
the  peace  for  the   county,  pursuant  to  the  statute.] 
Averments.     That    H.    A,  Wildes  was   thereupon,   by 
virtue  and  in  pursuance  of  the  order,  and  pursuant  to 
the  statute,  discharged  and  amoved  from  his  office,  and 
that  the  office  became  and  was  void  and  vacant,  and 
that,  the  office  being  so  void  and  vacant,  on  the  6th  June^ 
1865,  Viscount  Sydney^  then  being  the  custos  rotulonim 
of  the  county,  to  whom  it  then  of  right  belonged  to 
nominate,  elect,  and  appoint  the  clerk  of  the  peace  for 
the  county,  pursuant  to  the  statute  in  that  behalf,  did 
by  a  deed  poll  sealed  with  his  seal  (profert  thereof), 
duly  nominate,  elect  and  appoint  the  defendant  to  be 
the  clerk  of  the  peace  for  the  county,  &c. 

Replication.  That  there  was  not  before  or  at  the 
Court  of  General  Quarter  Sessions  holden  on  the  23rd 
Matfy  1865,  such  or  any  proof  or  evidence  of  the  com- 
plaint and  charges  in  writing  pursuant  to  the  statute. 

Issue. 

On  the  trial,  before  Cockhurn  C.  J.,  at  the  Sittings  in 
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Middleux  after  Hilary  Term,  1868,  it  was  agreed  that        1869. 
tlie  facts  should  be  stated  in  a  special  verdict.  Xhe  Quesh 

The  special  verdict  found  that,  with  the  sanction  of  romkll. 
the  Court,  it  had  been  agreed  by  the  Queen^s  Coroner 
with  the  consent  of  H.  A.  Wildes  on  behalf  of  the 
Crown  with  the  defendant,  in  order  to  obviate  the 
necesBitj  of  amending  the  replication,  that  no  other 
objection  should  be  raised  on  the  information  on 
behalf  of  the  Crown,  except  that  specified  in  the  rule 
msi,  which  was  to  the  effect  that  there  was  no  evidence 
before  the  justices  who  made  the  order  for  the  discharge 
or  dismissal  of  H.  A.  JFildes,  that  he  had  absolutely  and 
contumaciously  refused,  as  allied  in  the  complaint  and 
diarges. 

The  special  verdict  further  found  that  at  the  Quarter 
Sessions  held  on  the  23rd  May,  1865,  before  the  justices 
for  the  county,  then  and  there  duly  assembled  on  the 
hearing  and  examination  of  the  complaint  and  charges 
in  writing  against  H,  A.  Wildes,  then  present,  there  were 
given  in  evidence  by  L.  D.  Wigan,  the  prosecutor  of 
the  complaint  and  charges,  and  in  support  of  the  same^ 
the  following,  among  other  documents. 

A  report  made  by  a  committee  of  justices  appointed 
by  the  Quarter  Sessions,  called  the  Finance  Committee, 
and  presented  to  the  Quarter  Sessions  on  the  12th 
January,  1864,  on  the  subject  of  the  duties  which 
ahonld  be  performed  by  the  county  solicitor  as  dis- 
tinguished from  those  of-  the  clerk  of  the  peace.  An 
order  of  Quarter  Sessions  made  on  the  same  day,  in 
pursuance  of  the  recommendation  in  that  Report,  ''  that 
the  clerk  of  the  peace  perform  those  duties  only  which 
legally  appertain  to  his  office.  That  Mr.  Scudamore 
be  instructed    from  time  to    time  to    perform  such 
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1869.        other  business  as  the  Court  may  require,  and   that  the 
The  Quxxff    clerk  of  the  peace  hand  over  to  Mr.  Scudamore  all 
RuBSELL.      P^^pers  in  his  possession  relating  to  professional  business 
which  he  has  performed  for  the  county." 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  12th  ApriU  1864, 
on  the  question  of  the  clerk  of  the  peace's  salary,  asking 
the  Court  for  power  to  take  such  proceedings  as  cir- 
cumstances might  require,  in  reference  to  transport 
fees  received  by  the  clerk  of  the  peace.  An  order  of 
Quarter  Sessions  made  on  the  same  day  giving  that 
power. 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  23rd  June,  1864, 
recommending  the  Court  to  demand  immediate  repsy- 
ment  of  the  amount  of  those  fees  *'  improperly  received 
by  the  clerk  of  the  peace,  and  in  default  of  such  repay- 
ment to  order  that  the  accruing  salary  of  the  clerk  of 
the  peace  be  retained  till  the  debt  be  discharged,  and 
also  that  any  claim  which  he  may  have  upon  the  county 
for  business  not  included   in  the  salary  be  applied  in 
liquidation  of  the  said  sum  until  it  be  wholly  paid  back 
to  the  county.'*     A  statement  read  by  H.  A.  IVildes  to 
the  Quarter  Sessions  on  the  same  day.    An  order  of 
Quarter  Sessions  made  on  the  same  day  after  hearing 
the  report  and  statement,  '*  That  this  subject  and  the 
statement  of  the  clerk  of  the  peace  thereon  be  referred 
to  the  Finance  Committee  for  their  further  considera- 
tion." 

A  report  made  by  the 'Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on  the  25th  July,  1864, 
expressing  their  strong  conviction  of  the  propriety  of 
the  course  they  had  recommended  the  Court  to  adopt 
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Sessions  on  the  same  day.     Au  order  of  the  Quarter    The  Qoebh 
Sessions,   made  on    the    same   day,   "that    so   much      Russell, 
of  the  report   of   the  Finance   CJommittee    presented 
to  the  last  annual  Creneral  Session  as  relates  to  the 
question  of  transport  fees  and  the  statements  of  the 
clerk  of  the  peace  then  made  to  the  Court  in  reply 
thereto,  also  the   report    thereon    submitted   to    this 
Sessions,  and    any  observations   which    the   clerk   of 
the  peace  may  make  thereon  or  in  reply  thereto,  be 
printed  and  sent  to  the  acting  justices  of  the  county, 
and  that  the  subject  thereof  be  taken  into  consideration 
at  the  next  adjournment  of  this  Court/' 

A  report  made  by  the  Finance  Committee,  and  pre- 
sented to  the  Quarter  Sessions  on   the  25th   October, 
1864,  recommending  the  Court  not  to  make  any  order 
for  payment  to  the  clerk  of  the  peace  of  his  quarter  s 
salary,  and  certain  other  sums  due  to  him  for  business 
done,  but  to  give  him  notice  that  they  had  set  off  a 
sum  wLich  they  were  advised  he  had  wrongfully  obtained 
from  the  treasurer  in  respect  of  transport  fees,  and  that 
if  he  still  maintained  his  right  to  those  fees  in  addition 
to  his  salary,  they  were  willing  to  try  the  question  in  the 
most  convenient  way'that  could  be  devised.     An  order 
of  the  Quarter  Sessions  made  on  the  same  day,  in  con- 
formity with  the  recommendation  in  that  report. 

A  rule  of  this  Court,  in  Michaelmas  Term,  November 
10th,  calling  on  the  justices  of  Kent  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  make  and  issue  an  order  or  authority  to  the 
treasurer  of  the  county,  directing  him  to  pay  to  U.  A, 
f^HdeSj  the  clerk  of  the  peace  of  the  county,  the  sums 
of  money  therein  mentioned. 

H  2 
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1860.  ^  report  made  by  F.  Scudamare  to  the    Quarter 

The  QuKBii     Sesaions  on  the  10th  January,  1865,  stating  the  decision 
Russell      ^^  *^^®  Court  in  the  preceding  Mich.  Term,  November  24, 
that  the  transport  fees  were  included  in  the   salary  of 
the  clerk  of  the  peaoe^  but  that  he  was  entitled  to  have 
credit  for  so  much  as  had  been  received  by  the  county 
from  the  Treasury ;  whereupon  the  rule  was  diacfaarged. 
A  report  made    by  the  Finance  Committee    to   the 
Quarter  Sessions  on  the  same  day,  presenting  the  bills 
of  the  clerk  of  the  peace  and  the  county  solicitor,  &a, 
which  they  had  examined  and  signed,  and  recommending 
the  Court  to  order  them  to  be  paid. 
A  receipt  for  the  balance  signed  by  H.  A.  Wildes. 
The  following  bill  of  charges  of  F.  Seudamore  ; 
*'  The  Justices  of  Kent  to  F.  Scudamare. 
''  Professional  services  rendered,  and  money    £.     s,     d, 
paid  on  account  of  the  general  business 
of  the  county,  from  the  23rd  November, 
1863,  to  the  2nd  December,  1864,  the  par- 
ticulars  of  which  have  been  delivered  to 
the  Finance  Committee,  and  approved  by 
them."  169  16    6 

Which  document  or  bill  was  marked  on  the  back  with 
the  initials  of  two  justices,  members  of  the  Finance 
Committee,  and  with  the  words  *'  Seen  and  allowed''  in 
the  handwriting  of  the  clerk  of  H.  A.  Wildes,  and  with 
the  signatures  of  three  justices  of  the  peace,  who  were 
present  at  the  Court  of  Annual  General  Session  of  the 
Peace,  held  on  the  10th  January,  1865. 

Also  the  following  letters : 
//.  A.  Wildes  to  the  Earl  of  Ramney,  Chairman  of  the 
Quarter  Sessions. 

'*  Maidstone,  January  24th,  1865. 
'*  My  Lord. — Amongst  the  miscellaneous  bills  recom- 
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mended  for  payment  in  the  report  of  the  Finance  Com-        1869. 
mittee  to  the  last  Court  of  General  Sessions  is  a  bill    The  Qvuii 
of  Mr.  Scudamore  for  169/.  1&.  6rf.     That  bill  was  not       Rumixl. 
presented  to  the  Court  in  the  usual  manner  for  the 
approval  of  the  Court,  but  I  find  only  a  short  note  of 
the  purport  of  the  bill  signed  by  Mr.  Scudamore^  and 
mentioning  that  the  particulars  had  been  delivered  to 
the  Finance  Committed  and  approved  by  them.     With 
reference  to  what  has  appeared  in  previous  reports  of 
the  Finance  Committee  and  the  discussions  which  have 
occurred^  I  must  necessarily  infer  that  a  considerable 
portion  of  the  amount  of  this  bill  has  arisen  by  measures 
^opted  by  the  Finance  Committee  without  any  legal 
authority,  and  in  opposition  to  the  letter  and  spirit  of 
the  Act  of  Parliament,  by  which  the  charges  upon  the 
county  rate  are  regulated  and  restricted.     I  have,  there- 
fore, considered  it  my  duty  not  to  enter  in  the  proceed- 
ings of  the  Court  an  order  for  the  payment  of  this  bill, 
but  to  report  to  the  next  Court  of  General  Sessions  on 

the  subject. 

"  I  am.  Sec., 

"ff.  A.  Wildes.'' 
F.  Scudamore  to  H.  A.  Wildes. 

^*  Maidstone,  26th  January y  1865. 
"Dear  Sir. — Lord  Romtivy  has  handed  me  your  letter 
of  the  24th  instant,  and,  in  reply,  I  beg  to  state  that 
my  bill,  '  or  short  note,*  as  you  call  it,  having  been 
specially  brought  under  the  notice  of  the  Court,  and 
signed  by  three  justices  present  in  the  usual  way  the 
order  for  payment  was  regularly  made,  and  I  am  directed 
by  his  Lordship  to  require  that  it  may  be  recorded. 

"  I  am,  &c., 

"  F.  Scudamore." 
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1869.  H.  A.  mide$  to  F.  Scudamore. 

The  Quira  **  Maidstane,  28th  January ^  1865. 

RuMSLL.  "  ^^^^  Sir. — For  the  reasons  stated  in  my  letter  to 
the  Earl  of  Romney  of  the  24th  inst.,  I  consider  I  should 
be  acting  contrary  to  my  duty  in  recording  the  order 
alluded  to^  and  must  therefore  decline  to  dp  so,  but  to 
report  to  the  Court  on  the  subject. 

^*  And  am,  &c., 

''H.A.  fFildeM.'' 

A  report  or  statement  read  by  H.  A.  fVtldes  to  the 
Quarter  Sessions  on  the  13th  March,  1865,  to  which 
day  the  Court  of  Annual  Greneral  Session  of  the  peace, 
held  on  the  lOth  January,  1865,  had  been  adjourned, 
which  contained  the  following  passages. 

''  I  b^  now  to  state  to  the  Court  fiilly  and  explicit)/ 
the  grounds  upon  which  I  consider  the  Court  has  no 
power  to  make  the  order  in  question,  and  that  I  should 
have  been  acting  contrary  to  my  duty  if  I  treated  that 
as  a  valid  order,  and  had  given  my  certificate  to  the 
county  treasurer  as  his  sanction  for  the  payment  of  the 
amount  as  a  legal  charge  against  the  county  rate.     In 
the  first  place  I  have  to  observe  that  this  is  the  first 
instance  in  which  this  Court  has  been  called  upon  to 
pay  any  sum  of  money  without  a  regular  bill  or  account 
having  been  produced  and  laid  before  the  Court.     I 
apprehend  it  is  dear  that  every  person  liable  to  the 
payment  of  the  county  rates  has  a  right  to  investigate 
the  treasurer's  accounts,  to  inspect  all  the  orders  of  the 
Court,  and  to  examine  all  bills  and  accounts  with  the 
payment  of  which  the  county  rates  are  charged,  and  to 
appeal  against  any  order  of  this  Court,  or  any  item  of 
payment  in  the  treasurer's  accounts,  on  the  ground  of 
any   illegality.     The  practice   has  hitherto  invariably 
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been  for  the  clerk  of  the  peace  to  have  the  custody  of       1869. 
all  bills  and  accounts  ordered  to  be  paid,  and  for  him    xhe  Qosex 
to  snpply  the  treasurer  with  certificates  of  those  orders      husbbll. 
as  his  authority  for  the  payment.     Were  this  practice 
to  be  disoontinuedy   and  the   bills  and  accounts  not 
produced   to  the  Court,  but  retained  by   any  of  the 
justices  in  their  own  possession,  the  ratepayers  would 
be  precluded  irom  having  the  usual  and  proper  means 
of  access  to  these  bills  and  accounts. 

"  With  reference  however  to  this  subject,  another  ques- 
tion arises  of  very  great  importance  as  affecting  the 
legality  of  the    proceedings  of  this  Court    and    the 
interest  of  the  inhabitants  of  the  county  liable  to  the 
payment  of  the  county  rates.   I  beg  to  call  the  attention 
of  the  Court,  as  I  have  recently  done  on  two  previous 
occasions,  to  the  Act  of  Parliament,  by  which  the  Courts 
of  General  and  Quarter  Sessions  of  counties  with  refer- 
eoce  to  the  expenditure  of  the  county  rates  are  governed 
and  restrained,  which  contains  the  following  enactment : — 
[That]  '' '  AH  business  appertaining  to  the  assessment, 
application,  or  management  of  the  county  stock  or  rate, 
or  of  any  fund  or  funds  used  or  applied  in  aid  thereof  or 
contributing  thereto,  or  to  any  matter  or  things  whereby 
or  in  respect  whereof  the  said  county  stock  or  *  rate  is 
or  may  be  chai^able  by  law,  which  by  any  statute  or 
statutes  now  in  force  the  justices  of  the  peace  for  that 
part  of  Great  Britain  called  England  are  authorized 
and  directed  to  do  and  transact  at  the  General   or 
Quarter  Sessions,  or  at  any  adjournment  thereof,  shall 
^  done  and  transacted  publicly  and  in  open  Court  at 
such  General    or  Quarter    Sessions    or    adjournment 
thereof,  and  not  otherwise ;  and  that  no  order  of  such 
justices  relating  to  the  matters  aforesaid  shall  be  binding 
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1869.       or  effectual  unless  the  said  order  shall  have  been  made 
Tho  QuKEH    and  the  business  relating  thereto  shall  have  been  done 
^yssBu,     Aud  transacted  publicly  and  in  open  Court  as  aforesaid*  (a). 
And  that  public  notice  shall  be  given  of  the  day  and 
hour  on  which  any  such  business  shall  be  commenced  (by 
From  what  occurred  on  the  occasions  to  which  I  have 
alluded  it  must  naturally  be  inferred  that  the  costs  and 
expenses  comprised  in  the  bill  in  question  applied   to 
'matters  and  things'  not  'done  and  transacted    pub- 
licly and  in  open  Court/  but  which  on  the  contrary 
have  been  transacted  privately  by  and  under  the  sane* 
tion  of  the  Finance  Committee^  and  which  transactions 
the  committee  have  avowedly  and  intentionally  withheld 
from  the  knowledge  of  this  Court,  and  from  the  public 
If  the  bill  in  question  had  applied  only  to  matters  vrhicfa 
the  Court  can  legally  make  an  order  for  payment  of, 
still  it  was  necessary  that  the  bill  should  be  produced 
to  the  Court,  and  the  order  for  its  payment   made 
publicly  and  in  open  Court     If  however  the  charges 
and  payments  comprised  in  the  bill  relate  to  transactions 
not  done  by  orders  of  this  Court  made  publicly  and  in 
open  Court,  but  otherwise,  it  is  dear  that  under  the 
express  terms  of  the  Act  of  Parliament  all  such  trans* 
actions. are  illegal,  and  any  order  of  this  Court  for 
payment  of  charges  and  expenses  incurred  by  reason  of 
such  transactions  cannot  be  binding  and  effectual. 

"  For  these  reasons  I  consider  that  in  my  capacity  of 
clerk  of  the  peace  as  a  responsible  public  officer  and  a 
component  part  of  this  Court,  I  should  be  acting  con- 
trary to  my  duty  if  I  were  by  any  act  or  acquiescence 
to  be  instrumental  in  giving  effect  to  an  order  so  clearly 
illegal,  and  that  I  should  be  morally  and  indeed  legally 

(a)  Stat  15  &  16  Vict  c.  61.  s,  48.  {b)  Sect.  49. 
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responsible  for  my  misconduct  in  so  acting  in  opposition        1869. 

to  the  clearly  defined  terms  of  an  Act  of  Parliament    The  Quuh 

passed  for  the  express  porpose  of  prohibiting  such  prac-      Bussbll. 

tices  and  such  orders  being  made.    I  therefore  submit 

to  the  Court  that  I  have  taken  the  only  course  which  I 

could  l^ally  and  with  propriety  have  adopted  in  treating 

tlus  order  as  illegal  and  void^  and  in  bringing  before 

tUs  Court  for  its  serious  consideration  a  subject  of  so 

much  importance  as  affecting  the  propriety  and  legality 

of  the  proceedings  of  this  Courts  the  powers  assumed 

and  exercised  by  the  Finance  Committee^  and  the  due 

and  legal  appropriation  of  the  county  rates.'' 

An  order  made  by  the  Quarter  Sessions  on  the  same 
day  as  follows  :— ''  The  Chairman  of  this  Court  read  a 
letter  he  had  received  from  the  clerk  of  the  peace 
dedming  to  record  the  order  of  the  last  Court  for 
payment  of  the  sum  of  169/.  1&.  6d.  to  Mr.  Scudamare 
&r  professional  services,  of  which  a  detailed  account 
bad  been  furnished  to  the  Finance  Committee.    And 
aiao  a  letter  written  by  Mr.  Scudamorct  by  direction  of 
the  chairman,  requiring  the  derk  of  the  peace  to  record 
the  order,  and  a  letter  from  the  derk  of  the  peace 
refusing  to  do  so ;  also  the  report  of  the  derk  of  the 
peace  explanatory  of  his  reasons  for  dedining  to  enter 
the  order  as  being  in  his  opinion  illegal.    It  is  ordered 
by  this  Court  that  it  be  referred  to  the  Finance  Com- 
mittee to  take  measures  as  they  shall  think  right  in 
respect  to  the  refusal  by  the  clerk  of  the  peace  to  enter 
on  the  proceedings  of  the  Court  an  order  made  by  the 
^ast  Court  for  payment  of  the  said  bill,  and  that  the  said 
'^rt  of  the  derk  of  the  peace  be  handed  by  him  to 
the  Finance  Committee." 

A  letter  written  on  the  28th  March,  1865,  by  L.  D. 
%aR,  treasurer  of  the  county,  to  H.  A.  fFUdes,  de« 
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1869.  manding  the  order  of  Coart  made  oq  the  lOth  January 
The  QuEBM  for  the  payment  of  Mr.  8cudamor^%  bill,  and  the  answer 
B088BLL.  oi  H.  A.  Wildes  that  he  had  already  reported  to  the 
Court  that  he  had  declined  treating  that  order  as  a 
valid  order  on  the  ground  of  its  illegality,  aud  conse- 
quently could  not  give  a  certificate  of  the  order  which 
he  considered  did  not  legally  exist 

The  complaint  and  charges  in  writings  exhibited 
against  //.  A.  Wildes  by  L.  D.  Wigan  to  the  Quarter 
Sessions  on  the  4th  April. 

An  order  of  Quarter  Sessions  held  on  the  11th  Aprils 
1865,  by  which  it  was  ordered  that  the  Court  be  ad- 
journed to  the  23rd  May^  and  that  notice  be  g^ven  to 
the  acting  justices  that  certain  charges  in  writing 
exhibited  by  the  county  treasurer  to  the  Quarter  Ses- 
sions  on  the  4th  April  instant  against  the  clerk  of  the 
peace  would  then  be  investigated. 

A  report  made  by  the   Finance  Committee  to  the 
Quarter  Sessions  on  the  11  th  Aprils  which  stated  that 
acting  under  the  order  of  the  Court  of  13th   March 
they  had  taken  the  opinion  of  counsel  on  the  subject  of 
the  refusal  of  the  clerk  of  the  peace  to  enter  on  the 
proceedings  of  the  Court  an  order  made  on  the  lOtli 
January  last  for  payment  of  the  county  solicitor's  bill, 
and  in  accordance  therewith  they  communicated  with 
the  county  treasurer   who   had  preferred  a  complaint 
against  the  clerk  of  the  peace  to  the  Court  of  Quarter 
Sessions.     And  an  order  of  Quarter  Sessions  approving 
of  the  course  adopted  by  the  Finance  Committee,  and 
directing  them  to  proceed  further  with  the  matter. 

The  special  verdict  found  that  after  these  documents 
had  been  read  in  evidence  at  the  Quarter  SessioDS, 
the  clerk  to  the  county  treasurer  and  to  the  Finance 
Committee  was  called  as  a  witness,  who  stated  that 
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the  course  of  business  as  to  the  payment  of  county        1869. 
bills  was  that  they  were  sent  to  the  Finance  Committee,    The  Qubkn 
and  when  approved  by  them  were  marked  by  the  initials      rumbil. 
of  any  two  members,  and  presented  to  the  Court  with  a 
report  of  the  Committee ;  that  they  were  then  signed 
in  Court  as  '<  Seen  and  allowed ''  by  three  justices,  and 
handed  for  payment  to  the  treasurer,  who  paid  them  in 
anticipation  of  the  orders^  and  sent  them  to  the  derk  of 
the  peace  and  received  the  orders  from  him. 

And  further  that  a  shorthand  writer,  who  took  notes 
of  the  proceedings  at  the  Quarter  Sessions  on  the  18th 
Marchj  was  called,  and  stated  that  the  following  was  a 
correct  report  of  what  took  place  respecting  the  recording 
of  the  order:— The  chairman:  ''I  understand  you  still 
refuse  to  enter  that  order?''  The  clerk  of  the  peace. 
"Yes." 

The  special  verdict  concluded, ''  If  upon  the  whole 
matter  aforesaid  it  shall  seem  to  the  said  Court  that 
there  was  before  or  at  the  said  Court  of  General 
hoarier  Session  of  the  peace  holden  on  the  said  23rd 
day  of  May,  1865,  such  proof  or  evidence  of  the  said 
complaint  and  charges  in  writing,  or  any  or  either  of 
them,  pursuant  to  the  statute  in  that  behalf  in  manner 
and  form,  &c.'' 

The  case  was  argued  January  20  and  23,  and  judg- 
ment delivered  on  the  latter  day. 

MoiUagu  Chambers  {Yates  with  him)  for  the  relator. — 
There  was  no  absolute  or  contumacious  refusal  by  the 
viator  to  obey  the  order  of  the  Quarter  Sessions,  but 
&  remonstrance  only.  The  clerk  of  the  peace  is  a 
<^Dponent  part  of  that  Court  appointed  to  assist  and 
^driae  the  justices  there  assembled ;  Dickenson's  Quarter 
^^ons,  hj  Talfaurd,  p.  89.     The  relator  seeing  that 
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1869.        the  bill  of  costa  of  the  county  solicitor  was  not  presented 
The  QusxK     ^^   *   ^^^^   according  to  law  and  the  practice    of  the 
RuMELi,.      sessions  was  justified  in  referring  the  matter  to  a  future 
sessions. 

The  power  to  dismiss  the  derk  is  given  by   statute, 
and  the  allegations  justifying  the  exercise  of  it   must  be 
strictly  proved.    By  stat  I  fF.Sf  M.  c.  21.  *.  6.  authority  is 
conferred  on  the  justices  at  Quarter  Sessions   to  dismiss 
any  clerk  of  the  peace  who  shall  misdemean  himself  in  the 
execution  of  his  office^  and  the  section  points  out  the  course 
of  proceeding,  viz.,  that  a  charge  in  writing  of  the  mis- 
demeanour **  shall  be  exhibited  against  him  to  the  justices 
of  the  peace  in  their  General  Quarter  Sessions,''  and  then 
**  it  shall  be  lawful  for  the  said  justices  or  the   major 
part  of  them  from  time  to  time  upon  examination  and 
due  proof  thereof  openly  in  their  said  General  Quarter 
Sessions  to  suspend  or  discharge  him  from   the  said 
oflBce."     The  charge  must  be  in   writing,   and   there 
should  be  specific  proof  of  it.    If  this  Court  sees  that 
there  was  no  evidence  or  not  sufiBcient  evidence  before 
the  Quarter  Sessions  to  support  the  written  chai^  it 
will  review  their  judgment. 

MeliUh  {Pollock  and  Archibald  with  him)  for  the 
defendant — Either  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  on  the  facts  found  in  the  special 
verdict ;  or  the  replication  is  bad  after  verdict,  because 
it  raises  an  issue  on  an  immaterial  averment,  and  the 
defendant  might  move  in  arrest  of  judgment.  It  seems 
to  be  the  practice  in  informations  in  the  nature  of  a 
quo  warranto,  though  not  clearly  ascertained,  that  the 
defendant  cannot  plead  and  demur  (a).  \^Cockburn  C.  J. 
The  sooner  that  practice  is  altered  the  better.] 

(a)  See  Comer  Cr,  Pr,  193.  and  Bfg,  v.  Diplock,  post,  p.  174,  note. 
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FirsX.  The  question  submitted  to  the  Court  ou  the       18G9. 
special  verdict,  according  to  the  common  form,  is  whether    ^he  Quebx 
tliere  was  before  the  Quarter  Sessions  ''such  proof  or      busmkll. 
evidence  of  the  complaint  and  charges  in  writing^'  pur- 
suant to  the  statute  as  the  defendant  "  hath  in  his  plea 
alleged/'  that  is,  whether  there  was  any  evidence  of  an 
absolnte  refusal  to  enter  and  record  the  order  for  pay- 
ment made  on  the  10th  January,  1865.  The  bill  of  costs 
in  question  was   incurred  in  a  matter  which  was  in 
litigation  between  the  relator  and  the  justices,  and  they 
did  not  choose  that  he  should  see  the  items  of  it,  showing 
what  steps  they  had  taken.    The  relator  wished  to  see 
it  in  order  that,  the  costs  having  been  incurred  in  a 
matter  not  ordered  by  the  Quarter  Sessions  in  open 
Court,  the  county  solicitor  might  be  compelled  to  pay 
them  out  of  his  own  pocket.     \_Coehbum  C.  J.  ^  In  the 
absence  of  the  questionable  motive  suggested,  or  any 
other  sinister  motive,  I  should  say  that  if  there  was  a 
oonyiction  on  the  mind  of  the  derk  of   the  peace 
that  the  course  pursued  with  respect  to  the  bill  in  ques- 
tion was  contrary  to  the  practice,  it  was  within  his 
province  to  call  the  attention  of  the  Quarter  Sessions 
to  it]    But  he  is  not  a  member  of  that  Court  so  as  to 
OTermle  their  decision.     And  it  was  for  the  Quarter 
Sessions  to  determine  what  his  motive  was.     The  sum 
mentioned  in  the  order  had  been  paid  by  the  treasurer 
^ccoiding  to  the  ordinary  practice,  and  therefore  he  was 
en^Ued  to  have  the  order  recorded  for  his  protection, 
and  the  ratepayers  had  an  interest  in  its  being  recorded, 
in  order  that  if  wrong  a  certiorari  might  be  moved  for 
to  quash  it    A  verbal  order  to  record  the  order  for 
payment  is  sufficient.  The  burden  of  shewing  that  there 
vas  no  evidence  of  the  alleged  refusal  is  on  the  relator. 
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1869.        [ffannen  J.      The    demeanour  of   the   party    on    tbe 
The  Queen     occasion  might  have   some  weight]     The    test    is   not 
RuMELL      whether  the  evidence  is  such   that  a  Judge    at    nisi 
prius  would  direct  a  nonsuit  on  the  ground  that   there 
was  no  evidence  to  go  to  the  jury.     The  "wards  ^'  due 
proof  in  stat.  1  W.^M.  c.  21.  *.  6.  mean   such  proof 
as  the  Quarter  Sessions  decide  to  be  due  (a),   {^ffannen  J. 
What  difference  is  there  between  proof  and  due  proof? 
Perhaps  due  proof  may  mean  legal  proof.]       It    is  for 
the  Court  which   has  jurisdiction  to  hear  and    deter- 
mine the  case  to  decide  what  proof  is  sufficient.      Stat. 
11  G.  2.  c.  19.  «.  4.  gives  two  justices  jurisdiction  to 
bear  a  complaint  against  a  tenant  for  the  firaudulezi^ 
removal  of  his  goods  to  prevent  the  landlord  from  dis- 
training, and  "  upon/uff  proof  of  the  offence"  to  adjudge 
the  offender  to  pay  double  the  value  of  the  goods.     In 
Coster  V.  WiUon  (A),  which  was  an  action  against  jus- 
tices who  made  an  order  under  that  statute^  it  was  held 
that  though  the  title  was  disputed^  and  the  tenant  had 
paid  the  rent  to  one  ot*  the  claimants,  it  was  a  matter 
for  the  determination  of  the  justices  whether  the  removal 
of  the  goods  was  bonS  fide  or  fraudulent. 

Secondly.  Stat.  1  JV.  Sf  M,  c.  21.  «.  6.  constitutes 
the  Court  of  Quarter  Sessions  judges  both  of  whether 
there  was  any  evidence  of  a  refusal  by  the  relator 
to  record  the  order  and  also  of  whether  the  facts  before 
them  were  sufficient.  The  distinction  is  between  an 
error  of  judgment  and  want  of  jurisdiction.  If  the  facte 
stated  in  the  complaint  and  charges  gave  the  Quarter 
Sessions  jurisdiction  to  enter  upon  the  inquiry,  and  no- 
thing happened  in  the  course  of  the  inquiry  to  take  it 
away,  so  that  they  were  entitled  to  go  on  and  give  their 

{a)  See  Tttx  v.  Lhyd,  2  Str,  996.  (A)  3  Af.  ff  W.  411. 
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decisioD,  their  judgment  is  conclusive  both  of  the  lav        1869. 
and  the  facts,  as  was  the  decision  of  justices  out  of  sessions    xhe  Qubm 
acting  within  their  jurisdiction  before  stat.  20  &  21  VicL      ii|,^*,u^ 
c.  43. ;  Flawnagan  v.   The  Overseers  of  Bishop   Wear' 
mauUk  {a),  per  Lord  Campbell.     IHannen  J.     Suppose^ 
in  the  progress  of  the  inquiry,  there  was  a  departure 
from  the  course  of  natural  justice,  how  would  the  judg* 
ment  be  impeached  ?]     It  would  be  brought  up  by  cer- 
tiorari to  be  quashed,  or  it  might  be  treated  as  null  on 
the  ground  of  want  of  jurisdiction.   [^HannenJ.  Suppose 
the  justices,  thinking  that  they  were  a  domestic  forum, 
declined  to  hear  the  relator?]     He  might  obtain  a  man- 
damus to  the  justices  to  hear  him,  or  to  readmit  him  to 
the  office.    ICacibum  C.  J.  He  would  be  entitled  to  say 
that  he  had  never  been  removed  from  the  office.     An 
inquiry  conducted  with  disregard  of  the  essential  prin- 
ciples of  justice  is  no  inquiry  at  alL     Hannen  J.     Then 
why  may  he  not  try  that  question  in  quo  warranto  with 
his  successor?]     The  present  question  was  raised  in 
IVUdes  V.  Russell  (&),  which  was  an  action  for  money 
bad  and  received,  to  recover  the  fees  of  the  office,  and 
Erie  C.  J.  nonsuited  the  plaintiff  on  the  ground  that  it 
was  not  competent  for  a  Judge  at  nisi  prius  or  the  Court 
in  banc  to  review  the  judgment  of  the  Quarter  Sessions^ 
and  his  ruling  was  upheld  by  the  Court  of  Common  Pleas. 
In  Rex  V.  Grundan  and  others  (c),  which  was  a  special 
case  reserved  upon  an  indictment  against  the  defendants 
for  an  assault  in  turning  a  fellow  commoner  of  QueetCs 
College,  Cambridge,  out  of  the  college  garden,   Lord 
ilttiufieldmA,  p.  821,  "But  supposing  Mr.  Crawford,''* 
the  prosecutor,  "  were  subject  to  the  rules  and  orders  of 
the  college;  in  that  case  it  is  insisted  that  the  sentence 

(a)  8  £.  ^  B.  451. 455.  (6)  H,  #  R.  689. 

.  (e)  Cawp,3ld, 


112  HILARY  TERM. 

1869.       of  expulsion  is  illegal :   and  at  the  trial,  tlie  statates 
The  QuBKK    of  the  college  were  offered  in  evidence  to  sheiiF  that  it 
RU88CLL.      should  have  been  signed  by  the  master  and  a  m€ffCTity 
of  the  fellows,  whereas  it  was  signed  by  the  master  and 
OTM  fellow  only.    The  answer  to  it  is,  that  even  if  the 
allegation  were  well  founded,  the  merits,  the    justice, 
or  the  regularity  of  the  expulsion  cannot  be  entered  into 
at  the  Assizes ;  but  the  proper  mode  of  impeaching^  it^  ^ 
by  appeal  to  the  visitor/'  And  where  the  redress  is  for  a 
wrong  by  appeal  to  a  visitor,  his  decision  is  final,  and  not 
subject  to  be  reviewed  by  this  Court.     In  Reg»  v.   The 
Justices  of  Cheshire  (a),  an  appeal  against  an  order  of 
removal  was  duly  lodged,  but  the  notice  of  appeal  was 
bad  j  it  was  however  quashed  upon  the  mere  assertion 
of  a  magistrate  that  there  was  no  such  township  as  that 
to  which  it  was  directed.     Lord  Denman  said^  p.  403, 
''  I  think  it  is  a  fallacy  to  say  that  upon  this,"  L  e.  the 
notice  appearing  to  be  bad,  "  the  magistrates  were  with- 
out jurisdiction.''  "  The  sole  question  for  us  is,  whether, 
at  the  time  when  the  Court  decided,  they  had  power  to 
decide."     [He  also  cited  Patteson  and  Coleridge  JJ.  to 
the  same  effect.]     In  Reg,  v.  Bolton  (i),  where  an  order 
of  justices  for  delivering  up  a  house  to  parish  officers 
under  stat.  69  G.  3.  c.  12.  ss.  24.  25.  was  removed  into 
this  Court  by  certiorari,  it  was  decided  that  the  question 
of  jurisdiction  does  not  depend  on  whether  the  evidence 
was  sufficient  or  insufficient  to  establish  the  offence. 
And  the  judgment  of  a  Court  of  record  is  stronger 
than  the  sentence  of  a  college  or  a  conviction  of  justices. 
In  Kemp  v.  Neville  (c),  in  which  a  sentence  of  the  Vice 
Chancellor  of  the  University  of  Cambridge  as  a  Judge 
of  a  Court  of  record,  causing  the  defendant  to  be  im- 

(a)  8A,j'E.  398.  {b)  1  Q,  B,  66. 

{c)  10  a  S.  N.  8.  523. 
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of  the  Court,  after  disposing  of  the  objections  in  relation    xhc  Qdkui 
to  the  hearing  of  the  plaintiff  before   sentence,  said,      Rumslu 
pp.  553-4^  "We  must  add  that  it  wonld  in  our  opinion 
be  most  inconvenient  and  objectionable  that  the  validity 
of  judicial  proceedings  should  depend  on  the  opinion  of 
a  jury  whether  there  had  been  a  sufficient  hearing  of 
the  parties;  and  indeed,  as  we  have  already  observed, 
the  question  whether  there  has  been  such  a  hearing, 
must,  in  the  case  of  a  Court  of  record,  be  decided  con- 
chin?dy  by  the  record  itself."     [He  also  cited  AeJterley 
j.Parkhuan  (a),  Aldridge  v.  Haines  (&),  In  re  Lenaghan^ 
BaUntan  v.  Lenaghan  (c),  Ex  parte  Hopwaod  {dy] 

Montagu  Chambers^  in  reply.— The  cases  cited  were 

either  actions  for  some  act  done  by  the  defendant  in  the 

exercise  of  judicial  functions,  or  proceedings  on  convic- 

tioDs  or  orders  of  justices  under  particular  Acts  of 

Parliament ;  as  to  which,  since  stat.  11  &  12  Vict.  e.  43. 

I.  17.  has  provided  certain  compendious  forms,  the 

Courts  have  held  that  they  cannot  review  the  mode  in 

irbich  the  justices  exercised  their  jurisdiction,  or  inter- 

fere  imless  they  acted  altogether  without  jurisdiction ; 

Ex  parte  Hopwaod  (</),  per  Lord  Campbell^  p.  127.     Rex 

^.  Grvndon  and  others  (e)  was  the  case  of  a  private 

lociety.  Wildes  v.  Russell  (f)  was  decided  on  the  ground 

tbit  the  judgment  of  the  Quarter  Sessions  could  not 

\)e  impugned  in  an  action  for  money  had  and  received. 

Tbis  information  is  a  prerogative  proceeding  for  the 

eipress  purpose   of  impeaching  that  judgment.     The 

W  3if.  ^  5.  411.  (b)  2B.f  Ad.  395.  409. 

W  2fiR.il.  333;  6  2).  #  L,  713.  (d)  16  Q.  B,  121. 

W  Oo»p.  315.  (/)  ff.  &  i?.  689. 

^^^X.  1  B.    &   8. 
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1869.        modern  cases  do  not  shake  the  common  law  jurisdiction 
The  QuEBR     ®f  *liw  Court  to  enforce  the  due  administration  of  justice 
RuRBBLL.      ^^  inferior  Courts.    First  resolution  in  Bag^s  Came  (a)  ; 
8  Bl.  Comm.  41,  4&. 

The  only  question  for   the  Court  on   tbis    special 
verdict  is,  whether  there  was  "  such"  proof  or   evidence 
of  the  complaint  and  charges  in  writing  or  any  or  either 
of  them,  pursuant  to  the  statute  in  that  behalf^  in  man- 
ner and  form  as  the  defendant  has  in  the  plea  alleged  ; 
that  is,  whether  there  was  sufficient  and  satisfactory 
evidence  of  an  absolute  and  positive  refusal  to  record  the 
order.    In  2  Hawk.  P.  C,  by  Curwood,  b.  2,  ch.  47,  s.  9, 
p.  622,  it  is  said  "  That  the  Court  in  judging  upon  a 
special  verdict  is  confined  to  the  facts  expressly  founds  and 
cannot  supply  the  want  thereof,  as  to  any  material  part, 
by  any  argument  or  implication  from  what  is  expressly 
found/'    And  in  1   Chitt.   Crim.  Law,  645,  "  It  does 
not  seem  to  be  necessary  that  the  jury,  after  stating 

the  facts,  should  draw  any  legal  conclusion 

for  it  is  the  province  of  the  Court  to  judge  of  the  iQgai 
complexion  of  the  offence,  from  the  facts  stated  in  the 
verdict" 

CocKBURN  C.  J.  The  discussion  has  placed  the  matter 
in  so  clear  a  light  that  we  should  not  gain  any  advantage 
by  taking  further  time  for  consideration. 

This  is  a  proceeding  by  the  relator  to  replace  him  in 
the  office  of  clerk  of  the  peace  for  the  county  of  Kent; 
and  the  plea  is  in  substance  to  this  effect,  that  the  relator 
was  in  the  office,  and  a  complaint  and  chaises  in  writing 
having  been  exhibited  against  him  of  having  misde- 
meaned  himself  in  the  execution  of  his  office  in  re- 
fusing to  record  an  order  of  the  Quarter  Sessions,  which 

{a)  IIC0.  936.  98  a. 


▼. 
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it  was  incambent  on  him  as  derk  of  the  peace  to  record,        1869. 
the  Quarter  Sessions  having  competent  jurisdiction  to    The  Qusn 
enquire  into  the  matter,  after  receiving  proof  of  the 
charges  and  hearing  his  defence,  found  that  he  had 
misdemeaned  himself  in  the  execution  of  his  office,  and 
therefore  dischai^ed  him  from  it,  and  so,  the  office  being 
^^acant,  the  defendant  was  appointed  to  and  was  rightly 
in  possession  of  it    The  fitcts  being  traversed,  and  the 
information  having  gone  to  trial,  it  now  comes  before  us 
on  a  special  verdict.    We  are  bound  by  the  findings  in 
that  verdict,  and  it  is  not  competent  for  us  to  draw 
infioences  from  facts  stated  in  it. 

On  ibe  ai^nment  two  grounds  were  taken  for  the 
defendant  in  support  of  his  right  to  the  office.    First. 
*rbat  the  Quarter  Sessions  having  jurisdiction  to  enter- 
tain the  charges   against  the   relator,  charges  which 
amount  to  charges  of  a  misdemeanour,  and  therefore 
if  established  would  justiiy  them  in  discharging  him, 
and  having  received  evidence  with  reference  to  them, 
and  heard  the  parties  and  delivered  judgment,  it  is  not 
competent  for  this  Court  to  review  that  judgment,  and 
nj  whether  it  was  right  or  wrong.     Second.  That  if  it 
woe  competent  for  this  Court  to  review  it,  there  was 
soffident  in  the  facts  found  in  the  special  verdict  to 
justify  the  decision  of  the  Quarter  Sessions. 

Aa  to  the  first  ground.  The  lucid  argument  of  Mr. 
MeUish  has  brought  me  to  the  conclusion  that  the  de- 
fendant's contention  is  right.  It  is  impossible  to  dispute 
that  the  Quarter  Sessions  had  competent  jurisdiction  to 
enquire  into  the  matter,  for  stat.  1  IV.  %  M.  c.  21.  $.  6. 
aprenly  gives  it  to  them.  But  this  Court  is  entitled  to 
Ke  whether  the  complaint  and  charges  in  writing  against 
the  relator  amounted  to  a  charge  of  misdemeanour  in 

I  2 
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ISGO.       the  execution  of  the  office;  and  I  think    tliey  did.     I 
The  Queen     agree  witli  the  learned  counsel  for  the  relator  that,  if 
RvMEiL.     ^^  believed  that  the  Court  of  Quarter  Sessions  were 
doing  an  illegal  or  irregular  act,  and  was  actuated  solely 
by   a  desire  to  correct  the  illegality  or  irregularityy 
he   would   be   justified    in   withholding    obedience    to 
the  order  for    a    time^   and    pointing  out     to     them 
the  supposed  illegality  or  irregularity  in    their    pro- 
ceedings.    But  if  he  determined  from  the  outset  that 
whether   the   Quarter    Sessions    would   listen     to    bis 
advice  or  not,  he  would  not  obey  the  order,  and  after 
he  became  aware  that  they  had  considered  his  objections, 
he  still  persevered  in  his  resolution  not  to  record  the 
order,  I  agree  with  ffilles  J.,  in  ff^ildes  v.  Russell  {a), 
that  there  would  be  an  end  of  all  controul  and  subor- 
dination were  such  conduct  permitted.    Every  oflScer 
of  the  Court  might  say  he  did  not  take  the  same  view 
of  the  matter  as  the  Court,  and  refuse  obedience  to  it/ 
that  would  be  flying  in  the  face  of  the  Court.   Therefoi*e 
there  was  a  charge  of  misdemeanour  in  the  execution 
of  his  office  which,  if  proved,  would  give  the  Quarter 
Sessions  power  to  dismiss  the  relator.    Also  the  com- 
plaint and  charges  in  writing  were  brought  before  the 
Court  of  Quarter  Sessions  as  required  by  stat.  1  tt'» 
^  M,  c.  21. 8,  6. ;  and  evidence  was  given  which^  without 
as  yet  expressing  an  opinion  whether  it  was  sufficient 
to  warrant    the    decision    of   the    Quarter    Sessions, 
certainly  was  relevant  to  the  issue  whether  he  had  mis- 
demeaned  himself  in  the  execution  of  his  office. 

The  most  serious  question  now  arises.  Has  this  Court 
jurisdiction  to  inquire  whether  the  Court  of  Quarter 
Sessions  were  warranted  in  the  decision  to  which  they 
came?     I  am  of  opinion  that  it  has  not 

(a)  H.  4-  R,  689.  716-716. 
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The  rule  on  which  this  Court  acts  as  to  summary        1869. 
couTictions  by  magistrates  is^  that  it  looks  to  see  whe-   xh^  qubkm 
iher  there  was  foundation  for  their  jurisdiction^  that  is,      ru^ill. 
whether  they  had  a  right  to  enter  on  the  inquiry.    When 
once  it  is  foand  that  they  had,  this  Court  will  not  take 
on  itself  to  determine  whether  it  would  have  come  to 
the  same  conclusion :  it  rigidly  excludes  all  consideration 
whether  their  decision  was  right  on  the  merits,  and  will 
not  interfere  unless,  in  the  course  of  the  inquiry,  some- 
thing has  taken  place  inconsistent  with  natural  justice, 
or,  rather,  as  I  prefer  to  call  it,  rational  justice  (a),  or 
something  has  been  omitted,  without  which  justice  could' 
not  be  administered,  e.  g,  the  hearing  of  witnesses.    The 
same  rule  must  be  applied  to  the  stronger  case  of  the 
dednon  of  a  Court  of  record.     Therefore,  when  we  find 
that  the  subject  matter  of  this  charge  was   one  over 
which  the  Quarter  Sessions  had  jurisdiction  and  that 
they  proceeded  according  to  the  requirements  of  stat. 
1  ^.  jr  Af.  c.  21.  5.  6.,  that  an  opportunity  was  given  to 
the  party  charged  to  defend  himself,  and  thereupon  a 
decision  come  to,  we  cannot  interfere,  merely  because 
we  may  be  dissatisfied  with  their  decision.     This  infor- 
mation does   not  substantially  differ  from   the   action 
brought  by  the  relator  to  recover  the  fees  of  the  office 
received  by  the  defendant,    Wildes  v.  Russell  (h) ;  the 
answer  to  the  action  was,  that  the  plaintiff  was  not  in 
the  office;  and  the  Court  said,  they  could  not  in  that 
action  determine  whether  the  Quarter  Sessions  were  right 
or  wrong  in  removing  him  from  the  office.     So  here  we 
cannot  go  behind  the  judgment  of  the  Quarter  Sessions 
and  inquire  whether  the  relator  was  properly  removed, 

(fl)  See  Book^  Eccl  Pol.  book  l  ch.  viiL  [9],  toL  1,  p.  291-2,  Oxf, 
1836.  (6)  H.  #  S.  689. 
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1869.  the  Quarter  Sessions  having  acted  within  their  juriadic- 
Tho  QuKKM  tion  and  according  to  the  requirements  of  justicse.  'Even 
Russell.  ^^  there  were  a  failure  of  any  of  the  essentials  of  jastice 
this  proceeding  would  not  be  the  proper  remedy.  It 
may  be  that  on  a  certiorari  to  bring  up  the  proceedings 
of  the  Quarter  Sessions  advantage  might  be  taken  of 
such  a  failure ;  of  this,  however,  I  have  doubt& 

On  the  other  contention  of  the  defendant  I  fed 
bound,  in  justice  to  the  parties,  to  add,  that  after  the 
most  careful  consideration  of  the  facts  I  come  to  the 
conclusion  that  the  relator  absolutely  refused  to  obey 
the  order  of  the  Quarter  Sessions.  [His  Lordship 
reviewed  the  facts.] 

Therefore  the  plea  is  sufficient,  and  our  judgment 
must  be  for  the  defendant. 

Lush  J.  having  been  engaged  as  counsel  in  the  case 
had  left  the  Court. 

Hannen  J.  I  concur  with  my  Lord  on  both  grounda 
It  is  not  competent  for  us  to  inquire  into  the  correctness 
of  the  decision  of  the  Quarter  Sessions  on  the  evidence; 
if  it  were,  I  am  of  opinion  that  there  was  due  proo^ 
and  upon  the  evidence  I  should  have  come  to  the  con- 
clusion that  the  relator  unlawfully  and  contumaciously 
refused  to  obey  the  order  of  the  Quarter  Sessions.  My 
Lord  has  so  ixdly  stated  the  reasons  of  our  judgment 
that  it  is  impossible  to  add  to  them* 

'    Hates  J.  concurred. 

Judgment  for  the  defendant  (a). 

(a)  See  the  next  case. 
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IN  THE  EXCHEQUER  CHAMBER. 

Osgood  against  Nemon  (a).  ^^'26*. 

[Wednesday, 
Bj  Tlic  London  (City)  Small  Debte  Extension  Act,  1852,  15  &  16  •^«««  l^tL] 

Vkt.  c  hctvii.  *.  11.,  the  chief  clerk  of  the  London  (City)  Small  Debte     

Cooit  or  Sheriff  Conrt,  ia  to  be  appointed  by  the  mayor,  aldennen,  and   Fruhold  office, 
commona,  wliic}i,  by  aect  136,  means  in  common  council  assembled,    BegUtrar  of 
and  may  be  removed  in  case  of  inability  or  misbehaTioor,  or  for  any   Sheriffs 
other  cause  which  may  seem  reasonable  to  them.   By  The  County  Courts    Court,  London, 
Act,  1865,  28  &  29  Vict.  c.  99.  s.  4.  the  Sheriffi  Court  is  to  have  the   London  (City) 
Mune  jurisdiction  as  a  Metropolitan  County  Court,  and  the  chief  clerk  is   Small  Debts 
tfO  be  styled  the  registrar  of  the  Court.     The  power  of  removing  the   Extension 
registrar  of  County  Courts  was  by  The  County  Courts  Act,  1860, 13  &  14    Act,  1852, 
Vtct.  c.  61.  s.  4.  transferred  from  the  Judges  of  those  Courts  to  the  Lord    15  i*  16  Vict. 
Chancellor.    The  County  Courts  Act,  1867,  30  &  31  Vict.  c.  142.  *.  35.,    c.  Ixxvii.  «.  11. 
bj  which  the  word  "  County  Court"  includes  the  Sheri£&  Court,  contains    County  Courts 
a  proriso  saving  the  authoriw  of  the  common  council  in  relation  to  that    Act,  1865, 
Court,  and  to  the  Judge  and  officers  thereof.    At  an  election  to  fill  the   28  ^  29  Vict. 
office  of  chief  dezk  in  1856,  0.  was  declared  duly  elected,  subject  to  the   c.  99.  s.  4. 
standiog  order  for  the  annual  election  of  officers.    He  was  subsequentlv    County  Courts 
annually  elected.    Dissensions  haying  arisen  between  him  and  the  hign    Act,  1867, 
bailiff  the  latter  charged  him  with  neglect  of  his  duties.     These  charges   30  ^  31  Vict, 
were  referred  by  the  common  council  to  a  standing  committee  called   c.  142.  *.  36. 
The  Oifioen  and  Clerks'  Committee.  The  charges  made  were  1.  Absent-    Election. 
ing  himself  and  leaving  the  duties  of  his  office  to  be  performed  by    Power  of 
others:  2.  Informal  keeping  of  the  minutes:    3.  Affixing  a  seal  instead    removal, 
of  his  signatare  to  the  entries  in  the  minute  book.    The  committee    Reasonable 
having  inquired  into  the  charges  in  his  presence,  reported  to  the  common    cause. 
KAineu  that  the  duties  of  registrar  had  not  been  properly  discharged,    Report  of 
and  that  such  irregularities  had  been  disclosed  in  the  offices  of  registnir    committee. 
and  hig^  bailiff  as  seriously  interfered  with  the  proper  conduct  of  public    Discharge  by 
hosiness.    The  report  was  signed  by  sixteen  members  of  the  committee,    common 
seven  of  whom  (constituting  a  quorum)  had  attended  every  meeting  at   council, 
vhieh  evideuce  was  taken.     O.  was  then  summoned  to  appear  on  a  day    Review  of 
i^sned  bef(He  the  Court  of  Common  Council  and  shew  cause  why  he    decision  in 
ihould  not  be  removed  from  his  office.     A  printed  transcript  of  the  short-   guperior  Court, 
^d  vriter  8  notes  of  the  proceedings  of  the  committee  was  sent  to  all 
the  members  of  the  common  council.    On  the  day  named  a  "  duly  con- 
stitnted'*  meeting  of  the  common  council  was  held,  when  0.  was  repre- 
Kated  by  counseX  ftud  was  asked  whether  he  wished  to  offer  any  further 
evidence.    He  made  no  objection  to  the  manner  in  which  the  evidence 
had  beeQ  laid  before  the  common  council,  and  offered  no  further  evidence. 
The  common  council  resolved  that  the  duties  of  the  office  had  not  been 
propeiiy  discharged  by  him,  and  that  reasonable  cause  existed  for  his 
''^oval  from  his  of&ce,  and  they  removed  him  accordingly,  and  appointed 
A.  registrar  pro  tempore.     O.  having  obtained  a  rule  nisi  for  an  informa- 
tion in  the  nature  of  a  quo  warranto  against  N.,  it  was  agreed  that  an 
letion  shoold  be  brought  by  O.  for  the  fees  of  the  office.    On  a  special 
as«  Btated  for  the  opinion  of  the  Court, 
In  the  Qaeen's  Bench, 

1-  CoQcessum,  that  the  office  of  registrar  created  by  stat.  15  &  16 
*  Ut,  r.  Ixxrii. .«.  11.  was  a  freehold  office. 

(ft)  iSce  the  preceding  case. 
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2.  Qiugre,  whether  O,  haTing  been  dedared  to  be  elected  snlgect  to 
the  standing  oider  for  the  annual  election  of  officers,  had  a  freehold  in 
the  of&ce,  or  was  more  than  an  annnal  officer? 

3.  Quare,  whether  the  common  council  having  removed  him  from  a 
freehold  office  for  reasonable  cause  could  resort  to  the  ground  that  the 
period  for  which  he  was  elected  had  expired  by  effluxion  of  time  ?^ 

4.  Held,  that  the  power  of  removing  the  registrar  remained  in  the 
common  council  by  virtue  of  the  proviso  in  stat.  30  &  31  Vict^  c,  142. 
«.36. 

5.  Quare,  whether  the  cause  for  which  the  common  council  had  power 
to  remove  under  stat.  16  &  16  Fid.  c.  Ixxvii  «.  11.  must  be  such  aa 
appeared  reasonable  to  this  Court  ? 

6.  Held,  that  the  first  charge  against  0,  was,  if  proved,  a  reasonable 
cause. 

7.  Q^are^  whether  the  third  chaige  would,  if  proved,  be  a  reaaonablo 
cause? 

In  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Qneen's 
Bench,    Held, 

8.  That  it  was  no  objection  to  the  report  of  the  committee  ^lat  it  was 
signed  by  some  members  who  were  not  present  at  all  the  meetings. 

9.  That  it  was  no  objection  that  the  resolution  of  the  common  oormcil 
proceeded  on  a  report  of  the  committee  which  charged  misconduct  in 
general  terms. 

10.  Nor  that  the  common  council  had  not  themselves  heard  the 
evidence. 

11.  That  the  proceedings  having  been  conducted  acoordins  to  the 
essentials  of  justice,  the  decision  of  the  common  council  ooula  not  be 
reviewed  by  this  Court. 

n^HIS  was  an  action  for  money  had  and  received ;  to 
recover  certain  salary,  fees,  and  emoluments  fix>m 
the  2nd  May,  1867,  received  by  the  defendant,  to  which 
the  plaintiff  claimed  to  be  entitled  as  r^strar  of  the 
Sheriffs  Court  of  the  City  of  London  ;  and  by  order  of  a 
Judge  a  case  was  stated  without  pleadings. 

The  plaintiff  claimed  to  be  entitled  to  fill  the  office  of 
registrar  of  the  Sheriffs  Court  directed  by  The  County 
Courts  Act,  1867,  80  &  81  Viet  c,  142.  $.  35.,  to  be 
holden  by  the  name  of  '^  The  City  of  London  Court." 

The  defendant  claimed  to  fill  the  office  under  an 
appointment  by  the  Court  of  Common  Council  of  the 
city  of  London. 

In  Trinity  Term,  June  6,  1867,  Montagu  Chambers 
obtained  a  rule  nisi  on  the  relation  of  the  plaintiff,  caUing 
upon  the  defendant  to  shew  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited 
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ag^nsi  him  for  exercising  the  office  or  franchise  of  chief       1869. 
derk  or  r^;istrar  of  the  Sheriffs  Court  of  the  city  of      qsoood 
Landcn^  on  the  following,  among  other,  grounds : — First,      sklbov. 
That  the  dismissal  or  amotion  of  the  relator  from  his 
freehold  office  of  chief  clerk  or  registrar  of  the  Sheriffs 
Court  or  City  of  London  Court  was  unlawful  and  void, 
inasmuch  as  the  resolution  of  the  mayor,  aldermen,  and 
commons  dismissing  him  was  not  founded  on  any  specific 
or  definite  charge,  or  any  act  of  misconduct  or  misbe- 
haYiour,  or  ioability  in  fulfilling  the  duties  of  the  office, 
nor  was  there  any  legal  eyidence  adduced  before  them  of 
any  reasonable  cause  for  his  removal  therefrom.  Second. 
That  their  resolution  was  founded  upon  a  report  and 
recommendation  of  a  committee,  called  the  Officers  and 
Clerks'  Committee,  the  proceedings  before  which  were 
irr^inlar  and  ill^;al,  and  which  report  was  not  legally 
prepared  or  agreed  to,  or  duly  and  l^ally  signed  by  the 
members  of  the  Committee^  or  a  majority  thereof,  or  at 
any  legally  constituted  meeting  of  the  Committee.  Third. 
That  a  part  of  the  information  or  statement  upon  which 
the  committee's  report  was  founded  was  given  before 
another  committee,  whose  tenure  of  office  had  expired 
before  the  termination  of  the  proceedings,  and  in  the 
absence  of  the  relator.     Fourth.  That  the  meetings  of 
the  committees  were  not  duly  constituted,  nor  did  the 
several  members  thereof  attend  regularly  thereat,  nor 
were  those  members  who  attended  and  signed  the  report 
present  daring  the  whole  of  the  proceedings  at  each 
meeting,  and  that  the  report  was  signed  by  one  or  more 
members  who  were  not  present  at  any  one  of  the  meet- 
ings.  Fifth.   That  the  power  of  amotion  or  removal 
from  the  freehold  office,  being  vested  in  the  corporation 
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18(59.        at  large,  could  not  be  delegated  to  or  exercised  by  a 

OsaooD       select  body  thereof,  but  that  the  corporation   at  large 

Nbuon.       ^^^^  bound  themselves  to  require  or  make   a  specific 

charge  against  the  relator,  and  to  hear  evidence  in  hia 

presence,  in  order  to  substantiate  the  same,  and  to  enable 

them  to  adjudicate  thereon. 

On  shewing  cause  in  Michaelmas  Term,  1867^  it  was 
arranged  that  the  present  action  should  be  brought^  and 
that  the  determination  of  the  questions  raised  ia  it 
should  govern  the  proceedings  in  the  quo  "wamaito 
information. 

Among  the  Courts  of  ancient  jurisdiction  of  the  city 
of  London,  is  the  Sheriffs  Court  of  the  city,  existing 
from  time  immemorial,  which,  till  the  passing  of  The 
Mayor's  Court  of  London  Procedure  Act,  1857,  20  &2I 
Vict  c.  clvii.,  had  cognizance  within  the  area  of  the  city 
of  all  pleas  of  personal  actions  to  any  amount,  and  from 
that  date  has  had  cognizance  of  all  matters  excepted  by 
the  third  section  of  that  Act     The  power  of  appointing 
the  Judge  and  all  other  ofiBcers  of  the  Sheriffs  Court  has 
always  been,  and  still  is  vested  in  the  Court  of  Common 
Council  of  the  city  of  London.     By  stat  10  &  11   Vict. 
c.lxxi.,  which  abolished  the  Court  of  requests  in  the  city 
of  London,  established  under  stat  5  &  6  fV.4.c.  xciv., 
provisions  were  made  for  the  more  easy  recovery  of  small 
debts  and  demands  in  the  Sheriffs  Court,  and  for  the 
conduct  of  business  in  that  Court  and  other  matters  in 
relation  thereta   The  London  (City)  Small  Debts  Exten- 
sion Act,  1852,  15  &  16  Vict.  c.  Ixxvii.  s,  1.  repealed 
stat.  10  &  11  Vict.  c.  lixi.,  certain  sections  thereof  being 
re-enacted,  and  further  provisions  added  relating  to  the 
recovery  of  certain  small  debts,  damages  and  demands 
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in  the  Sheriffs  Court,  and  the  qualifications  and  appoint-  igfjg. 
ment  of  officers,  and  other  matters.  The  officer  now  qmood 
known  as  the  registrar  of  the  Court  was  in  stat.  15  &  16  ^,J; 
Vict.  e.  IxxyiL^  described  as  the  chief  clerk,  and  con* 
tinned  to  be  so  designated  until  1865,  when  the  desig- 
nation was  changed  to  that  of  registrar. 

On  the  17th  July,  1856,  the  Court  of  Common 
Council  agreed  to  a  report  of  a  Committee  of  the 
Common  Council^  known  as  the  Officers  and  Clerks* 
Committee,  relating  to  the  resignation  of  M.  E.  fFU- 
iauan,  the  then  chief  clerk.  It  contained  (he  following 
passage: — 

''Your  committee  have  also  taken  into  consideration 
the  question  of  the  successor  to  Mr.  WUkhuan,  and  are 
of  opinion  the  duties  should  remain  the  same  as  agreed 
to  by  this  Honourable  Court  on  the  81st  October,  1850, 
wluch  duties  were  settled  by  the  then  Judge  of  the 
Court,  RusMett  Gumey,  Esquire,  in  conformity  with  the 
promons  of  the  Act  of  Parliament,  and  we  have  caused 
the  same  to  be  hereunto  annexed,  and  are  of  opinion 
that  the  party  to  be  elected  the  chief  derk  of  the  She- 
nfi'  Small  Debts  Court  should  be  required  to  report 
to  US  any  instances  of  neglect  of  duty  or  improper  con- 
duct on  the  part  of  any  of  the  officers  or  seryants  of  the 
^d  Court,  and  that  the  chief  clerk  should  be  elected 
•abject  to  the  regulations  of  this  Honourable  Court 
Kspectiog  the  said  office  and  the  standing  order  for 
the  annual  election  of  officers.'' 

The  duties  of  chief  clerk  were  stated  in  a  paper 
vmexed  to  the  report^  and  included  the  foUowing : — 

"To  issue  or  cause  to  be  issued  aU  summonses,  war- 
nuts^  precepts,  and  writs  of  execution,  and  register,  or 
cause  to  be  registered,  all  orders  and  judgments  of  the 


124  [eXCH.   CH.   TRraiTY  VACATIOT^.] 

1869.        Court,  and  keep,  or  cause  to  be  kept,  an  actx>uiit  of  all 
Osgood       proceedings  of  the  Court.'* 

NsLdov.  Upon  the  resignation  of  M.  E.  fVilkinsan,  tbe  plain- 

tiff became  one  of  the  candidates,  and  having'  obtained 
a  majority  of  votes,  was  by  the  Lord  Mayor  declared  to 
be  duly  elected,  *' subject  to  the  regulations  of  this 
Court  respecting  the  said  office,  and  the  standing  order 
for  the  annual  election  of  officers/'  The  standing  order 
referred  to  was  as  follows  : — 

''  All  elections  to  offices  to  be  only  until  the   second 
court  after  St,  Thomas*  Day  next  succeeding." 

In  declaring  the  plaintiff  to  be  duly  elected,  the  Iiord 
Mayor  addressed  the  plaintiff  in  open  court  as  follows  : 
"  Mr.  Osgood^  you  are  elected  into  the  office  of  chief 
clerk  of  the  Sheriffs  Court,  under  The  City  Small  Debts 
Act,  until  the  second  court  after  Sl  Thomas?  Day  next 
succeeding,  and  subject  to  the  regulations  of  this  Court 
respecting  the  said  office  and  the  standing  order  for  the 
annual  election  of  officers/'     Prior  to  his  first  election 
the  plaintiff  had  no  cognizance  of  either  the  standifig* 
order  or  the  report  of  the  Officers  and  Clerks'  Com- 
mittee, but  prior  to  his  third  election  he  was  acquainted 
with  the  contents  of  both. 

The  plaintiff  thereupon  entered  upon  the  duties  of 
the  office. 

Members  of  the  corporation  are  frequently  suing  and 
being  sued  in  the  Court,  and  other  members  of  the 
corporation  practice  as  attorneys  in  it. 

The  plaintiff  was  subsequently  annually  elected  by  the 
Court  of  Common  Council  to  the  office  till  the  year  1866, 
when,  in  consequence  of  the  extended  jurisdiction  given 
to  the  Sheriffs  Court  under  The  County  Courts  Act, 
1865,  28  &  29  Vict,  c,  99.,  requiring  the  salaries  of 
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the  officers  of  the  Sheriffs  Court  to  be  entirely  revised,        1S69. 
at  a  court  held  on  the  8th  February^  1866,  he  was       osaooiT" 
elected  for  a  period  of  three  months  only.     On  the  3rd      j^b^k. 
A/e^be  was  elected  for  a  further  period  of  three  months 
only,  and  on  the  26th  Julyj  he  was  elected  until  the 
next  annual  election  of  officers,  which  would  be  in  />&- 
ruary,  1867.   On  the  7th  FAruary^  1867,  in  consequence 
of  the  then  pending  reference  to  the  Officers  and  Clerks' 
Committee  of  the  18th  December ^  1866,  he  was  elected 
for  three  months  only,  and  he  had  neyer,  since  the  7th 
Fdruaryy  1867,  been  elected  by  the  Court  of  Common 
Coondl,  and  the  period  for  which  he  was  so  last  elected 
expired  by  effluxion  of  time  on  the  7th  May,  1867. 
Among  the  officers  attending  to  be  annually  elected 
by  the  Court  of  Common  Council  are  the  Comptroller 
of  the  Chamber  and  Bridge  House  Estates,  and  also 
Mr.  Secondary  Potter^  who  purchased  his  office.     The 
practice  of  annual  elections  commenced  in  1816. 

On  the  occasion  of  each  of  these  subsequent  elections, 
the  phiintiff  was,  according  to  an  order  of  the  Court  of 
Common  Council,  alwajrs  required  to  be,  as  he  well 
knew,  and  was  generally  but  not  always,  present  at  and 
attending  that  Court,  and  was  always  aware  of  the  fact 
of  each  election,  and  the  period  for  which  he  was  so 
iirom  time  to  time  elected. 

The  duties  and  powers  of  the  chief  clerk  of  the  Court 
are  mentioned  and  referred  to  in  sects.  13,  88,  58,  59, 
60, 78^  84,  92,  95,  100, 101,  102,  103,  111,  and  116  of 
ttat  15  &  16  Vict,  c,  Ixxvii.,  and  in  the  general  rules 
framed  under  sect.  62,  by  the  recorder,  the  common 
Serjeant,  and  the  Judge  of  the  Sheriffs  Court,  and  sanc- 
tioned under  sect.  63  by  the  Lord  Chief  Justice  of  the 
Common  Pleas. 
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rhe  County  CourtB  Act,  1865,  28  &  29  Vict  e.  99,  by 
ich  jurisdiction  in  equity  in  certain  suits  and  mntters 
I  conferred  on  the  Sheri%  Court  came  into  operation 

the  Ist  October,  1865  (sect.  33),  and  on  that  day- 
tain  rules  and  orders  made  under  the  powera  con- 
ned in  it,  defining,  among  other  things,  the  increased 
ties  to  be  performed  hy  the  plaintiff,  came  into 
;ration  also. 

Oa  the  27tli  April,  1866,  the  Officers  and  Clerks' 
mmittee  presented  to  the  Court  of  Common  Coancil 
»r  report  for  confirmation,  recommending  that  the 
,intiff's  salary  ahonld  be  increased  from  600^.  to  7BOI. 
•  annum,  and  the  following  is  a  paragraph  from  that 
)Ort: — 

"  We  have  heard  Mr.  George  Otgood,  the  r^istrar, 
d,  having  intimated  to  him  our  conclusion  that  the 
aduct  of  public  business  rendered  it  highly  eipedieot 
it  the  registrar  of  the  Court  should  give  a  daily 
lendance,  and  not  simply  (as  at  present  laid  down  in 
)  duties)  as  often,  and  for  such  time  as  may  be 
luisite,  Mr.  Otgood  expressed  his  desire  in  every  vay 

conform  to  any  alteration  that  should  be  made." 
it  the  report  was  referred  back  by  the  Court  of  Com- 
)n  Council  to  the  Committee  for  reconsideration. 
On  the  19tfa  July,  the  Officers  and  Clerks'  Com- 
ittee  hy  another  report  recommended  to  the  Court 
Common  Council  that  the  plaintiff's  salary  should  be 
creased  from  500/.  to  6502.  per  annum,  to  commence 
>m  the  Ist  October,  1865,  and  be  raised  50L  a  year 
itil  the  same  reached  7501.  per  annum,  but  an  amend- 
ent  was  carried  in  the  Court  of  Common  Council 
at  no  increase  should  be  made  in  the  plaintiff's 
lary. 
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On    the  26th  July^  the  Court  of  Common  Council        i8G9. 
Vaaaed  &  resolution :—  qboood 

"That  it  be  referred  to  the  Officers  and  Clerks'  ^^{j^^ 
Committee  to  consider  the  County  Courts  Equitable 
Jurisdiction  Act  so  far  as  relates  to  the  duties  and 
emoluments  of  the  registrar  of  the  Sheriffs  Court,  and 
\o  report  to  the  Court  the  terms  and  conditions  upon 
vhich  the  appointment  should  be  held  for  the  future.'^ 

Upon  this  last  mentioned  reference  no  report  was 
made. 

On  the  3rd  October,  J.  R.  Aikman,  who  then  filled 
the  office  of  high  bailiff  of  the  Sheriffs  Courts  addressed 
the  following  letter  to  the  Lord  Mayor : — 

"  Sheriffs  Court,  Guildhall  Buildings,  London,  E.  C. 

'*  October  8rd,  1866. 
**My  Lord   Mayor. — For    the   reasons   which   will 
appear  from  a  correspondence  which  has  passed  between 
the  Judge  of  the  Sheriffs  Court,  and  myself  as  high 
bailiff  of  the  Court,  a  copy  of  which  correspondence  I 
enclose,  the  Judge  has  seen  fit  to  suspend  me  from  a 
principal  portion  of  my  official  duties  here.     I  have, 
therefore,  no  alternative,  in  order  to  protect  my  character 
and  my  position  here,  which  I  hold  from  the  Corpora- 
tion, than  to  request  most  respectfully  that  your  Lord- 
«tdp  will  do  me  the  favour  to  lay  this  letter,  and  the 
enclosed  copy  correspondence,  before  the  Court  of  Com- 
mon Council  to-morrow,  in  order  that  they  may  be 
informed  of  all  that  has  transpired  in  relation  to  this 
most  extraordinary  proceeding,  and  take  such  steps  as 
may  appear  to  them  fit  and  proper  to  restore  me  to  the 
Adl  enjoyment  of  my  office. 

"  I  have  the  honour  to  remain,  &a, 
^*John  R»  AikmanJ' 


Texch.  ch.  trinity  vacation.] 

A  copy  of  the  correapoDdeDce  enclosed  in  that    letter 
is  aa  follows: — 

The  Judge  of  the  Sheriffs  Court  to  the  High  Bailifi- 
"  Sheriffs  Conrt,  Gmldhall  Buildinffi,  Lon^ort, 
"  80th  Avffuit,  1866. 

"  Dear  Sir. — I  can,  on  the  only  conBideratioo  I  have 
been  able  to  give  to  the  subject,  find  no  way  of  getting 
quit  of  the  difficulty  which  has  arisen  as  to  the  notices 
Stc.,  &c.,  except  by  dispensiug  with  your  attendance  in 
Court    I  think  it  a  pity,  that  after  doing  these  duties 
for  seven  years,  you  should  now  decline  to  take  charge 
of  the  notices  and  hand  them  to  me,  the  more  so  that 
this  duty  is  closely  connected  with  the  calling  of  the 
summonses.    At  the  same  time,  neither  in  the  statutes 
or  rules  of  practice  is  the  duty  I  refer  to  imposed  on 
the  high   bailiff,    any  more,   I   might  add,   than  the 
calling  of  the  summonses,  and  you   are  therefore,  as 
you  observed  yesterday,  not  paid  for  doing  this  duty, 
and  not  bound  in  consequence  to  do  it.     I  looked  at 
the  statutes  last  night,  and  I  do  not  find  that  I,  as 
Judge,  have  any  power  to  assign  additional  duties  or 
responsibilities  to  any  of  the  officers  of  the  Court.     I 
annex  a  formal  memorandum  to  justify  your  absence 
during  the  sitting  of  the  Court  under  the  statute. 

"And  remain,  &c.,  R.  Malcolm  Kerr." 

Memorandum  referred  to  in  the  above  letter : 

"  Sheriffs  Court,  August  30th,  1866. 

"  The  attendance  of  the  high  bailiff  during  the  sitting 
of  the  Court,  is,  until  further  order  in  that  behalf, 
dispensed  with  and  excused. 

"R.  Malcolm  Kerr, 

"  Judge  of  the  Sherifis  Court." 
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The  High  Bailiff  to  the  Judge  of  the  Sheriffs  C6urt.  1869. 


"  No.  5,  York  Place,  Portman  Square,       Qsoood 
"  August  80th,  1866.''  N.Iiw. 


"Dear  Sir.— I  can  have  no  difficulty  in  submitting 
to  your  order  to  relieve  me  from  attending  in  Court 
'until  further  order/  until  I  understand  you  feel  jus- 
tified, after  receiving   this  explanation,  in  continuing 
that  order  in  force  against  me,  and  the  Corporation  see 
fit  to  permit  me  to  be  partly  excluded,  without  sufficient 
c&use,  from  the  office  to  which  they  have  elected  me. 
Bat  with  respect  to  my  character  and  position  here, 
after  seventeen  years  of  uninterrupted  and  faithful  ser- 
vice, I  must  respectfully  contend  by  this  explanation, 
that  I  have  done  no  act — that  there  has  been  no  '  in- 
ability or  misbehaviour'  on  my  part,  and  no  '  reasonable 
cause'  has  existed  or  been  shewn  against  me,  as  con- 
templated  by  the  17th  and  18th  sections  of  The  London 
(City)  Small  Debts  Act,  which  can  properly,  or  legally,  or 
righteously,  subject  me  to  the  censure  you  have  been 
pleased  to  pass  upon  me.    The  only  grounds  I  can 
oouceive  for  such  a  proceeding  would  have  been  'in- 
ability or  misbehaviour'  which  contemplates  neglect  of 
duty,  or  disrespect  or  disobedience  to  your  orders,  as 
'ndge  of  the  Court,  and  these»  I  most  respectfully  con- 
tend, so  far  from  having  been  the  case,  have  been 
distinctly  and  emphatically  negatived  by  the  contents  of 
your  letter  accompanying  my  suspension,  as  well  as  in 
your  verbal  declaration  to  me  yesterday  upon  this  sub- 
ject)  when  in  Mr.  Osgood*^  presence,  and  without  any 
pietence  on  his  part  to  correct  you,  you  candidly  ad- 
mitted that  the  duties  of  the  registrar,  which  he  now 
seeks  to  impose  on  me,  were  no  part  of  my  duty,  that 
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therefore  I  liad  no  right  to  perform  them.       And  even 
when  I  volunteered  to  perform  them  ag&inst  the  letter 
of  the  Act  of  Parliament,  which  I  shall   presently  ei- 
ptain,  in  deference  to  any  order  or  request  yoa  might 
be  pleased  to  make  as  Judge  of  the  Court,  70a  declined 
to  make  any  such  order,  or  to  allow  me  to  act  under 
your  direction  or  authority.     The  '  difficulty^  therefore, 
adverted  to  in  the  first  paragraph  of  your  letter,  must 
be  more  imaginary  than  real,  I  think,  when   yon  admit 
yan  have  no  right  or  power  to  deal  with  the   case  as 
against  me,   and  decline   to  esercise  yonr   undoubted 
prerogative,  and  direct  the  registrar  to  perform  his  own 
duties  in  Court,  and  upon  his  failing  so  to  do,  to  have 
visited  him  with  the  punishment  or  censure  you  have 
now  inflicted  upon   me;  but  in  the  absence   of  aacb 
direction,  where  you   had   undoubtedly  the    power  to 
command,   and   it   was  undoubtedly   the  duty  of  the 
registrar  to  obey,  where,  may  I  ask,  is  the  justice  to 
expect   me  voluntarily  to  perform   duties  which   it   is 
admitted  on  all  hands  belong esclu si vely  to  the  registrar, 
and  are  in  no  shape  or  form  any  part  of  my  duty? 
And  then   when   I   merely  desire  to   pay  aonie   little 
respect  to  the  principle  of  action  you  and  Mr.  O^ood 
have    so    religiously  and    comprehensively   laid   down 
for  yourselves,   and  decline  to  volunteer  or  interfere 
with  that  which  is  far  from  being  within  my  province, 
and  does  not  concern  me,  you  are  pleased  to  visit  me 
with  your  severest  censure,  as  if  for  neglect  or  insub- 
ordination, and  to  suspend  me  from  a  principal  portion 
of  my  duties.     More  I  need  not  further  trouble  you 
with  on  this  subject,  except  to  ftmindyou  how  strictly  yon 
have  forbidden  me,  on  all  former  occasions  to  discharge 
any  of  the  registrar's  duties,  aa  being  in  violation  of  the 
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express  proTisions  of  the  14th  and  16th  sections  of  the        1869. 
Ac^  which  would  subject  me  to  penalties  and  dismissal       oboood 
from  office.     So  strictly,  I  may  say,  has  this  been  the       ksIsov. 
case,  that  in  the  absence  of  Mr.  Osgood  on  all  occasions 
and  in  the  absence  on  every  such  occasion  of  a  deputy  duly 
qualified  and  appointed  to  act  for  him,  as  the  Act  directs, 
you  have  actually  been  obliged,  in  order  to  get  the  duty 
done  at  all,  to  order  first  one  clerk  and  then  another  to 
attend  in  Court  for  him,  until  it  is  no  exaggeration  to 
aay  that  literally  every  copying  clerk  almost  in  Mr. 
Osffooffs  office  has  acted  as  registrar  in  Court,  and  has 
dischai^ed  and  performed  all  the  important  and  respon- 
nUe  duties  of  minuting  the  judgments,  taxing  the  costs, 
&».»  ftc.,  which  can  only  legally  appertain  to  and  be  per- 
formed by  the  registrar,  or  his  duly  appointed  deputy — 
a  solicitor  of  at  least  five  years  standing.    Unless,  there- 
fore, all  this  be  purely  and  literally  false,  and  a  fabri- 
cation, what  obligation  I  should  like  to  know,  rests  with 
me,  either  legaUy  or  morally,  if  I  may  so  express  it,  and 
when  you  decline  to  sanction  by  your  order  or  authority 
the  wrong  I   should    be  committing,   to   make   bad 
worse,  by  submitting  first  to  one  illegality  or  irregularity 
or  imposition,  and  then  to  another,  until,  in  fact,  the 
i^trar  might  ultimately  relieve  himself,  as  he  has  done 
to  a  considerable  extent,  from  performing  many,  or  any, 
or  ftU,  of  his  official  duties,  and  literally  shut  up  shop 
altogether,  if  you  will  forgive  the  expression,  except  to 
attend  quarterly  at  the  bankers,  to  receive  what  he  con- 
iiders  to  be  his  insufficient  salary  of  iSSOO  per  annum, 
r^ie  remainder  related  to  the  second  and  other  para- 
graphs of  the  preceding  letter.] 

"  I  have  the  honour  to  remain  &c., 

"Jofm  R,  AiJcman." 
K  2 
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Judge  of  the  SheriSB  Coart  to  the  Higb  Bailiff. 
■'  BexhS,  Suuex, 

"September  3rd,  1866. 
ear  Sir, — The  statute  requires  each  of  the  bailifis 
nd  every  uttiog  of  the  Court,  nnless  bis  absence 
)wed  for  reasonable  cause  by  the  Judge.  Your 
e  has  been  allowed — for  what  seemB  to  me  '  reasou- 
luse,'  viz.,  that  1  may  have  in  Court  some  one  who 
cilitate  the  business  of  the  suitors.  That  is  the 
and  effect  of  my  order.  Neither  more  or  Jess  ; 
e  letter  which  accompanied  it  made  that,  I  thiok, 
ntly  clear.  If  not,  it  is  made  so  now. 
"  I  am,  &c., 

"  R.  Malcolm  Kerr." 
High  Bailiff  to  the  Judge  of  the  Sheriffii  Court. 
"  Sheriffs  Court,  Guildhall, 
••  Oct.  3rd,  1866. 
;ar  Sir, — I  regret  your  letter  of  the  3rd  September 
me  no  alternative,  to  protect  my  character  and 
«ition  here,  which  I  hold  from  the  corporation, 
1  bring  all  the  circumstances  which  have  induced 
suspend  me  from  a  principal  portion  of  my  duties, 
the  corporation,  and  for  this  purpose  I  feel  it 
tful  to  inform  you  that  I  have  requested  the  Lord 
'  to  lay  a  copy  of  the  correspondence  which  has 
between  us  before  the  Court  of  Common  Council 
r  meeting  to-morrow,  in  the  hope  that  they  msy 
er  some  more  equitable  mode  of  '  facilitating  the 
ss  of  the  suitors'  than  by  shifting  on  to  the  shoul- 
f  those  who  do  properly  discbarge  their  duties  the 
■M  of  those  who  are  either  unwilling  or  incapable 
•barge  it^personally  to  your  satisfaction. 
"  I  remain,  kc., 

"  John  R.  Aifcman.' 
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On  the  18th    October,  1866,  the  Lord  Mayor  laid        1869. 
before  the  Court   of  Commoii  Council,  the  letter  of       Osgood 
Mr.  Aikman,   together  with  a  copy  of  the  correspon*       Kemoh 
dence,  whereapon  the  correspondence  was  read  to  the 
Court,  and  referred  to  the  Officers  and  Clerks*  Com- 
mittee to  consider  and  report 

The  Officers  and  Clerk's  Committee  is  composed  en- 
tirdy  of  members  of  the  Court  of  Common  Council,  and 
is  one  of  the  regular  committees  of  the  common  council  of 
theooiporation,  and  it  is  annually  appointed  by  them  for 
the  purpose  of  considering  and  reporting  to  the  Court  of 
Common  Council  upon  any  matters  that  may  be  referred 
to  them  relating  to  the  offices  in  the  appointment  of  the 
corporation.    It  has  always  been  the  custom  and  practice 
of  theoorporatibn  to  refer  all  such  inquiries  to  a  committee 
of  the  common  council,  which  committee  has  been  in 
later  times  and  now  is  called  and  known  as  the  Officers 
and  Clerks'  Committee,  to  inquire,  and  when  necessary, 
to  take  what  in  the  minutes  is  termed  evidence,  but 
coimts  of  yiva  voce  and  written  statements  not  upon 
oath,  and  to  consider  and  report  to  the  common  council, 
it  being  considered  impracticable  for  the  common  council, 
vhich  consists  of  two  hundred  and  thirty *two  persons,  to 
transact  in  all  its  details  the  business  of  the  corporation 
vithont  previous  investigation  by  a  committee.     The 
Officers  and  Clerks'  Committee  consists  of  twelve  alder- 
men and  thirty  commoners,  who  are  appointed  for  a 
period  of  four  years,  one  fourth  of  the  members,  together 
with  any  who  may  cease  to  be  of  the  common  council, 
going  off  the  committee  every  year. 

In  pursuance  of  the  reference,  the  Officers  and  Clerks' 
Committee  proceeded  to  make  such  investigations  as  they 
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it  St.  On  tbe  22iid  October,  Mr.  AUtman  attended 
them,  and  handed  to  them  the  following  written 


propose  and  desire  to  prove — 

TBt,  That  all  special  pleadings,  awards,  orders  of 
ice,  confeBsions  of  debt,  notices  for  new  trials,  to 
rders,  to  set  aside  awards,  to  review  taxadon  of 
be.,  &c.,  are  reqiured  by  the  Act  of  Par liaoaeot  or 
af  the  Court,  to  be  directed  to  and  served  upon 
pstrar  of  the  Court,  and  are  afterwards  preserved 
led  by  him  as  evidence  of  the  minute  book  and 
dings  in  Court. 

scoud.  That  the  duties  Mr.  Otgood{M  r^iatrar  of 
mrt)  desires  to  impose  on  me,  viz.,  that  of  taking 
)  in  Court  of,  and  accouuting  to  the  Jud^  for, 
;h  special  pleadings  and  other  matters  as  above- 
DDed,  aa  well  as  of  all  correspondence  to  the 
;  or  to  himself  as  registrar,  in  reference  to  com- 
9,  or  other  proceedings  in  Court,  are  no  part  of 
ities  of  the  high  bailiff,  and  have  never  been  per- 
d  by  him,  but  are  entirely  and  exclimvely  the 

of  the  re^trar  of  the  Court,  and  as  each  have 
performed  by  him  since  the  establishment  of  the 

in  1847. 

hird.  That,  as  high  bailiff,  I  am  prohibited  by  tbe 
m  (City)  Small  Debts  Act,   from  acceptiug  the 

of  r^strar,  in  the  eiecution  of  the  Act,  under  a 
ty  of  60/.  for  every  such  offence,  with  a  liabili^  to 
»al  from  my  office  by  the  coiporation. 
ourth.  That  the  whole  of  my  duties  aa  high  buUff 
been  performed  regularly,  fsithfiilly,  and  properly, 
'ifth.  That  I  have  never  disobeyed,  or  refused  to 
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perform  any  order  made^  either  by  the  Judge  or  the  1869. 
Gorporatioii  in  reference  to  the  duties  of  the  Sheriffs  "  q^^,, 
Court.  „  ▼• 

"  Odober  22nd,  1866.  ''John  R.  Aikman.'' 

The  oommittee  finding  that  the  plaintiff  was  affected 
by  the   statements  of   Mr.  Aikman  directed   that  he 
fihoTild  be  furnished  with  a  copy  of  the  correspondence 
between  Mr.  Aikman  and  the  Judge  of  the  Court,  and 
also  with  a  copy  of  the  written  statement  of  what  Mr. 
Aikman  proposed  to  prove  which  were  furnished  to  him 
accordingly ;  and  the  plaintiff  was  requested  by  the  com* 
miUee  to  answer  Mr.  Aikman*^  statements  in  writing. 

The  plaintiff  thereupon  addressed  to  the  committee 
the  following  letter: — 

''  Sheriffs  Court,  Guildhall  Buildings^ 
«•  October  29th,  1866. 
''  Gentlemen — I  have  the  honour  to  inform  you,  that 
through  your  order,  for  which  permit  me  most  respect- 
fully to  thank  you,  I  have  obtained  a  copy  of  the  late 
correspondence  between  his  Honour  Mr.  Commissioner 
Kerr  and  Mr.  Aikman^  together  with  a  copy  of  what  the 
latter  gentleman  proposes  and  desires  to  prove.     I  have 
thought  that  I  should  be  best  meeting  the  views  of 
your  committee,  if  I  answered  in  writing  categorically 
Mr.  Aikman^s  allegations,  made  for  the  Jirst  time  after 
lus  services  in  Court  had  been  dispensed  with  by  the 
^^^  and  most,  if  not  all  of  them,  being,  as  I  respect- 
fully submit,  altogether  irrelevant  to  a  proper  explanation 
of  his  own  conduct,  as  it  can  be  no  answer  to  one  charge 
to  make  another.     Mr.  Aikman^  in  the  third  page  of 
his  answer  to  the  Judge  of  the  30th  Auffust  last,  writes 
>a  follows — [Here  was  quoted  the  passage  set  out  ante, 
P- 131,  beginning  with  the  words  *  So  strictly  I  may  say 
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is  been  the  case,'  and  ending  with  the  word*  '  a 
>r  of  at  least  five  yeare  standing.']  In  answer  to 
beg  most  reEpectfull;  to  refer  your  committee  to 
dge  and  to  the  official  retoni  sent  herewith,  pur- 
toyourresolutioaof22nd  Orfoftw instant.  Daring 
wen  years  I  have  been  in  ofBce  I  have  never  been 

from  the  sittinga  of  the  Court,  except  with  leave, 
Account  of  illness,  or  when  in  attendance  on  com- 
s,  or  under  subpoena  at  other  Courts ;  and  then  the 
lerk  for  the  time  being  hasalwayB  taken  the  minutes 
the  tpecial  order  and  direction  of  the  Judge ;  the 
ection  of  the  Act  enacting  '  Uiat  the  clerk  (regis- 
>f  the  Court  with  »ueh  aisiatant  clerk  or  clerks  aa 
id,  shall  issue  all  summonses,  &c.,  and  register  all 
and  JudffmaUs  of  the  Court.'    The  acta  of  all  my 
are,  in  the  eye  of  the  law,  supposed  to  be  my 
i,  for  instance,  if  a  '  mandamus'  were  applied  for, 
ipel  the  issue  of  any  process,  or  the  performance 

act,  which  had  been  refused  by  any  clerk  under 
le  application  to  the  Court  of  Queeu's  Bench 
be  made  aa  against  me,  as  the  regtatrar,  and  not 
:  the  clerk  making  such  default,  and  the  4th 
L  of  the  County  Courts  Equity  Jurisdiction  Bill 
,  that  the  'chief  clerk  and  the  cliief  hailiflf  of  the 
Sheriffs)  Court  shall  henceforth  be  respectively 
the  registrar  and  high  bailiff  thereof,  the  word 
ir  being  interpreted  to  include  the  astittant  cterki.' 
linute  books  will  speak  for  themselves,  and  no 
)  will  be  found  therdn  except  mine,  or,  in  my 
e,  and  as  my  locum  lenent,  that  of  such  chief 

*  *  *  *  During  the  sitting  of  the  Court 
le  is  most  fully  occupied  in  taking  the  minutes, 
recording  officer  in  Court  (Mr.  Aihman  being,  as  I 
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conader,  the  executive  officer)^  and  I  may  say  that  my        1869. 
pen  scarcely  ever  ceases  the  whole  time.     Upon  the       Osgood 
correctness  of  these  minutes  the  legality  or  illegality  of      Nsuoh. 
an  the  subsequent  proceedings  entirely  depends,  as  from 
them  the  orders  and  certificates  to  foreign  Courts,  &c. 
are  made  out,   and   executions  and  commitments   to 
prison  issued ;  so  that  the  property  and  liberty  of  the 
sutora  are  at  stake  upon  the  correctness  of  my  record, 
which  would  be  liable  to  error  if  I  had  to  jump  up  and 
down  fix)m  my  seat  to  hand  up  papers,  and  it  must  be 
otherwise  apparent  how  essential  it  is  that  my  attention 
should  not  be  in  any  manner  diverted  from  much  more 
responsible  duties.     [The  remainder  of  the  letter  was  a 
comment  on  other  parts  of  Mr.  Aikman's  letter  to  the 
Judge,  and  contained  charges  against  him  of  inattention 
and  insubordination  in  the  performance  of  the  duties 
of  his  office.] 

"  I  have  the  honour  to  remain,  &c., 

"  George  Osgood" 

On  the  30th  October  the  Committee  again  met,  when 

the  letter  from  the  plaintiff  was  laid  before  them.     Mr. 

AUman  thereupon  handed  to  the  Committee  two  addi- 

tional  written  statements  as  follows :  — 

"I  will  prove  that  the  clerks  or  some  of  them  who 
sat  in  Court  and  minuted  the  judgments  took  the  judg- 
ments down  in  pencil,  and  that  afterwards  they  were 
written  in  ink  by  the  registrar.  I  should  think  that 
Mr.  Marshall^  Mr.  White,  Mr.  Tift,  Mr.  Deacon,  and 
I  might  also  say  on  many  occasions  the  late  Mr.  Thomp- 
MK  and  the  present  Mr.  Grant  often  minuted  the  pro- 
ceedings in  pencil  in  Court,  and  they  were  afterwards 
copied  in  ink  by  the  registrar. 
"  Ocf.  30th,  1866."  ''John  R.  Aikman:* 
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l^at  Mr.  Otffood  does  not  attend  personally  to  the 

Bpondence  of  the  Court     That  the  correspondence 

»  to  remittances  of  money  and  to  almost   all  other 

BFs  coming  before  the  Court. 

"  Oct.  30th,  1866."  "John  R.  Aikwnan." 

ipies  of  these  were  fumiiihed  to  the  plaintiSl 

le  Committee  met  again  on  the  26th  November,  and 

ig  made  further  enqniriea  into  the  matters  referred 

lem,  and  being  specially  attended  by  the  oommoQ 

ant  to  assist  them  in  the  conduct  of  the  enquiry, 

ght  up  to  the  Court  of  Common  Council  the  fol- 

Ig  report : — 

"  To  the  Right  Honourable  the  Lord  Mayor,  Alder- 

and  Commons  of  the  city  of  London,  in  Common 
icil  assembled. 

We,  whose  names  are  hereunto  subscribed  of  your 
mittee,  in  relation  to  officers  and  clerks,  to  whom 
the  18th  October  last,  it  was  referred  to  con- 
'  and  report  upon  a  letter  of  Mr.  John  Robertson 
tan,  high  bailiff  of  the  Sherifb  Court,  enclosing  a 

of  correspondence  which  has  passed  between  the 
'fi  of  the  said  Court  and  himself  as  high  bailiff,  do 
fy  that  we  have  heard  Mr.  Jikman  upon  the  cor- 
)ndence,  and  have  also  examined  the  clerks  in  the 
itrar's  department,  and  as  the  letter  of  Mr.  Aikman 
odies  certain  allegations  affecting  the  registrar,  that 
iv  has  been  permitted  by  us  to  take  a  copy  of  the 
bpondence  and  has  subsequently  addressed  to  as 
ter  in  reply  thereto." 

Upon  our  meeting  for  the  further  consideration  of 
reference  we  were  attended  by  Mr.  Common  Ser- 
t,  and  having  been  Advised  by  that  offi^r  upon  the 
irtant  questions  which  are  now  involved,  and  the 
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leferenoe  as  at  present  made  to  us  bj  the  Courts  we        1869. 
beg  to  report  tbat  whereas  it  appears  upon  the  inquiry       qsoood 
instituted  on  the  subject  of  the  reference  that  a  serious      neuoh 
disagreement  has  arisen  between  the  registrar  and  the 
high  bailiff  of  the  Sheriffs  Court  as  to  their  respective 
duties  and  functions,  and  that  allegations  and  counter- 
aUegations  have  been  preferred,  demanding  immediate  * 

consideration,  and  which,  if  well  founded,  indicate  a 
Btate  of  things  which  must  seriously  interfere  with  the 
dischai^  of  the  public  business  by  those  officers,  we 
recommend  that  the  authority  of  the  Court  be  given 
for  this  Committee  to  investigate  the  several  allegations 
and  to  report  thereon  to  the  Court'' 

The  report  was  signed  by  the  chairman,  and  thirteen 
members  of  the  Committee. 

On  the  13th  December,  this  report  was  presented 
to  the  Court  of  Common  Council,  and  having  been  read, 
waa  agreed  to  by  the  Court,  and  an  order  was  made,  of 
which  the  following  is  a  minute — 

''Report  Officers  and  Clerks'  Committee,  on  the 
reference  of  the  18th  ulto.  and  for  further  powers  to 
enable  the  Committee  to  investigate  certain  allegations 
affecting  the  registrar  and  the  high  bailiff  of  the  Sheriffit 
Coort,  read,  agreed  to  and  ordered  accordingly." 

On  the  28th  January,  1867,  the  Officers  and  Clerks' 
Committee  met  to  consider  the  reference  made  to  them 
^7  the  Court  on  the  13th  December,  1866.  That  Com- 
mittee was  a  new  Committee  appointed  by  the  Court 
of  Common  Council,  on  the  17th  January,  1867, 
sooording  to  annual  custom.  Thirteen  of  its  members 
lud  not  been  members  of  the  committee  of  1866.  The 
ieiay  in  the  meeting  of  the  committee  was  caused  by 
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uhI  re-election  of  the  Coart  of  Common  OouDcnl 
a  St.  Tkomai'  Day  (the  21st  December),  and 
lequent  ceswition  of  meetings  of  all  committees. 
was  the  first  meeting  of  the  Officers  and  Clerks' 
ttee  after  its  animal  appointment  by  the  Coart 
imoD  Connd),  and  no  change  vhate^er  was 
n  the  members  of  the  committee  from  and 
ig  the  28tb  January  up  to  and  tDcloding  the 
arch,  1867,  on  which  day  their  report  was  made 
e  matters  referred  to  them  on  the  13th  December, 

;ommittee  again  met  on  the  1st,  5th,  14th,  22nd 
Ith  February,  and  the  6th  and  13th  I^areh. 
intiff  was  present  at  the  meetings  of  the  5th,  14th, 
nd  28th  February,  but  not  before,  and  was  not 

at  the  meetings  of  the  l&t  February  and  the  6tli 
:h  March,  on  which  days  no  evidence  was  taken. 
sctions  of  the  committee  full  notes  of  the  pro- 
s  before  them  on  the  5th,  14th,  22nd  and  28th 
-y,  were  taken  by  a  shorthand  writer, 
rth  March  (during  the  investigation),  the  com- 

took  up  to  the  Court  of  Common  Council 
■t  recommending  that  the  plaintiff  should  be 
Tated  for  his  serriccB  under  The  County  Courts 
165,  by  the  payment  to  him  of  an  amount  equal 

amount  of  the  registrar's  fees  received  under 
it  mentioned  Act  The  report  was  confirmed, 
I  additional  remuneration  wa^  ever  paid  to  the 
r  except  ZiL  6s.  6</.  for  services  and  extra  duties 
d  upon  him  under  the  last  roeuttoned  Act,  from 

October,  1865,  to  the  25th  December,  1866,  and 
■titer  sum  of  15/.  ^n.  2d.  for  similar  services  and 
uties  to  the  2uA  May,  1867. 
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On  the  13th  March,  after  the  termination  of  the        1869. 
enquiry^  a  report  was  agreed  to  by  the  committee,  in       omood 
their  committee  room»  and  signed  by  eleven  members.    It       xkuov 
was  afterwards  signed  by  five  other  members  in  the  office 
of  the  town  clerk,  or  in  the  Court  of  Common  Council. 
After  detailing  the  proceedings  before  the  committee, 
it  submitted    the   following    resolutions  : — "  Resolved 
noanimously,  that   in   the   opinion  of  this  committee 
the  duties  of  chief  derk  or  registrar  of  the  Sheriffs 
Court   have    not   been    properly   discharged    by    Mr. 
Oigood,    Kesolvedy  that  in  the  opinion  of  this  com- 
mittee the  duties  of  chief  or  high  bailiff  of  the  Sheriffs 
Court   have    not   been    properly  discharged    by   Mr. 
AikmaiL     Besolved  unanimously,  that  in  the  opinion 
of  this  committee  such  irregularities  have  been  disclosed 
m  the  offices  of  the  registrar  and  high  bailiff  respectively 
as  seriously  interfere  with  the  proper  conduct  of  public 
business,  and  that  the  Court  of  Common  Council  be 
recommended  to  take  such  steps  as  they  may  deem 
adTisable  under  the  provisions  of  The  London  (City) 
Small  Debts  Extension  Act,  1852."     It  then  stated  that 
iliroiigh  the  city  solicitor  they  had  obtained  the  opinion 
of  the  recorder  and  the  common  serjeant  as  to  the  powers 
fonessed  by  the  corporation  with  respect  to  the  dis- 
cWge  or  removal  of  those  officers^  and  set  out  that 


The  report  was  signed  by  the  chairman  and  fifteen 
memhers  of  the  committee. 

%  the  practice  of  the  Court  of  Common  Council 
^  their  committees,  seven  members  of  a  committee 
ooDstitiite  a  quorum^  and  in  order  to  authenticate  and 
Sli^6  validity  to  a  report  of  a  committee^  it  is  not  neces- 
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it   should   be  sigaed   by   more  than     seven 

Of  the  members  of  the  committee  signing 

t  four,  iDcluding  the  chairman  of  the    com- 

^tended  every  meetiag  of  the  committee,   one 

eveiy  meeting  except  that  on  the  Ist  F'ie6Tttarr/f 

day  no  evidence  was  taken,  and  two  attended 
eting  escept  that  on  the  28th  Jatautryf  on 
y  also  DO  evidence  was  taken ;  so  that  the 
%  signed  by  seven  members  who  had  attended 
;ting  of  the  cotnmittee  at  which  evidence  was 
Svery  one  of  the  committee  had  an  oppor- 
<m  day  to  day  of  reading  the  transcript  of  the 
I  writer's  notes  of  the  proceedings, 
e   formal    proceedings  of   the   committee    in 

to  the  matters  referred  to  them  weie  con- 
1  the  usual  manner,  and  with  regularity  and 

[)ort  of  the  13th  March  was  laid  before  the  Court 
lon  Council  on  the  Slst  March,  and  it  was  re- 
d  ordered  that  a  copy  of  it  should  be  furnished 
Otgood,  and  that  he  should  be  at  liberty  to 
nd  take  copies  of  the  evidence  which  had  been 
Tore  the  committee,  and  that  he  should  shew 

that  Co'jrt  on  the  4th  April  next,  at  twelve 
it  noon,  why  he  should  not  be  removed  from 

of  chief  clerk  or  registrar. 
1  of  the  resolution  and  order  was  Inmtahed  to 
itiff,  together  with  a  copy  of  the  report  of  the 
irch,  and  he  afterwards  attended  at  the  office 
own  clerk  and  inspected  the  transcript  of  the 
d  writer's  notes  of  the  proceedings  before  the 
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On  the  28th  March^   he   requested   permission  to        1869. 
appear  and  be  heard  by  counsel,  and  that  the  hearing       Osgood" 
might  be  postponed  until  after  the  Spring  Assizes,  and       kbuov. 
that  in  the  meantime  he  might  be  furnished  with  a 
copy  of  the  shorthand  writer's  notes  of  the  proceedings 
and  e^dence  taken  before  the  Officers  and  Clerks'  Com- 
mittea 

On  the  4th  AprU^  the  Court  of  (/ommon  Council 
resolved  and  ordered  that  his  application  for  delay  and 
to  be  allowed  to  appear  by  counsel  should  be  complied 
with,  and  that  he  should  shew  cause  on  the  2nd  May, 

On  the  29th  AprU  the  plaintiff's  solicitors  applied  to 
the  town  clerk  for  a  statement  in  writing  specifying  the 
specific  chaise  or  charges  against  hiuL  On  the  80th 
the  town  clerk  replied,  that  he  had  not  authority  to  fur- 
nish any  documents  beyond  those  that  had  already  been 
sent  to  the  plaintiff. 

After  the  meeting  of  the  Court  of  Common  Council 
on  the  4th  April,  and  before  their  meeting  on  the  2nd 
M(yy  the  report  of  the  Committee  of  the  13th  March, 
with  the  documents  appended  thereto,  viz.,  the  letter  of 
Mr.  Aikman  of  the  3rd  October,  1866,  the  correspon- 
dence with  the  Judge  of  the  Sheriffs  Court,  the  three 
statements  of  Mr.  Aikman  of  the  22nd  and  30th  October, 
1866,  the  letter  of  the  plaintiff  of  the  29th  October,  1866, 
the  transcript  of  the  shorthand  writer's  notes  of  the 
proceedings  of  the  committee,  and  the  extracts  from 
the  minntes  of  the  Court  of  Common  Council  of  the 
2l8t  March  and  the  4th  April,  was  printed,  and  a  copy 
thereof  delivered  to  the  Lord  Mayor  and  Aldermen  and 
every  member  of  the  Court  of  Common  Council,  and 
siso  to  the  plaintiff  and  Mr.  Aikman. 
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1869.  On  the  2nd  May^  a  duly  constituted  meeting  of  the 

Osgood  common  council  was  held^  when  the  plaintiff  appeared  to 
Nelson.  shew  cause^  and  was  represented  by  counsel.  On  being 
called  upon  by  the  Court  to  shew  cause  the  Recorder  of 
London^  acting  according  to  immemorial  custom  as  the 
mouthpiece  and  on  behalf  of  the  Court  of  Common 
Council,  asked  whether  the  plaintiff  wished  to  offer  any 
further  evidence  than  that  which  appeared  on  the  short- 
hand writer's  notes.  His  counsel  answered  that  the 
plaintiff  was  not  prepared  with  any  evidence ;  that  the 
plaintiff  had  no  notice  that  any  would  be  taken ;  and 
he  apprehended  that  the  Court  of  Common  Council 
being  a  body  so  numerously  constituted  had  for  its 
convenience  delegated  to  the  committee  the  power  of 
receiving  evidence,  and  he  presumed  was  prepared  to 
act  upon  the  evidence  received  by  them.  Notes  were 
taken  by  a  shorthand  writer  of  the  proceedings  before 
the  Courts  and  of  the  addresses  of  counsel ;  the  plain- 
tiff's counsel  in  the  course  of  his  address  reserving  all 
the  legal  rights  of  his  client.  At  the  close  of  the 
speeches  of  counsel  the  Court  proceeded  to  deliberate 
with  closed  doors,  when  they  arrived  at  the  following 
resolutions : — 

"  Resolved :  That  in  the  opinion  of  this  Court  the 
duties  of  chief  clerk  or.  registrar  of  the  Sheriflb  Court 
have  not  been  properly  discharged  by  Mr.  Osgood. 

'*  Resolved :  That  this  Court  having  carefully  consi- 
dered the  evidence  as  to  the  manner  in  which  the  duties 
of  the  office  of  chief  clerk  or  registrar  of  the  Sherifia 
Court  have  been  discharged  by  Mr.  Osgood  is  of  opinion 
that  reasonable  cause  exists  for  his  removal  from  his 
said  office^  and  this  (vourt  doth  hereby  remove  him 
accordingly." 
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The  common  council  then  appointed  the  defendant,        18C9. 
the  city  solicitor,  chief  clerk  or  registrar  pro  tempore.  Osgood 

A  copy  of  the  General  Rules  relating  to  the  duties  ^  ^• 
and  powers  of  the  chief  clerk  of  the  Sheriffs  Court 
framed  under  stat.  15  &  16  Vict  c.  Ixxvii.  s.  62. ;  and 
of  the  Rales  and  Orders  made  under  stat.  28  &  29  Vict. 
c.  99. ;  a  copy  of  the  minutes  of  the  Officers  and  Clerks' 
Committee,  so  far  as  they  related  to  the  enquiry  in 
question;  also  the  notes  of  the  proceedings  before  them, 
tad  of  the  proceedings  before  the  common  council, 
were  to  be  taken  as  part  of  the  case. 

The  Court  was  to  be  at  liberty  to  draw  any  inference 
offset  which  might  have  been  drawn  by  a  jury. 

The  questions  for  the  opinion  of  the  Court  were  :^ 

First  Whether  the  plaintiff  was  on  the  2nd  May, 
1867,  lawfully  removed  from  his  office? 

Secondly.  Whether  he  had  ceased  to  be  entitled  to  the 
oflice  before  the  granting  of  the  rule  nisi  for  an  infor- 
mation in  the  nature  of  a  quo  warranto  by  reason  of  the 
expiration  of  the  term  for  which  he  was  elected. 

By  The  County  Courts  Act,  1846,  9  &  10  Vict  c.  95. 
I.  24.  the  appointment  of  clerks  of  County  Courts  is 
vested  in  the  Judges  of  those  Courts,  subject  to  the 
approval  of  the  Lord  Chancellor,  with  a  power  of  removal 
in  case  of  inability  or  misbehaviour,  subject  to  the  like 
M>provaL 

By  The  County  Courte  Act,  1850, 18  &  14  Vict  c.  61 . 
I.  4,  so  much  of  stat.  9  &  10  Vict  c.  95.  as  relates  to 
the  removal  of  clerks  of  County  Courts  is  repealed ;  and 
the  power  to  remove  them  is  vested  in  the  Lord  Chan- 
cellor or  the  Chancellor  of  the  Duchy  of  Lancaster. 

By  The  County  Courts  Act,  1856,  19  &  20  Vict 

▼01*.   X.  L  B.   &    8. 
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c.  lOa  *.  8.,  the  clerk  of  a  County  Conrt  is  to  be  caHed 
the  registrar  of  the  Conrt. 

By  Tlie  (v'onnty  Conrta  Act,  1867,  30  &  31  Ktrf. 
c.  143.  t.  84.,  that  Act  and  the  several  County  Courts 
Acta  specified  in  Schedule  (D.)  shall  be  conatmed  to- 
gether as  one  Act :  there  being  a  similar  enactment 
in  The  Connty  Conrts  Act,  1865,  28  &  29  Vtct.  c.  99. 
*.  21. 

The   Lmulm    (City)    Small    Debts   Extension    Act, 
1852,   15  &  16   Viet.  e.  lurii.  ».  U.  enacts,    "That 
etery  chief  clerk  of  the  Court  to  be  hereafter  appointed 
shall  be  an  attorney  of  one  of  Her  Majesty's  superior 
Courts  of  common  law,  who  shall  hare  practised  as  an 
attorney  for  at  least  fi?e  years ;  and  aacb  clerk  shall  be 
appointed  by  the  mayor,  aldermen,  and  commons  ;  and 
it  shall  be  lawful  for  the  mayor,  aldermen,  and  com- 
mons, in  case  of  the  inability  or  misbehaviour  of  the 
clerk  for  tfae  time  being  of  the  Court,  or  for  any  other 
cause  which  may  appear  reasonable  to  the  mayor,  alder- 
men, and  commons,  to  remOTe  such  clerk,  and  to  appoint 
some  other  person,  qualified  aa  aforesaid,  to  be  clerk  of 
the  Court ;  and,  until  otherwise  directed  by  the  mayor, 
aldermen,  and  commons,  every  sncb  clerk  shall  be  paid 
by   fees,   as  hereinafter    provided ;    and    in   caae   any 
assistant  clerk  or  clerks  shall  be  necessary  for  carrying 
on  the  business  of  the  Court,  such  assistant  clerk  or 
clerks  shall,  during  such  time  as  the  chief  clerk  shall 
be  paid  by  fees,  be  provided  and  paid  by  the  chief  clerk 
□f  the  Court ;  but  if  the  chief  clerk  shall  at  any  time 
be  paid  by  a  salary,  and  not  by  fees,  then  tfae  asaiatast 
clerk  or  clerks  shall  be  appointed  by  the  mayor,  alder- 
men, and  commons,  and  shall  be  paid  out  of  tfae  general 
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fund  of  the  Court  such  yearly  salary  for  their  services        1SG9. 
as  the  mayor,  aldermen,  and  commons  shall  from  time       o^^^^ 
to  time  think  proper."  Neuow. 

By  sect.  136,  '*  the  words '  mayor,  aldermen,  and  com- 
mons' shall  be  understood  to  mean  the  mayor,  aldermen, 
and  commons  of  the  dty  of  London  in  common  council 
assemhled/' 

The  County  Courts  Act,  1865,  28  &  29  Vict.  c.  99. 

*.  4.  enacts^    "  The  Judge  and  officers  of  the  Court 

held  under    the   provisions  of'   stat.   15  &  16   Vict. 

c.  hutviL,  "  hereinafter  called  The  City  Court,  shall 

respectively   have  and   exercise  the    like  jurisdiction, 

powers,  and  authorities  in  all  respects,  except  the  power 

of  appointing  officers,  as  are  for  the  time  being  possessed 

Md  exerdaed  by  the  Judge  and  officers  respectively  of  a 

Metropolitan  County  Court ;  and  the  chief  clerk  and 

tbe  chief  baQiff  of  the  City  Court  shall  henceforth  be 

T^fectively  styled  the  registrar  and  high  bailiff  thereof, 

the  word  *  registrar'  being  interpreted  to  include  the 

assistant  clerks,  and  the  words  *  high  bailiff'  the  bailiffs 

of  tbe  City  Court ;   and  the  fees  which  may  be  from 

time  to  time  taken  in  a  County  Court  in  any  proceeding 

^u  vhich  jurisdiction  is  hereby  given  to  the  Judge  and 

officers  of  the  City  Court  shall  be  taken  in  the  City 

Court,  and  shall  be  paid  into  the  general  fund  thereof, 

aod  the  Judge  and  officers  of  the  City  Court  shall,  out 

of  the  said  general  fund,  be  respectively  paid  additional 

^^Mes  of  such  amount  as  the  mayor,  aldermen,  and 

commons  of  the  city  of  London^  in  common  council 

^^mUed,  from  time  to  time  shaU  think  fit  to  direct ; 

and  such  Judge  and  officers  of  the  City  Court  shall 

conform  to  the  rules  and  orders  made  under  the  authority 

of  thin  Act" 

L  2 
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The  case  waaaigaei  on  January  19th,  22nd  and  S7th, 
d  judgment  delivered  on  the  latter  day. 

Montagu  Ckamben  {Gibbons  with  him),  for  the  plain- 
r.—First.  The  office  of  chief  clerk,  now  staled  regis- 
ir  of  the  Sheriffs  Court  of  the  city  of  London,  is  an 
cieat  office,  and   as  it  concema  the  adminiatration 

justice  is  at  common  law  a  freehold  office.  The 
ties  of  it  are  similar  to  those  of  clerk  of  the  peace 

a  county,  which  is  held  for  life,  subject  to  remoTal 
'    misdemeanour    in    the    execution    of    the    ofiice. 
[e  dted  Rex  v.  The  Mayor  i[c.  of  London  (a),  per 
tkuTtt  J.  ;  Coll  V.  The  Bishop  of  Coventry  and  Ueh 
Id  (ft),  per  Hobart  C.  J.,  reco^iied  in  Harconrt  v. 
w  (c).]     At  any  rate  the  office  to  which  the  plaintiff 
is  appointed  under  stat.  15  &  16  Vict.  c.  Ixxvii.  i.  II., 
ing  held  during  good  behaviour,  is  a  freehold  office. 
leUiih,  contra,   admitted  that  the  office   created    by 
it  enactment  was  a  freehold  office].    And  the  common 
iiQcil  could  not  alter  the  tennre  of  it  hy  appointing 
e  plaintiff  annually.     Though  the  first  appointment 
is  "  subject  to  the  regulations  of  the  Court  respertiDg 
B  said  office,  and  the  standing  order  for  the  anniiBl 
iction  of  officers,"  the  subsequent  appointments  were 

general  terms  and  unconditional.  The  duties  and 
wers  of  the  chief  clerk  were  altered  by  stat  15  &  16 
\eL  c.  lixvii.,  and  by  the  general  rules  framed  under 
:t  63  by  the  recorder  and  common  serjeant,  and 
B  Judge  of  the  Sheriffs  Court ;  and  the  common 
unci)  have  accordingly  adopted  him  as  an  officer 
der  that  Act,  and  therefore  holding  a  freehold  office. 

(o)  2  T.  B.  177.  182.  (b)  Hob.  140.  153. 

(r)  4  Med.  1(57.  173-4. 
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Wbere  the  Legislature   has    giveo  to   any   person  or       18G9. 
persons  the  power  of  appointing  to  a  public  office  con-       Osoooo 
nected  with  the  administration  of  justice,  an   appoint-      ^g^li^ii. 
ment  with  a  condition  or  limitation  inconsistent  with 
the  tenure  of  the  office  is  void,  and  the  office  vests 
in  the  appointee  free  from  the  condition;    1   Shepp. 
Touclut,   132  ;     Meade   v.    Sir  John    Lenthall  {a)  ; 
Smmden  v.  Owen   {b) ;  Sugden  on  Powers^  ch.  10,  s.  3, 
p.  526,  8th  ed.,  citing  Alexander  v.  Alexander  {c\  per 
Lord  HardwicJce;   Ward  v.  TyreU  (d).     In  CoU  v.  TIte 
Bishop  of  Coventry  and  Lichfield  (e),  Hobart  C.  J.  said, 
p.  153/'  I  cannot  grant  the  offices  of  my  gift  as  Chief 
Justice,  for  less  time  than  for  life/'     \^Lush  J.   He  does 
not  say  what  the  consequence  would  be  if  he  did ;  that 
is  the  question  here.]      [He  also  cited   The    Case  of 
SuUons   Hoipital  (/),  pi.  8 ;    per  Treby  C.  J. ;    Jones 
T.  Clerk  (^),  Owen  v.  Saunders  (A).]     [Cockbum  C.  J. 
This  is  not  the  case  of  a  body  exceeding  their  power, 
but  rather  of  not  acting  up  to  it.     Lush  J.     There 
is  a  sound  radical  distinction  between  a  defective  or 
excessive  execution  of  a  power  and  a  complete  execu- 
tion of  it  with  an  unauthorised  condition  annexed.]  That 
distinction  exists  even  in  the  case  of  a  bare  power,  but 
in  the  case  of  a  power  accompanied  with  a  trust,  the  con- 
d\l\on\s  void,  and  the  trust  is  executed.  \^Mellish,  contra. 
In  The  Case  of  Sutton,  Marshal  of  the  Court(t)  a  grant  of 

(a)  Cro,  Car.  587. 

(4)  2  So/ir.  467;  8.  C.  Owen  v.  Saunders,  1  Ld.  Raym.  168. 

W  2  Vee.  640.  &45.  (d)  25  Bsav.  563. 

W  Bob.  140.     See  4  a>.  236;  6  Co.  506,  61  a. 

if)  10  Co.  23  a.  34  a.  (g)  Hardr.  46. 

f*)  1 U  Raym.  i:>8.  162 ;  8.  C.  Saunders  t.  Owen,  2  8alk.  467. 
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that  office  for  years,  determinable  on  the  death  of  the 
grantee,  was  held  good.]  The  common  council  ioteoded 
to  act  under  the  statute,  and  therefore  the  plaintiff  was 
in  the  office  by  virtue  of  the  statute.  Harcourt  v.  Fax  (o) ; 
Carver  v.  Rickardt  (A).  And  having  removed  him  for 
one  cause  it  is  contrary  to  justice  that  they  should  now 
resort  to  the  ground  that  the  period  for  which  he  held 
the  office  expired  by  effluxion  of  time;  2  Bac.  Air. 
Corporations,  p.  277,  7th  ed.,  citing  Reg.  v.  The  Bailiffi, 
g-e.,  oflpiwich  (c),  per  Holt  C.  J. 

The  plaintiff  was  not  legally  removed  froos  his  office. 

First,  the  power  of  removal  is  do  longer  vested  in  the 
common  council.     By  sUt.  28  &;  29  Viet.  c.  99-  »■  4.  the 
Sheriffs  Court  is  to  have  the  same  jurisdiction  as  a 
Metropolitan  County  Court,  and  the  chief  clerk  is  to  be 
styled  the  registrar  of  the  Court.     By  atat.   13  &  H 
Vict.  e.  61  ■  *.  4.  the  power  of  removing  clerks  of  county 
Courts  is  transferred  from  the  Judge  of  the  Court  to 
the  Lord  Chancellor.    By  stat  19  &  20  Vict.  c.  108, 
(.  8.  the  clerk  of  a  County  Court  is  to  be  called  the 
registrar  of  the  Court.     By  sect.  34  of  stat.  30  &  31  Vict, 
e.  142.  all  the  County  Courts  Acts  are  to  be  construed 
together.    Therefore  the  power  of  removing  the  r^istrar 
of  the  Sberi&  Court  is  now  in  the  Lord  Chancellor 
and    not   in   the   common   council.     [MelUth,    contra. 
Stat.  30  &  31  Vict.  e.  142.  i.  35.,  by  which  the  words 
"  County  Court"  include  the  Sheri&  Court  of  the  city 
of  London,  contains  a  proviso,  saving  "  the  authority  of 
the  mayor,  aldermen,  and  commons  of  the  city  ai  London 
in  common  council  assembled  in  relation  to  such  Court, 

(a)  4  Mod.  157.  174.  (4)  27  Star.  488. 

(r)  2Ld.  Ragn.  1:232.  124a 
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or  to  the  Judge  or  officers  thereof.'']     That  saving  clause        ^^^* 
does  not  extend  to  the  power  of  removal.    The  Sheriflfs       Osoood 
Coort  of  the  city  o{  London  is  placed  in  all  respects  in  the       Niuos. 
same  position  as  County  Courts;  by  order  in  council 
under  The  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  31  &  32  VicL  c.  71.  s.  2.,  it  has  been  appointed 
to  have  Admiralty  jurisdiction.     And  the   reasons  for 
the  Lord  Chancellor  having  the  power  of  removing  the 
registrar  are  obvious  from  the  larger  jurisdiction  now 
given  to  that   officer.      [He  also  cited  Reg.  v.  Hay- 
ward  (a),  per  Coekbum  C.  J.] 
Secondly.   The  proceedings  were  not  legal  or  regular. 
As  to  the  proceedings  before  the  committee.     The 
new  committee  appointed  in  1867  were  not  entitled  to 
make  use  of   the  proceedings   before  the  committee 
appointed  in  the  preceding  year.     Moreover,  all  the 
members  of  the  committee,  to  whom  the  investigation 
of  the  chaises  was    referred,  should   have  attended 
each  meeting.     The  report  of  the  committee  was  signed 
by  some  members  who  had  not  attended  all  the  meet- 
ings, and  therefore  was  not  a  valid  act  of  the  committee. 
As  to  the  resolution  of  the  common  council.     Stat. 
15  &  16  VicL  c.  kxvii.  «.  11.  empowers  the  common 
council  to  remove,  for  inability  or  misbehaviour,  or  any 
other  cause  which  may  appear  reasonable  to  them.     But 
this  Court  restrains  corporations,  lay  and  ecclesiastical^ 
from  exercising  their  power  of  disfranchising  members 
and  dismissing  officers  except  for  reasonable  cause.     In 
2  Kyd  an  Corporations,  p.  58,  it  is  said,  '*  This  power 
of  amotion,  when   possessed  as  incident  to  the  corpo- 
ration at  large,  cannot  be  exercised  without  reasonable 

(/?)  2  B.  4'  S.  5So.  597. 
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ae."  And  there  mart  be  a  specific  charge  which  the 
cer  is  called  upon  to  answer.  The  charge  in  a  pn>- 
iing  "  to  torn  a  man  out  of  his  freehold,  ought  to  be 
oaely,  certain  and  cannot  be  aided  by  intendmenr  ; 
r.  T.  The  BaHifft  ^e.  oflpncick  (a),  per  Holt  C.  J.  In 
mt  m  CarponxtioMs,  pp.  248-9,  it  is  said  that  the  return 
a  mandamns  to  restoie  a  party  to  his  office  mast 
ibit  peculiar  certainty :  "  It  must  shew  that  the 
>tion  vas  made  at  a  meeting  of  the  body,   ia  whom 

power  of  amotion  resides  by  the  constitution  ;  that 
1  meeting  was  legnlarly  convened,  and  held  in  the 
liar  place  for  holding  corporate  meetings ;  that  the 
i^es  against  the  party  were  then  stated  to  him; 
:,  having  had  notice  of  them  a  reasonable  time  pre- 
18  to  the  meeting,  he  was  fully  heard  iu  his  defence." 
lie  object  being  that  the  Court  may  see  that  they 
e  properly  pursued  the  authority  vested  in  them ; 
»s  the  officer  ia  removable  at  pleasure,  when  they 
it  state  that  and  the  amotion  accordingly."     Also 

specific  charge  must  be  such  as  this  Court  will 
)gaize ;  as  in  the  case  of  sDrnmary  couvictions  by 
ices  of  the  peace,  who  have  no  jurisdiction  unless 
re  is  a  legal  charge  before  them.  No  statement  in 
ting  spetnlying  the  charges  agmnst  the  plaintiff  was 
liahed  in  answer  to  the  application  by  his  solicitor 
>re  the  meeting  of  the  common  council  at  which  he 

to  shew  cause.  In  The  City  of£!xeter  v.  Glide  (b), 
ch  was  the  case  of  a  mandamus  to  the  corporation 
Exeter  to  restore  the  defendant  to  the  offices  of  alder- 
1  and  chamberlain  of  the  city,  Holt  C.  J.  said,  p.  37, 
ut  that  which  made  the  return  not  good  was,  that  there 
[a)  2  Id.  Bayta.  1232.  1240.  (A)  i  Hod.  33,  &Ib  fd. 
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^a&  no  partiadar  summons  returned  for  the  defendant  to        1869. 
appear,  and  answer  wliat  should  be  objected  against  him ;       Osoooo 
and  therefore  they  had  proceeded  against  him  without       ^*B^||. 
hearing;  and  if  so,  his  disfranchisement  was  against  right 
and  justice.  This  is  the  express  resolution  in  James  Bagg's 
Case  {a) :  and  though  it  is  said  that  he  did  not  appear 
licet  summonitus  fnit,  that  is  not  material ;  for  he  must 
and  ought  to  have  a  particular  summons  for  a  particular 
diaige;  and  it  is  not  sufficient  to  summon  him  gene- 
rally, and  then  to  allege  particular  crimes  against  him, 
which  he  may  not  be  prepared  to  answer."     In  Bex  v. 
The  ChanceOor,  ^c.  of  Cambridge  {b)y  which  was  a  man* 
damns  to  the  Uniyersity  of  Cambridge  to  restore  Dr. 
Bendey  to  his  academical  degrees,  this  Court  examined 
the  causes  alleged  in  the  return,  and  one  of  the  objections 
to  it  was  that  the  contempt  was  not  sufficiently  made  to 
appear  to  the  Vice  Chancellor's  Court,  p.  1340.    l^Coch- 
htm  C.  J.    The  only  matter  decided  in  that  case  was 
that  as  it  was  not  shewn  in  the  return  that  the  proceed* 
ings  in  the  Conrt  of  the  Vice  Chancellor  were  according 
to  the  ciril  law,  it  must  be  intended  that  they  were 
according  to  the  common  law ;  and  therefore,  as  Dr. 
BcjitiSfy  had  been  proceeded  against  and  degraded  without 
heing  heard,  the  return  was  bad.]    The  common  council 
should  ha?e  heard  the  evidence  themselves,   however 
mconYeiiient  that  might  be,  considering  that  the  num- 
ber of  the  members  is  two  hundred  and  thirty-two,  of 
wbom  however  forty  constitute  a  quorum.    The  short- 
ly writer's  notes  of  the  proceedings  of  the  Committee 
were  not  l^al  evidence  upon  which  they  could  act.  The 
^n«  of  2Q  impeachment  by  tbe  House  of  Commons 

W  11  Co.  03  A,  99  tf.  (6)  2  Ld,  Baym,  1334. 
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St  be  befure  the  whole  House  of  Lords,  aud  the  trial 
introverted  elections  of  Members  of  Parliameat  was 
ided  by  the  whole  House  before  The  GrenvUU  Act, 
G.  3.  c.  16l     The  power  of  amotioa  from    an  office 
tDDOt  be  exercised  by  any  select  body,  unless  given 
by  charter,  or  claimed  by  prescription,  or   in   conoe- 
mce  of  a  by-law  tnade  by  the  body  at  large ;"  2  Bac. 
r.  Corporaiimt  (E.)  9,  p.  275,  7th  ed.     It   does  not 
>ear  what  authority   the   common  council    have    tu 
wint  aucb  a  committee  as  this.    In  ^ex  v.  The  Com- 
ly  of  Fiikermen  of  Favenham  {a).  Lord  Kenyan  said, 
}56,  "  As  to  the  irregularity  of  the  proceedings  in 
I  case;  perhaps  the  prosecutor's  appearing  may  have 
[>eused  with  the  necessity  of  any  summons  to  him  to 
!nd:  but  still  the  charge  against  him  should   have 
n  proved.     The  proceedings  also  seem  to  be  objec- 
lable  on  other  accounts ;  it  does  not  appear  that  the 
'ranchisement  was  by  a  Court  having  authority  to 
love  the  prosecutor.     Where  a  power  of  renaoval  is 
given  to  any  particular  part  of  a  body,  it  rests  with 
Company  at  large.    In  tliis  case  it  is  not  stated  that 
Court,  at  which  the  prosecutor  was   removed,  was 
burt  consisting  of  the  whole  body,  but  it  is  called  a 
\ter   Court,  which    may  be  composed  of  the  whole 
[npany  or  only  of  some  part  of  it ;  and  if  the  latter,  it 
uld  appear  that  they  had  power  of  removal.    Besides 
ich,  every  member  of  the  Company  having  power  to 
irauchise  should  have  uotice  to  attend  for  that  par- 
ilar  business."     \^Luth  J.   Lord  Kenyan  does  not  say 
>  the  chai^  should  be  proved.     How  do  you  suggest 
t  the  commou  couucil  should  hear  all  the  evidence? 

(n)  8  T.  B.  352. 


V. 
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Suppose  the  persons  who  are  to  give  evidence  will  not        1863. 

come  before   tbem  ?]      If  there  is  no  means  of  com-       q^qod 

pelling  their  attendance  it  is  a  defect  in  legislation. 

[^(oyes  J.  The  plaintifiF  was  heard  by  his  counsel  before 

the  common  council,  and  was  asked  whether  he  would 

give  any  farther  evidence.    Cockbum  C.  J.  And  he  made 

DO  objection  to  the  mode  in  which  the  evidence  had 

been  given.]     He  was  heard  under  protest ;  and  there 

was  no  legal  evidence  before  the  common  council  which 

Teqmred  him  to  give  farther  evidence.    [Cockbum  C.  J. 

Soppose  an  officer,  removable  by  the  Lord  Chancellor, 

is  convicted  of  a  misdemeanour  in  his  office,  may  not 

the  Lord  Chancellor  remove  him  without  legal  evidence 

of  the  conviction  and  judgment  ?] 

Meltiik  (Pollock  and  Archibald  with   him),  for   the 

defimdant. — ^The  standing  order  for  the  annual  election 

of  officers  subject  to  which  the  plaintiff  was  declared  to 

be  elected  to  the  office  of  chief  clerk  of  the  Sheriffs 

Court,  was  made  for  the  purpose  of  keeping  a  controul 

oyer  the  officers  appointed  by  the   common   council. 

His  re-election,  as  a  matter  of  course,  did  not  make  it 

more  than  an  annual  office.     But  waving  that  point, 

the  plaintiff  was  duly  removed. 

^t  The  power  of  removal  given  to  the  common 
cooncil  by  stat.  15  &  16  Vict  c.  Ixxvii  «.  11.  has  not 
been  transferred  from  them  to  the  Lord  Chancellor. 
[Cockbum  C.  J.  At  present  that  is  quite  clear.] 

Secondly.  In  general,  disability  and  misbehaviour  are 
the  only  proper  causes  of  dismissal  from  a  freehold 
office.  But  Stat.  15  &  16  Vict,  c,  Ixxvii.  *.  11.  gives  the 
common  council  a  power  of  removing  the  registrar  for 
*^y  other  cause  which  may  appear  reasonable  to  them ; 


[EXCH.  CH.  TRINITY  VACATION.] 
h  18  a  diBcretionsry  power.  The  cause  ouglit,  perhaps, 
r  to  resemble  disability  or  misbehaviour  in  the  office 
lat  it  should  be  persoual :  it  would  not  be  enough 
le  common  council  thought  another  person  better 
ified  to  fill  the  office.  And  this  Court  are  entitled 
ee  that  the  common  council  acted  bonS  fide :  if 
removal  was  to  gratify  the  spite  of  an  influential 
iber  of  their  body  or  to  commit  a  job  this  Coart 
It  possibly  interfere.  [CocWwm  C.  J.  Suppose  we 
that  the  cause  of  removal  was  unreaaonable,  though 

bonS  fide  adjudged  that  it  was  reasonable.    Suppoae 

thought  it  expedient  that  he  should  pass  a  com- 
ive  examination.     Ziu/i  J.    Suppose  they  convicted 

of  an  offence  which  had  nothing  to  do  with  the 
3s  of  his  office,  or  dismissed  biro  because  be  did  not 
ounce  the  letter  h.  The  case  of  an  act  contracted  to 
lone  to  the  satisfaction  of  a  third  person  furnishes 
nalogy :  this  Court  will  look  to  see  whether  it  has 
L  done  reasonably  to  his  satisfaction  {a).  If  the 
mon  council  may  remove  for  a  cause  which  appears 
snable  to  them,  though  it  does  not  appear  so  to 

Court,  it  is  an  arbitrary  power  of  removal,  and 
ices  the  office  to  one  held  at  pleasure.]  This  Court 
nly  entitled  to  see  whether  the  common  council 
d  within  their  jurisdiction,  and  within  the  discretion 
n  to  them  by  statute.  Beg.  v.  The  Govemort  of 
■Ungton  School  (d),  where  the  charter  empowered  the 
imors  of  the  school  to  remove  the  master  or  usher 
cording  to  their  sound  discretion,"  Lord  Denman, 
elivering  the  judgment  of  the  Court,  said,  pp.  696-7, 

I  See  Bra«»iUin  t.  The  Accidealal  Death  Inaiimnet  Company,  1  S. 
782.  707,  per  Crompton  J, ;  Sladhtid  y.  Lee,  3  B.  4  S.  3C1. 
fi  Q.  B.  f»-2:  sfllrmfd  in  trror.  mi. 
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"  The  allegation  of  removal  in  the  exercise  of  discretion        1869. 
is  an  iudependent  allegation,  which  the  prosecutor  does       Osoooo 
not  deny,  thoagh  it  is  accompanied  with  reasons  which^       Nkuon. 
on  the  trial,   he   disproved.      But   the  power  of    the 
governors  so  to  remove  justifies  their  so  doing ;  and  it  is 
not  to  be  restricted  by  any  opinion  which  we  may  form 
of  the  reasons  on  which  they  may  have  been  induced  to 
exert  \V     [Cockburn  C.  J.     Suppose  in  that  case  the 
governors  thought  that  the  master  did  not  come  up  to 
Ihe  standard .  of  education  in  these  times  and  that  a 
younger  man  would  be  preferable;  that  would  not  be 
a  sufficient  excuse  for  removal  from  a  freehold  office : 
the  person  appointed  to  it  is  appointed  for  better  and 
for  worse.] 

The  causes  of  removal  were  reasonable.     The  matters 

referred  to  the  committee  were  the  charges  against  the 

plaintiff  contained  in  the  letter  of  the  high  bailiff,  and 

the  first  of  those,  viz.,  non  attendance  to  the  duties  of 

his  office,  was  sufficient  ground  for  removal  under  the 

power  given  by  stat.   15  &  16   Vict  c.  Ixxvii.   s.  11. 

[Cockbum  C.  J.     As  to  the  charge  in  relation  to  the 

keeping  of  the  minutes,  the  plaintiff  was  stopped  in  his 

defence  before  the  committee.]   Then  the  authentication 

of  the  entries  in  the  minute  book  by  a  seal  on  which 

the  plaintiff's  name  was  engraved   instead  of  by  his 

signature,  was  not  that    which   stat.    15   &  16    Vict. 

c.  Ixxvii.  s.  102.  requires.     [Cochbum  C.  J.     All  the 

sammonses  from  this  Court  go   out  with   my  name 

stamped  upon  them.     In  many  cases  owing  to   his 

official  attendance  elsewhere,  it  would  be  physically 

impossible  for  the  chief  registrar  to  sign ;  and  the  act 

of  stamping  must  be  done  by  a  clerk.     The  Judge  of 

the  Conrt  was  aware  of  the  practice,  and  never  objected 


[exch.  ch.  trinity  vacation  ] 

The   plaintiff  had   notice  of  the   charge*    on 
it   was   intended  to  proceed  agaioBt   him,    and 
his  defence  with  refereoce  to  them.     [^CocAium 
Did    the    common    council     adjudicate     apon 
]     They  are  included   in  the  reBolution    of  tbe 
ttee,  which   charged   such    irregularities    in    the 
of  the  registrar  and   high   bailiff  as   Beriously 
red  with  the  proper  conduct  of  public  basioesa; 
e  grounds  upon  which  the  common  council  pro- 
were  the  same.     The  power  of  remOTal    given 
.  15  &  16  Vict.  c.  Ixxvii.  I.  11.  is  larger  than  that 
by  Stat   1  ^.  ^  JIf.  c.  21.  s.  6.  to  the  Quarter 
IS  to  remove  a  clerk  of  the  peace :   the   latter 
is  to  be  exercised  on  dne  proof;  Reg.y.Bmtelt^a). 
lie  registrar  may  be  dismissed  on  the  ground  o£ 
1  misbehaviour  without  alleging  ariy  specific  act. 
parte  Rajnihay  (b),  where  upon  a  charge  of  mis- 
>ur  against  the  Judge  of  a  County  Court,  the 
[!!hancellor  held  an  inquiry  which  was  attended 
I  party  charged,  and  after  hearing  evidence  dis- 
him  by  an  instrument  finding  inability  and  mis- 
}ur,  but  not  specifpng  any  particular  ioataoce, 
ourt  held  the  decision  of  the  Lord  Chancellor 

charges  having  been  made  against  the  plaintiff, 
investigation  of  them  having  taken  place  by  the 
d  which  had  a  statutory  power  to  remove  him,  and 
;h  he  had  an  opportunity  of  making  his  defence. 
Dart  has  no  authority  to  review  their  decision. 
J.  The  evidence  on  which  the  common  council 
B  snbmitted  to  us.  Cackbum  C.  J.  The  question 
ither  justice  has  been  done  according  to  the  rules 
)  S«e  the  preceding  cu*.  (A)  18  Q.  B.  173. 
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vYnch  tKia  Court  acts  upon.     I  thick  that  we  should  see        i869. 
not  only  that  charges  have  been  made,  but  that  there  was       (^^^ 
some  evidence  to  support  them.]   Reff.  v.  Bolton  (a)  decides       j^,  ^^^ 
that  the  tribunal  which  has  jurisdiction  to  investigate 
a  matter  is  to  determine  whether  the  evidence  supports 
the  charge.     [He  also  cited  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorkshire  (*),   Reg.  v.  The  Justices  of 
Cheshire  (c),  Flannagan  v.  The  Overseers  of  Bishop  Wear- 
nunak{iy\     \^Lush  J.  The  decision  in  Reg.  v.  Bolton  (a) 
supposes  that  evidence  was  given  to  the  justices  which, 
if  true,  would  support  the  charge.     Hayes  J.     In  Rex 
V.  NeQle{e)  this  Court,  Coleridge  J.  dissentiente,  took 
upon  itself  to  decide  whether  the  evidence  on  which 
a  vicar  had  removed  the  parish  clerk  was  sufficient.] 
The  correctness  of  that  course  may  be  doubted ;  but 
it  was  ODly  an   opinion   expressed  on   motion  for  a 
mandamus.     In  Ex  parte  Hopwood{f)   it  was  held 
that  a  conviction  under  the  Factory  Act,  7  &  8  Vict. 
c.  15.,  the  certiorari  being  taken  away,  could  not  be 
removed  on  the  suggestion   that  the  party  was  con- 
victed without    evidence   of   the  facts   charged;    per 
Paiinon,  and   Wightman  JJ.,   p.  128.      But  it  is  not 
necessary  to  go  so  far  in  a  case  of  this  kind.    \^Hayes  J. 
Is  there  not  a  distinction  between  bodies  such  as  this 
md  officers  exercising  judicial   functions  ?      Lush  J. 
£z  T^rte  Hopwood  is  not  at  all  applicable  to  a  case 
of  this  kind.]     The  common  council  were  attended  by 
tke  recorder  and  common  seijeant.     [^Cockburn  C.  J. 
^ot  as  taking  part  in  the  inquiry.    They  only  answered 

W  1  e.  ^.  66.  {h)  lA.^E.  663. 

W  Si.  #  JF.  308.  (d)  8  ^.  #  B.  451. 

W  4y.  ^  M.  868.  (/)  15  Q  B.  121. 


[exch.  ch.  trinity  vacation. 3 

questions  put  to  them.     Hayet  3.     In  Rex  v.  Bird  (a) 
it  was  held   tbat   a   municipal   corporatioD   oonld    not 
delegate  to  the  recorder  a  power  of  makiog   voluntary 
elections  of  burgesses  for  the  purpose  of  continuing  its 
succession,  inasmuch  as  he  might  he  a  stranger   to  tbe 
corporation.]     In  Reg.  ».   The  Arehbuhop  of   Canter- 
bury (&),  which  was  an  application  for  a  mandamus  to 
the  Archbishop  to  hear  the  appeal  of  a  curate   uader 
stat  1  &  2  Vict.  c.  106.  against  the  revocatioQ   of  bis 
licence  by  the  Bishop  of  London,  Lord  Camphefl  said, 
p.  560,  "  We  think  that  the  maadamut  mast  go,  as,  in 
our  opinion,  there  has  been  no  bearing.    As  to  the  mode 
in  which  the  hearing  should  be  conducted,  we  give  no 
opinion."   Wxghtman  J.,  p.  561.     "  The  mode  of  hearing 
was  and  is,  no  doubt,  in  the  discretion  of  the  Arch- 
bishop."   And  Crompton  J.,  "  How  he  will  hear  it  is  a 
matter  for  bis  own  discretion,  and  upon  which  ve  say 
nothing." 

As  to  the  objection  that  the  common  council  were 
bound  to  hear  the  evidence  themselves.  They  had  all 
the  evidence  before  them ;  and  the  plaintiff  had  the 
opportunity  of  giving  further  evidence.  {CoclAum  C.  J- 
We  do  not  feel  any  difficulty  on  that  point.  The  Lord 
Chancellor  has  now  the  power  of  removing  the  registrar 
of  a  County  Court ;  must  he  hear  the  party  himself? 
Hayet  J.  The  Lord  Chancellor  has  also  the  power  of 
removing  a  coroner  for  misbehaviour.]  That  is  by  writ 
de  coronatore  exonerando.  As  to  the  report  of  the 
committee,  according  to  the  practice  of  the  Conrt  of 
Common  Council,  it  was  not  necessary  that  it  should  be 
signed  by  more  than  seven  members  of  the  committee, 
(a)  13  EatI  367.  («}  1  K  ^  £L  545. 
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^\ii«^  BTiiDber  constitutes  a  quornm^  and  it  was  signed  1869. 

\f3  seven,  wlio  attended  every  meeting  at  which  evidence  Ohoood 

was  taken.     [Afontoyu  Chancers  said  he  did  not  per*  Nelsoit. 

Bevere  in  the  objection  as  to  notice.] 

Aloniagu  Chambers,  in  reply. 

CocKBUHN  C.  J.    This  is  an  action  brought  by  the 

plaintiff  to  recover  certain  fees  received  by  the  defendant 

as  payable  to  the  registrar  of  the  Sheriffs  Court  of  the 

city  of  London,  of  which  office  the  plaintiff  claims  to  be 

the  holder.    The  answer  is  that  the  plaintiff  is  not  the 

holder  of  the  office,  and  therefore  not  entitled  to  the 

fees.    The  defence  took  a  twofold  shape :  first,  that  the 

plaintiff  was  only  appointed  to  the  office  for  a  year ; 

secondly,  that  he  was  lawfully  removed  from  the  office. 

I  am  glad  that  the  first  branch  of  the  defence  has  been 

abandoned;  for  it  would  be  a  most  ungracious  and 

inconsistent  proceeding  on   the  part  of    the  common 

council  if,  after  having  treated  him  as  holding  a  free* 

hold  office,  and  removed  him  from  it  on  the  ground  of 

miioonduct,  they  were  allowed  to  say  that  he  ceased  to 

hold  the  office  by  effiuxion  of  time. 

We  have,  therefore,  simply  to  consider  whether  the 

pbontiff  has  been  lawAilly  removed.    Dissensions  having 

ansen  between  him  and  the  high  bailiff  of  the  Court, 

i&d  consequent  ill  feeling  existing  between  them,  the 

^igh  bailiff,  who  had  been  in  the  habit  of  performing 

certain  ministerial  offices  in  the  Court,  objected   to 

perform  them  any  longer  on  the  ground  that  it  was  not 

his  duty,  but  part  of  the  duties  of  the  registrar.     The 

learned  Commissioner,  instead  of  determining  on  which 

of  the  two  officers  the  duty  in  question  lay,  and  if  that 

'oi~  X.  M  B.  &  s. 


[EXCH.  CH.  TRINITY  VACATION.] 
sr  refined  to  perform  it,  takii^  tbe  sense  of  the 
er  autborities  on  the  course  to  be  pursued,  adojrfed 
singular  expedient  of  diapeueiag  with  tlie  personal 
idance  of  the  high  bailiff  so  that  what  be  refused 
)  might  be  done  hj  a  subordinate  officer.      Upon 

a   correspondence   took   place  between    the   bigh 
ff  and   the   CommissioDer ;    and   at   its    close  the 

bailiff  wrote  a  letter  to  the  Lord  Mayor,   which 
equested  might  be  laid  before  the  common   council 
ther  with   the   correspondence  enclosed.      Tn    that 
sspondencc,  by  way  of  excusing  himself,  he  not  only 
ted  thst  the  duty  in  question  did  not  belong  to  bis 
:,  but  charged  the  plaintiff  with  habitual  neglect  of 
luties.     These  charges  against  the  pliuntiff,  and  the 
geB  by  implication  against  the  high  bailiff  by  reason  of 
Fudge  of  tbe  Court  dispensing  with  his  attendance  in 
rt,  being  brought  to  the  knowledge  of  the  common 
icil,  were  referred  by  them  to  a  standing  com- 
ee  called  the  Officers  and  Clerks'  Committee  to  take 
consideration  and  report  thereon.     The  high  bailiff 
inly  did  not  withdraw  his  letter  impugning  the  official 
uct  of  the  plaintiff  but  added  new  charges  in  a 
:en  statement.     This,  with  the  correspondence,  was 
municated  to  the  plaintiff,  who  sent  an  elaborate 
',  and,  in  his  turn,  reflected  on  the  high  bailiff, 
irtber  written  statements  were  sent  by  the  high 
ff;  and  the  committee  having  before  them  these 
us  charges  against  the  officers  of  tbe  Sheriffs  Court 
rted    to    the    common    council,    and   asked    that 
tional  powers  should  be  given  to  them  for  inveati- 
ig  the  several  allegations  and  reporting  thereon.  Thnt 
!r  was  given ;  they  met  and  took  evidence  for  three 
At  that  time  there  were  three  distinct  charges 
ist  the  plaintiff,  made  by  the  high  bailiff,  which  in 
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the  oonne  of  the  evidenoe  developed  themselves  and       1869. 
foTmed   matter  of  enquiry :    First,  that   the  plaintiff      qsoood 
did  not  give  personal    attendance  in   Court  when  he      xiuov, 
was  bomd  to  do  so.     Secondly,  that  he  allowed  the 
minutes  of  the  proceedings  which  he  should  himself 
have  taken,  to  be  taken  by  his  clerks  in  pencil,  and 
then  for  the  purpose  of  concealing  the  fact  of  the  duty 
having  been  done  by  others,  copied  them  in  ink.  Thirdly, 
tiiat  he  substituted  a  seal  for  his  signature. 

The  question  is,  whether,  if  in  our  judgment  the 
evidence  does  not  sustain  any  of  those  charges,  we  can 
interpose  and  hold  that  the  removal  of  the  plaintiff  was 
void. 

Mr.  Montagu  Chambers  made  several  objections  to 

the  proceedings.     In  the  first  place,  he  said  that  there 

was  no  definite  charge  before  the  common  council  upon 

which  the  plaintiff  had  been  removed.     No  doubt  the 

charge  which  eventually  came    before  them   was    in 

general  terms,  viz.,  that  the  duties  of  registrar  had  not 

been  properly  discharged ;  and  upon  that  they  resolved 

that  there  was  reasonable  cause  for  his  dismissal.     I 

agree  that  a  charge  in  that  vagne  character  would  not 

be  such  as  justice  requires;    but  if   the  plaintiff  was 

made  acquainted  in  the  course  of  the  enquiry  with  the 

heads  of  the  accusation  which  were  the  foundation  of 

the  general  charge,  that  satisfies  the  rule  that  a  man 

must  know  what  he  is  charged  with  in  order  to  answer 

it    Moreover,  if  the  common  council  had  jurisdiction, 

we  cannot  enquire  into  matters    connected  with  its 

procedure.    As  to  the  jurisdiction,  stat.  15  &  16  Vict 

c. lixvii.  5. 11.  is  express;  and  the  contention  that  the 

"{ower  of  removal  has  been  transferred  by  the  County 

Courts  Acts  to  the  Lord  Chancellor  is  not  sustained. 

M  2 


[exch.  ch.  trinity  vacation.] 

13  &;  14  Vict.  c.  61.  m.  4.  vested    in    the   Lor^ 
icellor  the    power   to  remove  clerks    of    Comitj 
ts  who  hold  the  same   position  in    those   Coarts 
e  plaintiff  in  the  Sheriffs  Court  of    the   city  of 
m ;  but  the  tatter  Court  is  expressly  excluded  from 
>eration  of  those  Acts  in  this  respect  Stat.  28  &  29 
c.  99.  e&lai^e<I  the  jurisdiction  of  that  Oonrt,  but 
ot  alter  its  constitution.     Therefore  the  common 
il  hare   power   to  remore  for  inability    or    mis- 
iour,  or  other  cause  which  mar  appear   reason- 
to   them.      Mr.   MeUith  says  that  the  words   of 
5  &  16  Vtct.  c.  Isxvii.  >.  11.  give  them   nnlimited 
of  removal  for  any  cause  so  long  as  it  is  exer- 
hpnfi  fide.     That  is  a  grave  question  which  I  will 
cide.     I  assume  that  the  intention  of  the  atafute 
liat  they  should  remove  for  a  reasonable  cause, 
lat  in  order  to  warrant  its  exercise  there  must 
ih  a  cause  as  this  (?ourt  holds  to  be  reasonable, 
npossible  to  doubt  that  if  the  main  charge  against 
lintiff  of  absenting  himself  and  leaving  the  duties 
office  to  be  performed  hy  others  was  made  out, 
vould  be  a  reasonable  cause  for  removaL     As  to 
irge  of  affixing  a  seal  to  the  entries  in  the  minute 
QBtead  of  his  aigcature,  it  may  be  doubtful,  con- 
g  the  present  practice  of  the  Courts,  whether 
a  reasonable  cause, 
next  question  is,  whether  evidence  was  offered  in 

0  maintain  the  charges.  With  every  disposition 
irse  the  dedsion  of  the  common  council,  which  I 

to  be  a  mistaken  one,  I  cannot  say  that  there 

1  evidence.  In  my  opinion,  there  was  evidence 
called  for  an  answer,  but  the  plaintiff  gave  a 
te  one.     [His  Lordship  examined  the  evidence.] 
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There  waa,  indeed,  a  conflict  of  evidence,  and  it  may  be        1869. 

thit  if  the  resolution  of  the  common  council  had  been       Osgood 

tbe  verdict  of  a  jury  it  oonld  not  have  stood ;  but  that       nklsoii. 

19  a  different  question.     Here  the  jurisdiction  of  the 

common  council  attached,  and  we  cannot  interfere  with 

their  decision  on  the  ground  that  it  is  not  one  which  we 

approve.    That  is  settled  law  and   we  cannot  disturb 

it.    There  must  be  a  specific  charge^  not  necessarily  in 

writing,  unless  required  by  statute,  of  something  which 

is  reasonable  cause  for  removal,  which  the  party  accused 

may  have  an   opportunity  of  hearing  and  knowing,  in 

order  that  he  may  prepare  his  defence,  and  an  opportu- 

u\ty  of  answering   by   evidence  and  argument.     But 

when  all  these  essentials  of  justice  have  been  observed 

tbe  weight  of  the  evidence  in  support  of  the  charge  is 

CDtirdy  for  the  tribunal  which  has  jurisdiction  in  the 

matter. 

The  preliminary  objections  urged  for  the  plaintiff  fall 
to  the  ground.    The  committee  were  to  take  the  evi- 
dence.   Whether  all  the  members  were  present  at  the 
same  time  is  not  material :  they  took  it  with  great  care 
and  reported  to  the  common  counciL     It  is  true  that 
the  common  council  did  not  hear  the  witnesses,  but  that 
arises  from  the  necessity  of  the  case  where  the  tribunal 
conasts  of  so  many  members.     They  could  not  be  ex- 
pected to  sit  together  during  the  whole  time  necessarily 
occupied  in  a  long  enquiry ;  it  is  for  the  convenience  of 
all  that  the  smaller  number  of  persons  forming  the  com- 
mittee should  take  the  evidence ;  and  that  having  been 
drctdated  among  all  the  members  of  the  common  council 
we  must  presume  that  when  called  upon  to  exercise 
the  hnportant  function  of  determining  on  the  charges 
^{^it  the  plaintiff  they  made  themselves  masters  of  it. 
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ilaintiff  had  notice  to  attend  and  shew  cause  vbi 
ould  not  be  remored  from  his  office :  he  dii 
I,  and  was  heard  by  counsel ;  he  did  not  ask  t< 
the  evidence  taken  in  any  other  form  or  tha 
9nal  evidence  should  be  taken ;  his  learned  counse 
1  the  common  council  to  act  upon  the  eridenct 
tiefore  them.  And  I  do  not  wonder,  for  he  might 
lave  entertained  a  confident  expectatioD  that  bis 
would  have  been  acquitted.  The  interveution  oi 
lourt,  however,  can  only  take  place  where  either 
is  no  charge  over  which  the  inferior  tribunal  baa 
iction,  or  no  evidence  offered  in  order  to  support 
some  substantial  error  in  the  proceediu^.  We 
t  interfere  on  the  merits  of  the  case. 

)H  J.    I  am  of  the  same  opinion.     Stat.  15  &  16 
c.  Ixxvii.  a.  11.  vests  the  appointment  and  removal 
i  Begistrar  of  the  Sheriffs  Court  of  the  city  of 
n  in   the  common  council.     That  being   so,   we 
inly  to  see  whether,  in  the  exercise  of  their  power, 
lave  acted  according  to  the  rules  established  in  the 
its  of  justice.     They  are  authorised  to  remove  the 
rar  in  case  of  inability  or  misbehaviour,  or  for  any 
cause  which  may  appear  reasonable  to  them.    It 
.  necessary  to  determine  the  precise  meaning  of 
lause  whether  it  imports  any  cause  which  merely 
rs  reasonable  to  them,  or  any  reasonable  cause,  that 
ch  appears  to  a  reasonable  person  to  be  reasonahlft 
the  charges  which  the  plaintiff  was  called  upon  to 
r  were  such  as,  if  proved,  would  have  been  a  reason- 
inse  for  his  removal.     Nor  is  it  material  how  they 
ited:  it  is  sufiScient  if  they  took  a  definite  fonn, 
t  he  might  meet  specific  charges.    The  chaises, 


T. 
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bdng  preferred  before  a  tribanal  of  competent  juris-       1869. 

diction,  and  there  being  evidence  which^  in  one  view,       Osgood 

might  be  considered  sufficient  to  prove  them,  we  are 

not  a  Court  of  appeal  from  its  decision.     The  weight  and 

value  of  the  evidence  was  for  the  common  council ;  and 

they  have  acted  in  accordance  with  the  established  rules 

of  justice.     But  I  cannot  forbear  from  saying  that  I 

share  in  the  feeling  of  regret  expressed  by  my  Lord; 

for  the  omissions  and  irregularities  of  the  plaintiff  never 

evoked  any  complaint  from  Judge  or  suitor,  but  were 

only  hrought  forward  owing  to  the  contention  between 

him  and  a  brother  officer.    Neither  this  nor  any  other 

Court  would  have  so  dealt  with  one  of  its  officers. 

Hates  J.   I  concur  both  as  to  the  legal  and  the  other 

merits.    I  will  only  notice  the  point  as  to  the  necessity 

of  adhering  to  the  general  rule  that  a  man  ought  not  to 

be  charged  generally^  but  should  know  the  specific  acts 

of  miscoaduct  with  which  he  is  charged.     Mr.  Montagu 

Chambers  cited  the  authority  of  Tfie  City  of  Exeter  v. 

GUd€{a\  in  which  three  of  the  Judges  of  this  Court  were 

of  opinion  that  a  sufficient  cause  of  disfranchisement  was 

returned  to  the  mandamus;  but  Holt  C.  J.  who  is  a  very 

high  authority^  was  of  a  different  opinion,  and  said^ 

pw  37,  "Then  as  to  the  certainty  of  the  matter  here 

sllq;edy  if  it  bad  been  set  forth  in  a  plea,  it  might  have 

been  sufficient,  because  the  party  might  reply  and  answer 

it ;  but  being  in  a  return  to  a  mandamus  it  is  otherwise;'^ 

aud  for  that  he  cites  authority.     But  by  the  opinion  of 

the  other  Judgea  the  return  was  held  good.   It  is  added, 

'^  and  yet  afterwards,  in  Michaelmas  Term  in  the  7th 

{a)  4  Mod.  33.,  5th  cJ. 


68  [EXCa   CH.   TRINITY  VACAXION.] 

1869.        y^"^  °f  King  fFilham,  one  Morrit  brought  a  mandamni 
QgoooD       ***  ^  FMtored  to  the  place  of  capital  burgess  of  tht 
Devize;  in  Wiltshire,  and  a  retam  was  made  of  the  causes 
of  hia  displacing ;   but  no   mention  was    made  of  an; 
notice    or  particular   summom   to  answer    the    charge  ; 
and  judgment  was  given  in  that  case  parsuant  to  the 
opinion  of  the  Chief  Justice,  that  the  return  was  ilL" 
The  matter  was  put  straight  in  Bex  v.  Chalke  (a),  in 
which  an  exception  was  taken  to  a  retnm  to  a  man- 
damuB  that  it  did  not  appear  that  the  party  removed  bad 
been  summoned,  and  to  the  ailment  that  he  was  heard 
it  was  answered,  p.  226, "  that  might  be  without  suinnioDa, 
and  therefore  unprepared" ;  but  Holt  C.  J.  said,  "&  man 
ought  not  to  be  disfranchised  until  he  has  been  heard  in 
his  defence,  apou  notice  and  prqmration ;  and  sammonB 
is  only  necessary  for  that  purpose.     Therefore  if  a  ^ota 
be  charged  in  plenis  oomitiis,  and  ordered  to  prepare  by 
such  a  time,  thu  will  be  good,  though  there  be  no  aciaaX 
summons."     That  exactly  meets  the  present  case,  for 
the  plaintiff  was  heard  before  the  committee,  and  was 
made  acquainted  with  the  charges  against  him,  and  had 
a  copy  of  the  evidence  given  before  the  committee,  and 
was  asked  whether  he  would  give  additional  evidence 
^fbre  the  common  council.     Therefore  the  proceedings 
completely  satisfy  the  object  of  the  summons,  and  sup- 
ply the  want  of  a  specific  notice  of  the  charges  agunst 
him,  as  where  a  man  is  brought  before  magistrates  on  a 
general  charge,  and  evidence  is  ^ven  of  specific  acts. 

Judgment  for  the  defendant. 

(a)  I  Ld.  Bagm.  2J5,  4th  ed. 
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1869. 
Error  having  been  brought  upon  this  judgment,  the       qsgood 
case  was  ai^ed  before  Kellt  C.  B.,  Byles,  Smith  and      jj,^, 
BasTT  JJ.^  and  Channell  and  Cleasbt  BB. 

Brown  {Gibbons  and  Edward  IVilberfarce  with  him), 

for  the  plaintiff.— Admitting  that  the  Court  of  Common 

Council  had  power  to  remove  the  plaintiff  from  his 

fireehold  office,  and  that  there  was  some  evidence  in 

support  of  the  charges  against  him,  the  Court  has  in 

this  action  power  to  reverse  the  sentence  of  the  Court 

of  Common  Council,  inasmuch  as  the  proceedings  on  the 

eaqmrj  were  contrary  to  the  rules  of  law  and  natural 

justice.    First.    It  was  not  competent  for  the  common 

oomidl  to  dd^ate  the  enquiry  or  the  power  of  removal 

to   a   committee.     By    immemorial    usage  the   Lord 

Chancellor  and  the  superior  Courts  of  common  law  at 

Westminster  maj  del^ate  an  enquiry  to  a  Master,  but  it 

woold  be  dangerous  to  extend  that  analogy  to  lay  or 

corporate  bodies.     Secondly.   The  report  of  the  com* 

mittee  was  signed  by  sixteen  members,  some  of  whom 

were  not  present  at  all  the  meetings.    Where  a  judicial 

enqniiy  is  committed  to  several  persons  all  must  be 

present  throughout  and  give  their  joint  attention  to  the 

matter.    Though  the  report  was  signed  by  seven  who 

had  80  attended,  which  number  constitutes  a  quorum, 

the  names  of  others  who  had  not  so  attended  were 

added  in  order  to  give  it  additional  weight.     If  the 

Court  were  to  refer  a  question  to  three  Masters  and 

they  attended  on  the  enquiry  irregularly  the  Court  would 

not  adopt  their  report.    Thirdly.  The  common  council 

acted  upon  the  report  of  the  committee  by  repeating 

thai  resolution,  and  did  not  commence  the  enquiry  de 
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lie  reading  of  the  transcript  of  the  shortban 
notes  would  not  he  equiraleot  to  a  faenring  c 
ges. 

h  {Archibald  with  him),  was  not  called  upon. 

r  C  B.  The  question  is,  whether  the  decision 
ced  by  the  Court  of  Common  Couacil  of  the 
London  can  be  set  aside  bf  this  Court  and  the 
in  effect  be  declared  entitled  to  be  reinsCated 
Bee. 

rious  Acta  of  Parliament,  and  almost  immemo- 
^,  there  has  existed   in   the  city  of  LondoN  a 
laving  extensive  jurisdiction  called  the  Sherifls 
irbich   is   under  the   control   of    the   common 
The  plaintiff  was  the  registrar  of  this   Court 
:e  having  arisen  between  him  and  Mr.  jtiktnan, 
■A  another  office  in  the  Court,  the  latter  msde 
lint  or  charge  against  the  plaintiff  to  the  Judge 
Jourt.     This  was  submitted  by  Mr.  Aihman  to 
■d   Mayor  and  reported  upon  by  him   to  the 
I  council.     The  question  is,  whether  upon  this 
i  course  of  procedure  was  adopted  and,  ultt- 
a  judgment   prononnced   which  we  ought  to 
to  be  void  and  to  set  aside.     We  are  not  called 
I  decide  whether  the  judgment  pronounced  by 
mon  council  was  right  or  wrong.     If  we  were 
dd  probably  not  dissent  from  the  opinion  which 
n  expressed  by  the  Court  of  Queen's  Bench  j 
have  no  power  to  correct  the  procedure  adopted 
ommon  council  or  to  review  their  judgment 
it.  15  &  16  Vict.  c.  Ixxvji.  «.  1 1  -   "it  shall  be  lav- 
he  mayor,  aldermen,  and  commons,  in  case  of  the 
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UttfaiUty  or  misbehaviour  of  the  derk  for  the  time  being  1869. 
of  the  Court,  or  for  any  other  cause  which  may  appear  Osgood 
reasonable  to  the  mayor^  aldermen,  and  commons,  to  nilsov. 
remove  such  derk/'  and  to  appoint  some  other  person 
m  his  place.  And  by  sect.  136  ''the  words  'mayor, 
aldermen,  and  commons'  shall  be  understood  to  mean 
the  mayor,  aldermen,  and  commons  of  the  city  of 
Lonitm  in  common  council  assembled.''  The  common 
coancil,  according  to  almost  immemorial  usage  in  such 
cases,  referred  the  charge  against  the  plaintiff  to  a  com- 
mittee accustomed  to  business  of  this  nature  called  the 
Officers  and  Clerks'  Committee.  It  has  been  argued 
tbat  this  was  a  del^^ation  of  the  powers  conferred  upon 
them  by  statute  to  another  body  of  persons  contrary  to 
law  and  inconsistent  with  the  rights  of  the  parties  and 
with  the  justice  of  the  case.  In  the  first  place,  it  is 
Dot  for  us  to  consider  whether  the  proceduie  or  course 
of  proceeding  adopted  by  the  common  council,  who, 
for  this  purpose,  are  a  judicial  body,  was  right  or 
wrongs  expedient  or  the  contrary.  That  body  consists 
of  two  hundred  and  thirty-two  persons ;  a  quorum  of 
their  body  amounts  to  forty  in  number,  and  they  have 
numerous  and  important  public  duties  to  perform.  It 
is  dear  they  could  not  adequately  conduct  such  an 
enquiry  themselves,  and  the  committee  is  formed  for  the 
very  purpose  of  undertaking  it.  When  the  charges  and 
the  answers  to  them  had  been  reported  to  the  common 
council^  and  to  a  certain  extent  considered  by  them,  the 
Lord  Mayor  having  laid  before  them  a  letter  of  Mr. 
Aiknan  together  with  a  copy  of  the  correspondence  en- 
doied  therein,  the  correspondence  was  read  to  the  Court, 
10  that  the  common  council  heard  the  whole  matter ; 
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1869.        therefore  they  did  uot  delegate  their  powers  to  any  body 
Ojoood       of  persons,  but  simply  referred  the  matter  to  the  OflScera 
Niuoii.      "^^  Clerks'  Committee  to  consider  and  report.      I  am  at 
a  loss  to  see  what   other   course  of  proceeding   could 
advantageously  or  properly  have  been  resorted  to.       The 
committee,   being  thus   instructed,   called   the     parties 
before  them,  heard  what  each  had  to  say,  and  proceeded 
to  take  all  the  evidence  on  the  one  side  and  on  the  other 
which  was  offered  to  them  for  their  consideration-      The 
evidence  was  all  taken  down  by  a  shorthand  writer,  they 
considered  it,  and  came  to  the  conclusion  that  the  duties 
of  the  ofQce  had  not  been  properly  discharged  by  the 
plaintiff,  and  they  reported  that  conclusioa  to  the  com- 
mon council.     But  that  was  no  judgment  nor  do  I  see 
the  least  reason  to  suppose  that  the  common  council 
felt  themselves  in  any  degree  bound  by  that  conclusioa. 
It  is  not  for  us  to  say  whether  the  mode  in  which 
the  enquiry  was  conducted  is  open  to  the  criticism  to 
which  it  has  been  subjected,  or  whether  the  committee 
were  justified  in  their  conclusion,  or  were  called  upon 
to  come  to  any  conclusion  at  all,  or  to  report  any  con- 
elusion  to  the  common  council.     At  every  meeting  at 
which  evidence  was  taken,  and  therefore  at  every  meet- 
ing at  which  anything  took  place  upon  which  it  was 
their  duty  to  report,  or  come  to  any  conclusion,  there 
were  at  least  seven  of  their  whole  body  who  constituted 
a  quoi'um  present ;  and  the  report  was  signed  by  seven 
members  who  had  so  attended.  Therefore  the  proceeding 
itself,  and  the  report,  though  signed  by  some  who  at- 
tended only  occasionally,  and  by  one  or  two  who  had 
not  attended  at  all,  must  be  taken  to  be  in  conformity 
with  the  ordinary  course  of  proceedings  of  committees 
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of  this  nature^  instructed  by  and  acting  under  the  cor-        1869. 
poration.     When  this  report  came  before  the  common       owood 
coancil,  the  judicial  body  appointed  by  statute  to  deal       newoh. 
with  the  case,  no  other  course  could  have  been  taken 
than  that  which  was  taken.     It  was  impossible  to  recall 
all  the  ^tnesses  and  rehear  the  evidence.     Upon  re- 
ceiving the  report  and  all  the  evidence  upon  which  it 
was  founded,  they  gave  notice  to  the  accused,  and  called 
upon  him  to  shew  cause  why  he  should  not  be  removed. 
That  is  in  substance  the  same  course  as  would  have 
been  adopted  by  one  of  the  superior  Courts  of  ff^eat- 
mmster  Hall  in  dealing  with  a  question  of  this  nature 
within  their  jurisdiction.     The  plaintiff  appeared  by  a 
learned  seijeant,  the  matter  came  before  the  common 
council  or  a  sufficient  quorum,  the  report  was  produced, 
and  his  learned  counsel  made  no  objection  to  any  part  of 
the  proceedings  adopted  by  the  committee,  or  the  course 
then  about  to  be  adopted  by  the  common  council ;  on  the 
contrary,  although  he  reserved  all  the  legal  rights  of  his 
dient,  he  proceeded  to  deal  with  the  facts  of  the  case,  and 
when  by  the  advice  of  the  learned  recorder,  who  was  called 
in  by  the  common  council  to  advise  them,  the  question 
was  put  to  him  whether  he  desired  to  add  any  evidence 
to  that  which  had  been  considered  by  the  committee, 
he  was  content  to  deal  with  the  case  upon  the  evidence 
as  it  had  been  taken  before  the  committee,  and  as  it 
was  then  before  the  Court  of  Common  Council.     The 
learned  seijeant  exercising  his  discretion,  and  acting  upon 
his  own  judgment,  brought  as  much  of  the  evidence  under 
the  consideration  of  the  common  council  as  he  thought 
proper.    The  common  council  having  deliberated  with 
closed  doors,  resolved  that,  the  Court  having  considered 
the  evidence  as  to  the  manner  in  which  the  duties  of 
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keordnerdnkori^istnrt^theSheriffa  Court 
mn  dMAaiged  (7  Ac  plmiati^  vaa  of  opinion 
OBonable  ome  existed  for  hia  remova],  and  that 
DoU  be  Rmoied.  It  a  put  and  pared  of  tbe 
r  Expand,  and  one  ol  tbe  firat  prindptes  of  public 
t,  tbat  ao  man  ihall  be  eoDncted  of  any  offence 

mnj  BiiscaDdDct  vbtever  hj  any  jndiciatl    body 
itnted  bjr  law  vitboot  being  beaid  in  bis  defence, 
if  ve  had  found  in  any  Btage  of  these  proceedings, 
bore  aD  before  jndgniait  was  prmiomiced  against 
Uintiff,  that  be  had  been  refused  a  hearing,  or  had 
lad  a  foil,  firee,  Eur  and  ample  hearing,  and   erery 
tnnity  to  d^cnd  himsdf  against  the  charges  pre- 
1  against  him,  we  dionld  hare  been  quite  ready  to 
irt  that  fimdamenta]  pnncipk^  and  ahonld    hare 
d  the  proceedings  as  illegal  and  void.     But  thejv 
;  nothing  in  the  proceedings  contruy  to  law   or 
led  to  natural  justice,  we  are  all  of  opinion   that 
not  competent  to  ns  to  reriew  the  decision  of  the 
i  of  Common  Conndl,  and  consequently  the  jodg- 

<^the  Court  of  Queen's  Bench  mart  be  affirmed. 

le  rest  of  the  Court  concurring. 

Judgment  affirmed. 

na  Qonv  agahul  IJiplock  (a). 

10  wananto,  the  Crovn  roaj 
le  «IlBgKtioiu  in  tha  plea  and 

IRHATIOK  in  Iha  natnr*  of  a  quo  waiianto  agaioat  th«  defendant 
ezerdaing  the  ottn  of  coronn'  tar  the  Wealeni  IHTiaion  of  (ha 
r  of  lUddUia,  bnned  in  pnmanea  (tf  atat.  7  &  8  Viet.  c.  92. 
:  pl«a  alleged  eompliance  with  tha  prarimoni  of  itat.  7  ft  8  Vict,  e,  93. 

(a)  Sea  Rtg.  t.  SiamB,  ante,  p.  108. 
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in  Ibe  fbrm&tion  of  the  division,  and  in  the  election  of  a  coroner  for  it,       [1868.1 
«od  a  labseqneDt  vacanc^r  in  the  office ;  it  then  set  forth  the  writ  for 


fiUctmg  another  coroner  for  the  diTision,  and  contained  allegations  as  to    The  Qoibx 
the  hoUing  of  a  Court  for  the  purpose,  the  qualification  of  the  defendant,      J)^  pu)CK. 
the  proeeedings  at  the  election,  the  result  of  the  polling,  and  proclama- 
tion by  the  sherifi;  vhich  shewed  title  in  the  defendant  to  act  as  coroner 
ibr  the  diTiaon. 

Replications.    Firsts  a  trarerse  that  the  defendant  was  duly  qualified 

as  alleged  in  the  plea ;  concluding  to  the  country.    Second,  that  the 

dpfendant  was  not  elected  to  the  office  of  coroner  by  a  minority  of  ^-alid 

Totes.  Verification.  Third,  that  in  the  majority  of  TOtes  for  the  defendant 

vera  included  votes  given  at  polling  booths  other  than  those  duly 

allotted  for  the  parishes  within  which  the  properties  in  respect  whereof 

the  votes  were  given  were  situate,  and  that  but  for  including  those  the 

deCmdant  woold  not  have  had  a  minority  of  valid  votes.    Verification. 

Also  demnzTer. 

In  Miekadmas  Term,  November  15, 

Gray  obtained  a  rule  calling  upon  the  relator  to  shew  cause  why  the 
replieatiooB  and  demurrer,  and  a  side  bar  rule  made  on  the  12th  No' 
vember^  that  unless  the  defendant  should  rejoin  to  the  replications  and 
job  in  the  demurrer  within  four  days  next  after  service  of  the  rule 
jndgmait  ^ould  be  entered  against  him,  should  not  be  set  aside. 

Keane  {Day  with  him),  shewed  cause. — The  Crown  has  the  prerogative 
to  nply  tereral  matters ;  also  to  reply  and  demur  to  the  plea ;  Chittrfa 
Prengetivetofthe  Crown,  369 ;  Rex  v.  The  Bishop  o/  Worcester  («),  Rex 
T.  Knight  (b),  per  BuUer  J.,  Rex  v.  Ginever  («?),  and  note  (a)  by  the 
wporters,  p.  733.  In  Maiming s  Exch,  Prac.,  Revenue  Branchy  vol.  1, 
p.  107, 2nd  ed.,  it  is  said  with  reference  to  pleadings  to  an  extent  that 
the  replication  by  the  Crown  "  may  tender  issues  upon  all  the  facts 
composing  the  title  made  by  the  party.  And  though  the  law  was  for- 
medj  otherwise,  it  is  now  usual  for  the  (>own  to  take  issue  upon  the 
trarerse  of  the  inquisition,  and  at  the  same  time  to  traverse,  or  confess 
sod  aroid,  the  whole  or  some  material  part  of  the  inducement ;"  citing 
Bex  our.  Lechtnere  v.  Etfons  (<2),  decided  when  Wood  B.  was  a  Judge 

fi^OieCoQrt.    [Hayes  J.     Wood  B.  was  one  of  the  greatest  of  pleaders. 

^  itrictness  observed  in  dvil  proceedings  is  not  applied  to  informations 

in  A«  nature  of  quo  warranto.  ] 

*^  {Beres/ord  with  him),  contra. — These   replications  not   only 
^^erte  allegationa  in  the  plea^  but  introduce  new  matter.    The  Crown 

(«)  rauffh.  53.  65.  (6)  4  T.  R.  419.  424-5. 

(c)  6  r.  i?.  732.  (li)  9  IVtce  366. 


[MICHAELMAS  TERM.] 

*rogativB  to  UiTersa  the  illegKtioDB  in  the  ple&  •nd  d«mnr 
jFriyad'M  (D  75),  citing  Sop,  13;  S  Sjf ,  A^hr.  Prerogalic^ 
t,  7th  ed.    There  ia  no  bsUnce  of  sach  pltsading  in  Coke 
Intriet,  or  TowtutnSt  Tabltt.     "  Id  quire   impedit  bj  tin 
fendant  made  title,  and  trareraed  the  title  of  Uie  King 
ud  that  the  King  might  take  iwEie  upon  irbidi  point  he 
t'in.  Abr.  rrtragaijcrqf  Iht  King  IQ.  5),pl  1,  p.  537.  wHeh 
tie  King  could  not  plead  several  plena.     [|£>u:A  J-     Stat 
L  (.  1.  onl;  enables  the  defendant  in  quo  wamuito  to  plead 
;  it  wonld  probably  hare  enabled  the  Crown  (o  reply  aevnra] 
it  not  been  anpposed  that  tlie  Crown  already  Ii*d  tiie  power 
^tire.]    It  ia  cnrioM  that  Mat.  9  ^nn.  c.  30„  which  was 
endering   the  proceedings  apon  writs  of  mandamita  £>r 
restoring  peraona  to  corporate  offioei  more   speedy  and 
old  have  enabled,  by  sect.  2,  "  the  peraon  or  peiBona  aning 
g  SDcb  writ  of  mandamus  to  plead  to  or  tiarerae  all  or  any 
facta  contained  within  the  said  return,"  if  the  drawn  hod 
;aljve  the  power  of  doing  so;  and  the  esaetmenta  in  tliat 
by  Btat.  1  H'.  4.  e.  21.  i.  3.,  extended  and  m«d«  applicable 
mte  of  mandamus.    [£iMt  J.    Though  stat.  9  Ann.  e.  20. 
the  proaecutor  to  plead  double  pleas,  it  waa  not  pasaed  foi 
,  but  to  enable  him  to  travene  the  leEom.     Befors  that 
rit  of  mandamus  could  only  be  enforced,  if  the  retain  were 
by  an  action  on  the  case  for  a  false  lelum.] 

In  Tobin  t.  The  Qaem  (a)  the  Court  of  Common  Fleu 
.  waa  competent  to  the  Crown  to  plead  and  dflmoi  to  a 
[ght,  there  being  noibiag  in  Mat  23  &  24  Vict.  e.  34.  to 
le  prerogatiTe  of  the  Crown;  and  WUla  J.  said.  pp.  522-3, 
D  law  it  is  clear  that  the  Crown  was  not  preclnded  from 
ible,  or  pleading  and  demnniDg.  I  speak  with  the  aaodion 
»t  aulhorily  when  I  say  that  the  right  of  the  down  to 
wasonaflbctedbyanyof  theslalaiesormleeofCoarlTditing 

and  procednre."  And  p.  I>24,  "the  law  with  reapect  lo 
ling  has  no  referonce  to  pleading  by  or  on  behalf  of  the 
he  snl{|ect  waa  thoroughly  axhaualed  in  that  case,  and 
he  judgments  of  each  of  the  Jndges.  And  as  there  ean  h* 
e  as  to  this  point  between  a  petition  of  right  and  an 

in  the  naturo  of  a  quo  wamuito,  it  is  quite  clear  that  «e 
fere  in  a  summaiy  way, 

concorred. 

Role  dischargf^d,  with  cotx. 

(a)  14  C.  B.  A'  S.  oOS. 
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Palmer's   Ship   Building  and    Iron   Company,  wednetdw. 

Limited  and   Reduced,  appellants,   Chaytor,    ^"^^ 

respondent.  F^^an  Act, 

1867,  90  #  31 
Vict,  e.  103. 
Th«  Faetorj  Acts  Eztenfiion  Act,  1867,  30  &  31  Viet,  e,  103.  s,  3.   i.S.subsn8.6 
enaets,  *<*  Factoid  shall  mean:  1.  Any  blast  furnace  &c.  5.ADypremweB   (^07. 
in  which  steam,  water,  or  othiv  medtanical  power  is  used  tor  moving   Skip  buildinff 
mat^dnaj  employed  ....  (b.)    In  the  manufacture  of  any  article  m  fa^ory, 
metal  not  being  madiinery :   7.  Any  premises,  whether  a^joining^  or  Diviai^m  inio 
KpaiBte,  in  the  same  occupation,  situate  in  the  same  city,  town,  parish,   deparifmnU. 
or  plaee,and  constituting  one  trading  establishment,  in,  on,  or  within   **JrticU,^* 
the  pracKQcts  of  which  fifty  or  more  ^rsons  are  employed  in  any  manu- 
&etiiring  process :  &c.    '  Uanufactunng  process'  shall  mean  any  manual 
labour  exerciaed  by  wa^  of  trade  or  for  purposes  of  gain  in  or  incidental 
to  the  making  any  article  or  part  of  an  artide,"  &c.  A  Company  carried 
00  works  whiSi  formed  one  trade  estabUahment,  comprising  the  business 
of  blast  funiares,  iron  rolling  mills,  engine  building,  and  iron  ship 
hmUing  in  all  its  branches.    The  whole  of  the  several  branches  oom- 
mnnicated  and  were  open  from  one  end  to  the  other,  and  were  confined 
within  one  common  boundary.    Steam  machinery  was  used  for  the  pur- 
poses of  the  Company,  and  in  each  department  more  than  fifty  persons 
were  employed.    A  child  under  the  ago  of  eleven  years  was  employed 
IS  sriTet  boy,  and  in  the  department  where  he  worked  steam  macntnery 
WIS  in  me  for  cutting  and  shaping  iron  plates,  and  rivets  were  heated. 
Both  plates  and  rivets  were  used  in  the  building  of  iron  ships. 

1.  SemhU,  a  ship  is  not  "  an  article"  within  sect.  3,  subs.  5  (b.),  or 

«Bb8.7. 

2.  Held,  that  the  department  in  which  the  child  was  employed  was  a 
^Ktaiy  within  subs.  5  (b.  )• 

^^ASE  stated  by  justices  in  pursnance  of  stat.  20  & 
21  Viet  c.  43. 
The  respondent^  a  subinspector  of  fiu^tories,  laid  an 
information  against  the  appellants  under  stat.  7  &  8 
^ct  c.  15.,  amended  by  subsequent  Acts,  chaining  that 
^9  being  the  occupiers  of  a  shipbuilding  factory, 
the  same  being  a  fitctory  within  the  true  intent  and 
'"^cuing  of  those  Acts,  employed  in  it  a  child  under 
^6  age  of  eleven  years  for  more  than  six  and  a  half 
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boon  per  day,  contniy  to  the  directions  contained 
"  the  fin*  Act 

The  appellants  admitted  the  age  and  employment 
the  child,  and  that  if  their  works  were  a  factory  with 
the  meaning  of  the  rtatntea  (which  they  dented),  th< 
onght  to  be  convicted. 

The  Company  carried  on  rery  large  works,  all   situal 
in  the  parish  of  Jarram,  and  comprising  the  business  t 
blast  Aimaces,  iron  rolling  mills,  engine  building,  an 
iron  shipbnilding  in  all  its  branches.     The  whole  of  th< 
several  branches  communicated  and  were  open  from  om 
end  to  the  other,  and  were  confined  within  one  commoi] 
boundary.     Steam  machinery  was  used  for  the  purposes 
of  the  Company,  and  in  each  department  more  than 
fifty  persona  were  employed.     The  child  in  question  was 
employed  as  a  rivet  boy,  and  in  the  department  where 
be  worked  steam  machinery  was  in  use  for  cutting  and 
shaping    iron    plates,    and   rivets   were  heated.      The 
manufacture  of  machinery  did  not  go  on  there,  bnt  the 
manufacture  of   a  ship   did.     Both  plates   and  rivets 
were  used  therein.     Although  the  works  consisted  of 
various  departments  which  might,  of  course,  have  been 
carried  on  separately,  they  did  in  fact  form  one  trsdc 
establishment  of  the  same  Company.    Distinct  managors 
were  however  employed,  separate  accounts  kept,  and  the 
wages  paid  separately   in  each  department,  and   encb 
department  debited  and  credited  the  other  with  work 
done.     These  accounts  were  afterwards  brought  into  one 
statement  and  one  dividend  was  payable  in  respect  of 
the  whole  of   the  works.     The   several  departments 
could  be  but  were  not  divided  by  doors.    The  appeJIsnts 
used  iron  not  manufactured   by  themselves,  and  they 
sold  iron  from   their   furnaces  and  from  their  rolling 
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mills ;  other  portions  of  the  iron  mannfactured  by  them        1869. 
went  into  the  ships  built  by  tliem  on  the  premises  in      Palmkk's 
qaestion.  Both  cast  and  wrought  iron  was  used  in  those      J^^  ^^  ^ 
ships,  but  the  casting  was  not  done  in  the  shipbuilding      Company 
aepartment.  Chattob. 

It  was  contended  for  the  appellants  that  their  works 
were  not  a  factory  within  stat.  30  &  81  Vict  c.  108.^ 
upon  the  ground  that  a  ship  was  not  an  article  within 
its  meanings  and  that  the  Factory  Acts  were  not  intended 
to  apply  to  iron  shipbuilding  yards  which  are  open  to 
the  air,  and  where  such  a  large  and  bulky  thing  as  a 
ship  is  manufactured^  but  to  confined  factories  for  the 
production  of  small  articles. 

The  justices  found  that  the  appellants'  premises  were 
a  factory  and  one  trade  establishment  within  the 
statutes,  and  also  that  articles  of  metal  had  been  made 
there  by  steam  power;  and  therefore  convicted  them. 

By  The  Factory  Acts  Extension  Act,   1867,  80  & 
SI  Vict.  c.  103.  8.  3.,  "  For  the  purposes  of  this  Act  the 
foOowing  words  shall    in  this   Act  and  in   the  Acts 
incorporated  herewith,  hereinafter  included  under  the 
eipression  this  Act,  have  the  meanings  hereby  applied 
to  them,  unless  there  is  something  in  the  context  incon- 
sistent with  such  meaning  that  is  to  say ; 
'  Factory'  shall  mean  as  follows : 
1.  Any  blast  furnace  or  other  furnace  or  premises  in 
or  on  which  the  process  of  smelting  or  other- 
wise obtaining  any  metal  from  the  ores  is  carried 
on  (which  furnace  or  premises  are  hereinafter 
referred  to  as  a  blast  furnace) : 

*  ♦  :|e  :|e  *  *  ♦ 

^'  Any  premises  in  which  steam,  water,  or    other 

N   2 
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cal  power  is  used  for  moving  machioeiy  em 

a.)  In  the  manafactnre  of  machinery : 

b.)  In  the  manufacture  of  any  article  of  mcta 

not  being  machinery, 
c.)  In  the  manufactore  of  India-rubber  or  gutta 

percba,  or  articles  made  wholly  or  partly  o 

India-mbher  or  gutta-percha : 

*  *  * 

ly  premises,  whether  adjoining  or  separate,  in 
he  same  occupation,  situate  in  the  same  city, 
own,  parish,  or  place,  and  constituting  one  trade 
stablishment,  in,  on,  or  within  the  precincts  of 
rhich  fifty  or  more  persons  are  employed  in  any 
aanufactnring  process : 

irery  part  of  a  factory  shall  be  deemed  to  be  a 
except  such  part,  if  any,  aa  is  used  exclusively 
tiling: 

ufacturing  process*  shall  mean  any  manual 
ibonr  exercised  by  way  of  trade  or  for  purposes 
f  gain  in  or  incidental  to  the  making  any  article 
r  part  of  an  article,  or  in  or  incidental  to  the 
Itering,  repairing,  ornamenting,  finishing,  or 
therwise  adapting  for  sale  any  article." 

h  {Berenford  with  him),  for  the  appellants.— 
ding  of  iron  ships  is  so  important  a  branch  of 
ihitecture  and  was  so  well  known  at  the  time  of 
ng  of  Stat.  80  &  81  Vict.  e.  103.  that  it  would 
n  mentioned  in  sect.  3  if  the  tiegislature  had 
that  the  Factory  Acts  should  apply  to  it  A 
not  manufactured  hut  built;  it  is  not  nn 
"  and  therefore  the  premises  of  the  appellants 
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mre  not  a  factory  within  sect.  8.     It  will  be  said  that       1869. 
Vwcause  on  one  part  of  their  premises  there  is  a  blast     Palmcr's 
fnmaoe,  whidi  is  mentioned  in  subs.  1,  the  whole  be-      ^  h^^ 
tomes  a  fiictory  within  the  meaning  of  the  Act,  but  the      Company 
fact  that  a  firm  carries  on  another  separate  business     Chattob. 
which  is  within  the  Act  does  not  operate  to  make  the 
Act  apply  to  a  business  which  would  not  otherwise  be 
withm  it    Subs.  7  relates  exclusively  to  a  trade  establish- 
ment in  which  persons  are  employed  in  any  ''  manu- 
factaring  process"  as  therein  explained ;  it  applies  where 
one  part  of  a  factory  is  on  one  side  of  a  road  and 
another  part  on  the  opposite  side.     [^Cockbum  C.  J. 
Section  3  having  enumerated  various  works  to  which  the 
word  "  factory''  should  be  applicable,  subs.  7  describes 
the  premises ;   if  the  whole  is  within  the  Act  it  does 
not  signify  that  the  works  are  divided  into  separate 
dqnrtments.] 

The  Attorney  General  (3^   Solidtar  General,  and 

Archibald  with    him),    for    the    respondent. — A  ship 

is  a  subject  of  manufacture  within  the  patent  laws 

and  is  an  ''  article''  within  stat.  30  &  81  Fici.  c.  108. 

1. 3.  Mubs.  5.    [Cockbum  C.  J.     There  may  be  a  patent 

toT  a  particular  part  of  a  ship,  but  I  do  not'  recollect 

a  patent  for  a  ship  being  applied  for  while  I  held 

the  office  of  Attorney  General.]     It  is  not  however 

/  necessary  to  insist  on  this,  for  by  subs.  7,  where  the 

^orh  constitute  one  establishment  and  a  manufacturing 

process  which  is  within  the  Act  is  carried  on  in  one 

I»rt,  the  rest  is  comprehended  in  it,     [Cockbum  C.  J. 

That  may  be  so  if  the  factory  has  for  its  object  one  of 

the  mannfactures  mentioned  in  the  Act ;  but  suppose 

*  factory  with  six   departments  in  five  of  which  the 
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<rf  a  ctild  todU  not  be  oaatnry  to  the 
flf  tbe   Ae^  and   thej  were    carried    on 
^^  it^*  wfiteiy  K  that  a  diild  had  no  nK»re  to  do  with  the 
'■'^'■■J'      rat  than  if  he  «■■  in  a  difioent  establishment,  the 
{ub^  of  the  Lcg»latnre  voold  not  justify  the  con- 
atnctJoB  thai  die  otiia-  parts  vere  within  the  Act.}     If 
the  aannbctorcs  are  carried  rai  in  one  place  the  &ctory 
is  one.     "nea  it  is  fbond  that  the  child  waa  at  work  in 
a  di^nrtinent  where  "  ■team  machinery  was  in  use  for 
cntting  and  dia{«i^  iron  plates,  and  rirrts  were  heated/' 
Iron  plates  and  rivets  are  articles  of  metaL 

Bensfardt  in  the  abseDoe  of  Mdluh,  by  leave  of  the 
Coaiif  in  replj. — ^Tbat  was  not  the  qnestion  intended 
to  be  a^oed,  bnt  wb^her  a  sbipboilding  factoiy  is 

within  die  Act. 

CocKBCWi  C  J.  Tlie  cutting  and  shaping  of  iron 
plates  is  the  manufitctore  of  an  article  of  metal  not 
bdng  madiinary,  and  not  the  less  so  becanae  the^  were 
to  be  used  in  iron  ship  building ;  therefore  the  case  is 
within  sect  S,  sabs.  6  (b.) 

Hatib  J.  ocHtcorred. 

Judgment  for  the  lespondeut 


Gbet  against  West  and  Wife. 
[Reported  voL  9,  p.  106.] 
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1869. 


HfiiiDEBSOK  against  Squire.  ^!JI^^'i2tiL 

1.  In  a  parol  demise  there  is  an  impUed  contract  on  the  part  of  the  J^f^^  ^^ 
tenant  that  at  the  expiration  of  the  tenancy  he  will  deliver  np  vacant  y^-S 
possession  of  the  premises  to  the  landlord.  intpit^  con- 

2.  Where  a  leasee  nnder  a  parol  demise  underlet  part  of  the  premises,  '^^'  ^  aeittrer 
and  at  the  end  of  the  tenancy  the  underlessee  having  received  due  !^?****^' 
notice  to  quit  refosed  to  go  out  of  possession,  and  the  lessor  brought  o«p-f«»««* 
ejectment  and  recovered  possession :  Held,  that  the  lessor  was  entitled,  to  **^^^!^  ^i^- 
recover  from  the  lessee  the  rent  for  the  time  he  was  kept  out  of  posses-  ^«^  offomst 
sum,  and  the  costs  of  the  ejectment.  t^m, 

3.  Where  to  a  dedaration  on  contract  there  is  a  plea  of  payment  ^V^^  «««> 

i^A  conld  not  have  been  intended  to  admit  the  liability  contended  for  ^^"  .    . 

by  the  plaintiflf,  the  Court  wiU  aUow  the  defendant  to  amend.  AdmiMon. 


^HE  declaration  stated  that  the  defendant  became 
and  was  tenant  to  the  plaintiff  of  a  messuage,  &c., 
npon  the  terms  (amongst  other  things)  that  the  defen- 
dant should  at  the  determination  of  the  tenancy  give 
up  possession  thereof  to  the  plaintiff  and  the  tenancy 
was  duly  determined,  yet  the  defendant  did  not  at  the 
determination  thereof  give  up  possession,  whereby  the 
plaintiff  lost  the  use  and  profits  of  the  messuage,  &a, 
ax^  incurred  expense  in  recovering  possession. 
Plea.   Payment  of  40$.  into  Court. 
Beplication.  That  4J0s.  was  not  sufScient. 
Oq  the  trial,  before  Blackburn  J.,  at  the  Middlesex 
Sittings  after  Michaelmas  Term,  1867,  it  appeared  that 
the  defendant  was  tenant  of  the  house  under  a  parol 
agreement  with  the  plaintiff,  and  received  notice  to  quit 
OD  the  25th  December,  1866.  He  had  underlet  the  ground 
floor  of  the  house  to  one  Turner,  and  upon  receiving 
notice  from  the  plaintiff  he  gave  notice  to  Turner  to 
quit  ou  the  2l8t  December,     At  the  expiration  of  that 
notice  Turner  held  over  of  his  own  will  and  without  the 


Damages, 
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opreaa  or  implied,  of  the  defendant.  A  da; 
ter  the  25th  December  the  defendant  offere 
>f  the  hooBC  to  the  plaintiff,  bat  be  declined  t< 
with  T^itTMer  in  possessioa ;  and  brought  eject 
dust  the  defendant  and  his  undertenant,  u 
lecorered  posaesmon  on  the  29th  Afa^,  1867. 
lined  Judge  directed  a  verdict  for  the  defea 
Tving  leave  to  move  to  enter  a  verdict  for  the 
or  the  rent  of  the  house  for  the  period  during 
had  been  kept  out  of  poeaeadon  less  the  '40«. 
Courts  and  the  costs  of  the  ejectment. 
ay  Term,  1868,  Bawlaiu  obtained  a  rule  niu 
\j,  oting  Hardinff  y,  Crethom  (a). 

id  Cave  shewed  cause. — ^Tbe  defendaat  is  not 
his  action  for  the  wrongfol  act  of  Turner  in 
rer.     TVner  was  a  simple  trespasser,  and  in 

the  agent  of  the  defendant  On  the  deter- 
of  the  defendant's  tenancy  he  conid  not  bring 
:  or  take  an;  other  step  to  oast  TVnwr.  There- 
aestion  is,  whether  there  is  an  implied  contract 
drt  of  the  defendant  by  whidi  he  is  liable  for 
le  time  when  7\tnur  went  out  of  poeaession. 
•n  J.  The  qnestion  is,  wheth^  the  tenant  does 
-take  to  give  up  vacant  posaesmon  to  his  lessor 
id  of  his  tenancy.]  The  obligation  on  the 
to  qait  bnt  not  to  deliver  up  poasesnon. 
•n  J.     In  the  civil  law  upon  the  bulment  of 

there  is  an  implied  contract  that  it  shall 
ed  'or  redelivered  so  soon  as  the  time  or 
or  which  it  wss  bailed  has  elapsed  or  been 
L]  If  the  tenant  has  tak^n  the  proper  steps 
end  to  the  teoaocy  of  his  undertenant  at  the 

(o)  1  E>p.  57. 
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time  wbea  he  ought  to  go  out  of  possession  he  is  not        I860* 
liable  for  rent  when  the  latter  remains  in  possession    Hihdbrsos 
i^ainst  his  consent.    The  lessor  may  recover  for  use      SQuias. 
and   occupation  against    the  undertenant  or  proceed 
against  him  as  a  trespasser.     In  Harding  y.  Crethom  {a) 
Lord  Kenyan  said,/'  When  a  lease  is  expired,  the  tenant's 
responsibility  is  not  at  an  end ;   for  if  the  premises  are 
in  ^possession   of  an  undertenant,  the  landlord   may 
refuse  to  accept  the  possession,  and  hold  the  original 
lessee  hable ;  for  the  lessor  is  entitled  to  receive  the 
absolute  possession  at  the  end  of  the  term.    But  it 
JDxj  be  proved,  that  the  lessor  had  accepted  the  under- 
tenant as  his  tenant."    In  that  case  there  was  a  lease, 
and  in  an  leases  there  is  an  express  covenant  by  the 
losee  to  deliver  up  possession  at  the  end  of  the  term. 
[  jfeflor  J.    The  ruling  of  Lord  Kenyan  in  that  case  was 
adopted  by  Parke  B.  in  Christy  v.  Tanered{b)  as  an 
acciinite  statement  of  the  law.]    There  the  four  original 
lessees,  who  were  directors  of  a  bank,  were  held  liable  for 
the  continued  occupation  by  two  of  them  after  the  other 
two  had  ceased  to  occupy.    But  in  a  subsequent  action 
against  succeeding  directors,    Christy  v.  Tanered  (c), 
ASdenon  B.  said,  p.  448,  "  If  the  holding  over  by  one  is 
with  the  consent  of  the  other,  then  the  case  falls  within 
that  of  Harding  v.  Crethom  (a) ;   but  if  Such  an  infer- 
ence were  not  warranted  by  the  facts  of  the  case,  I 
should  be  disposed  to  consider  the  question  before  I 
came  to  that  condusion.''     Parke  B.,  p.  447,  doubted 
whether  there  was  not  "  a  distinction  between  the  case  of 
a  ootenant  and  that  of  an  undertenant    Though  Lord 
Abmger,  p.  447»  thought  **  the  case  of  two  tenants''  a 
stronger  one  in  favour  of  the  landlord  **  than  that  of  a 

{a)  1  Etp.  67.  2ttd  ed.  (6)  7  M.^W.  127.  130. 

(c)  -9  M.  i  W.  438. 
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Kad    an    undertenant."      Bat    the      Court    c 
er  Chamber  (a)  awarded  a  venipe   de  novo  i 

have  the  fact  of  the  assent  or  the  coatrar 
f  ft  jury,  which  thej  woidd  not  hare  done  i 
1  thonght  that  one  joint  tenant  or   tenant  ii 

could  bind  his  companion,  by  holding  ova 
his  consent  [MeUor  J.  PatU$on  J.  in  the 
if  the  ailment  said,  p.  322,  "  There  is  tbia 
m  between  undertenants  and  cotenants,  that 
!e  can  proceed  against  his  undeitenant  to  get 

of  the  premises :  hut  what  power   has    he   to 
igainst  his  cotenant  to  get  him  out  of  possession  ? 
ould  be  the  form  of  action  ?"]     In  Draper  r. 
)  it  was  decided  that  in  the  case  of  one  cotenant 
over  after  the  expiration  of  the  term  without 
nt  of  the  other,  the  latter  was  not  hable  for 
ruing  due  during  the  holding  over.     [Ha^i  i- 
to  Ibbi  T.  Siehardtaa  (c).]     lu  that  case  the 
Lt,  after  the  expiration  of  the  lease,  distrained 
idertenant  and  thereby  afiSrmed  his  possession, 
as  held  liable  to  pay  rent  to  the  original  laod- 
1  the  undertenant  quitted  possession.    [Haytti. 
!  J.  sud,  p.  853,  "  No  doubt  the  ordinary  course 
ese  circumstances  would  be  to  bring  ejectment ; 
plainti£F  may  waive  the  tort,  and  sue  for  use  and 
>n ;  or  he  might  have  maintained  an  action  for 
ering  up  possession.     After  a  recovery  in  eject- 
might  have  recovered  mesne  profits  until  the 
u  the  possession  was  tendered  to  him ;  so  here 
recover  rent  for  that  period."]     In  Doe  v. 
d),  which  was  an  action  for  mesne  profits,  where 
ndant  underlet  to  //.,  who  held  over  after  the 

12  JV.  #  W.  310.  (h)  15  M.  4-  W.  16G. 

)A.^£.  849.  .(rf)  13  A.  ^  E.  40 
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detenmnation  of  the  defendant's  interest,  and  the  de*       1869. 
fendant  oontinned  to  receive  rent  firom  him  and  declared    HuDutsoa 
him  to  be  his  tenant  when  the  plaintiff  demanded  posses-      sqoiri. 
sion,  Ijord  Denman  held  that  there  was  some  evidence 
against  him  to  go  to  the  jury;  bnt  he  added,  p.  42, ''  If 
there  had  been  no  evidence  here,  but  that  the  under- 
tenant remained  in  possession,  I  should  have  left  the 
case  differently.'^    There  is  no  distinction  in  principle 
between  the  case  of  an  undertenant  holding  over  against 
^eoonaent  of  his  landlord  and  that  of  one  of  two  co- 
tenants  holding  over  without  the  consent  of  the  other. 
The  (niginal  lessor  ought  to  have  stipulated  against  his 
lessee  underletting.    The  cases  which  overthrow  the  rule 
formerly  laid  down  as  to  one  of  two  cotenants  holding 
over  impliedly  repeal  it  also  in  the  case  of  an  undertenant 
holding  over  against  the  consent  of  the  tenant. 

HawUnM  and  Raymond^  contra,  were  not  called  upon. 

As  to  &e  damages,  Hawkins  referred  to  Bramktfi  appt., 
Chaterim,  respt  (a).  He  also  argued  that  the  plea  of 
payment  admitted  the  contract  declared  upon.  But  per 
CuBiAM.  The  40s.  must  have  been  paid  into  Court  in 
respect  only  of  the  time  during  which  the  defendant  kept 
the  k^  of  the  house ;  and  therefore  he  might  amend. 

CocKBUBN  C.  J.  I  follow  the  law  laid  down  by  Lord 
Katgcn  in  Harding  v.  Creihiom(b\  that  on  a  parol 
dexnue  of  a  house  or  premises  there  is  an  implied  obli- 
gation upon  the  lessee  at  the  expiration  of  the  term  to 
ddi?er  up  possession  to  the  lessor.  That  has  been  con- 
sidered law  ever  since,  and  is  found  in  the  text  books. 
In  Woodfall  Landl  and  Tenant,  6th  ed.,  1822,  p.  126  (c), 

(fl)  2  C.  B.  y.  S.  502.  .  {f>)  1  Esp.  bl. 

.(c)  9th  od.  320. 
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id,  "Where  a  lease  U  expired,  the  teni 
linuea  liable,  onleea  be  deliver  up  oompi* 
a  of  the  premises,  or  the  landlord  acct 
ler  in  his  room."  The  ruling  of  Ijo 
ffas  adopted  hy  Par&e  B.  in  CArisfy  v.  2a 
and  approved  by  Lord  Abinger  in  Ckriatg 
[b).  la  the  case  of  a  co-tenant  holding  on 
he  will  of  his  co-tenant  the  latter  is  not  liabli 
e  ia  a  great  distinction  between  a  (M>-tenant  an 
ant  holding  over.  The  act  of  the  lessor  cretta 
:  tenancy,  and  the  co-tenant  holds  over  boti 
lis  co-tenant  and  lessor;  the  wrongful  holding 
>y  one  of  those  whom  he  let  into  possession ; 
inb-tenant  was  let  into  possession  by  the  tenant 
Therefore  the  plaintiff  is  entitled  to  recover  ia 
>n. 

amages  he  is  entitled  to  are,  first,  the  loss  of  the 
ch  he  sustained  from  not  being  put  into  posses- 
^e  entire  premises  at  the  end  of  the  term,  and, 
,  the  expenses  of  the  l^al  proceedings  to  oust 
tenant.  Both  these  follow  directly  from  the 
I  act  of  the  defendant 

EBUBK  J.  The  question  is,  whether,  in  a  parol 
when  nothing  is  expressed  as  to  giving  up  pos- 
there  is  an  implied  contract  that  the  tenant 
t  merely  go  out  of  possession  but  restore  actual 
m  to  the  landlord  at  the  end  of  the  term,  J" 
ent  case  tlie  tenant  let  part  of  the  house  to  an 
lant,  and  having  received  notice  to  quit  Atmi 
lord  he  took  all  the  proper  steps  to  put  out  the 
lant ;  but  the  latter,  under  some  fancied  right 
me  in  possession,  refused  to  go  out.     If  the  la' 

Jir.  4  ""  V27-  130.  (h)  0  ,V.  ^  jr.  438.  446, 
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implies  such  a  contract  as  I  have  stated^  the  tenant        1809. 

must  be  held  responsible  in  damages  for  the  injury    HiHDSMoir 

sustained  by  his  landlord  from  the  breach  of  it    In      squibi. 

Harding  v.  Crethom  (a),  which  was  an  action  for  use  and 

oocapation,  it   was  ruled  by  Lord  Kenyan  that  "  the 

le^or  18  entitled  to  receive  the  absolute  possession  at 

the  end  of  the  term/'  and  upon  that  he  engrafted  the 

role  that  where  an  undertenant  held  over  against  the 

wiD  of  the  tenant  the  lessor  might  "  hold  the  original 

lessee  liable''  on  a  constructive  occupation  by  him.    After 

this  ruling  of  Lord  Kenyon  in  1793  the  case  of  Christy 

V.  Tanatd  came  twice  before  the  Court  of  Exchequer. 

On  the  argument  in  the  second  action  (&)  Lord  Kenyon? % 

niling  was  not  disputed^  but  the  question  was,  whether 

in  the  case  of  one  of  two  co-tenants  holding  over  after 

the  expiration  of  the  term,  both  were  liable  in  an  action 

fornse  and  occupation.    The  Court  decided  that  if  the 

hdidbig  over  by  one  were  with  the  consent  of  the  other, 

both  were  liable.  And  the  Court  of  Exchequer  Chamber 

awarded  a  venire  de  novo  in  order  to  have  the  fact  of 

the  consent  or  the  contrary  found  by  a  jury. 

Upon  the  point  in  the  present  case  there  is  not  much 
authority,  but  on  principle  it  would  seem  that,  as  the 
landlord  mnst  put  the  tenant  into  possession  in  order 
to  ihlfil  his  contract,  so  there  is  a  correlative  obligation 
oil  the  part  of  the  tenant  to  restore  possession  to  the 
landlord  at  the  end  of  the  tenancy,  and  not  a  mere  right 
of  action  in  the  landlord  against  another  person  who  has 
been  let  into  possession  by  his  act.  That  being  so,  the 
defendant  made  a  contract  with  his  landlord  which  he 
baa  broken,  and  is  liable  in  this  action. 

As  to  the  measure  of  damages,  the  plaintiff  is  entitled 
to  recover,  first,  the  rent  for  the  time  he  was  kept  out 

W  1  ap.  57,  2nd  ed.  (b)  9  itf .  #  fT.  438. 
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in,  and  secondly,  the  costs  of  tbe  ejectme 
most  assame  was  the  hest  mode   of  getti; 

for  the  plaintiff  is  not  to  be  exposed  to  m£ 
try  on  the  premises.     These   costs  follow 

consequence  of  tbe  defendant  letting  to  s 
t  who  refnaes  to  go  ont  of  posseasioii ;  CaSt 

«>• 

J.   In  none  of  the  cases  has  any  donbt  beei 
the  ruling  of  Lord  Kenyon  in  Harding  v, 
\\  and   tbe  nsnal  form   of  notice   to   qmi 
s  tenant  "to  quit  and  deliver  up  possessitm." 
[Hractice  is  consiatent  with  law  and  coramon 
lis  matter.    Id  written  leases  it  ia  nsoal  to 
xpress  coTenaut  on  the  part  of  tbe  tenant  to 
poseesnon  at  tbe  end  of  the  term  ;  but  ^» 
to  be  from  abundant  caution.     For  in  ereiy 
is  an  implied  contract  to  that  effect, 
lages  to  which  tbe  plaintiff  is  entitled  are 
icb  he  has  lost  and  the  expensea  necessarily 
recovering  possession.    The  proper  course 
g  ejectment. 

.  If  the  plaintiff  had  not  brought  cgectment 
□wed  the  sub-tenant  to  remain  in  possession 
nt  to  run  on,  the  defendant's  answer  to  an 
rent  would  have  been,  why  did  you  not 
recover  possession  by  ejectment. 

Rule  absolate. 
I  7  £  ^  S.  301 ;  aff,mti  m  a^ptai,  8  li.  617. 
I  1  £^.  67. 

Phillips  against  Etre. 
vol.  9,  p.  343.    Affirmed  in  Exch.  Cb.  post-] 
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m  Jna.j  ba  tliiu  wried. Inatead  of  "  which 

Utaly  in  onp  Conrt  of  Qaeen^  Bench  •»  ffettmhu 
«i  &0."  ifwwt  "  which  tha  uid  latolj  in  oiut  Coi 

een'a  Beoch  >t  DuMm]  recorered  &o.,  and  irhich  jadgment  t 
lulj  regiitered  in  our  Ooort  of  Common  Pleas  at  WettJiuiui 
□t  to  The  JndgmenU  Eztenuon  Act,  186S. 

n  affidavit  of  the  attorney  applying  for  a  certiScate  of  a  jodgme 
Sif/itA  Courts  of  bia  infbrmatioD  and  belief  aa  to  th«  titles  trad 
ewion,  and  tha  hut  knom  oc  nnaal  place  of  abode  of  tii«  fdaiati 
odaQt,  ts  the  CMe  ma;  be,  shall  be  sofficieDt  to  justify  the  oBct 
iting  the  paiticnlan  so  swom  to  in  his  ceitifleate. 
he  fees  to  be  taken  for  isaniog  execution  oi  otiiar  proeeaa  oc  ai 
idgment  ot  Scotch  decreet,  that  shall  have  been  regis(er«j  nnda 
et,  shall  ba  the  some  u  in  the  caw  of  an  Entftit A  jadgmeot. 
"he  fees  her«naft«i  mentioned  shall  ba  collect«d,  not  in  moaej, 
meana  of  atainpa  deootbg  the  amount  of  such  fees. 

Scale  of  Feea.  £  «.  ^■ 

wj  certifleate  of  a  judgment  isseed  out  of  the  Courts  ot 
en's  Beoeh,  Common  Pleaa,  and  Exchequer,  at  We*t- 
tter,  toz  r^iistnitdon  in  Ireland  oi  Scotland,  inclndiog 

avit  -       -        -        -  0    2   0 

Fees  to  be  charged  b;  the  senior  master  of  the  Conrt  of 

Tomon  Pleas  at  lFeilmitui*r  as  "  registrar  of  judgmeats." 

Bling  for  regisMtioD,  every  certiBcate  issued  out  of  the 

I  of  Dublin,  and  Court  of  Session  in  Scotland,  although 

Jian  one  name  may  have  to  be  registered      -       -        •  0   7   ^ 

filing  every  tuinowledgment  of  satisEsetioD  of  aa  Iritk 

ant  or  &otch  decreet  for  eoti;  on  the  register        -        •02" 

eveiy  certifleate  of  the  end;  of  a  Mttsfiictioo        -        •01" 

eveiy  seaich  made  in  the  registers  of  /riiA  and  Seottk 

idgmenta  in  one  or  both  legisteis,  for  each  name    •        .010 

en  under  ooi  hands  at  We$tm«»ltr,  this  14th  day  of  SoM^i": 

A.  E.  CocxBDut.  SiMPxt  Minrni. 

Wm.  Bovill.  Sobibt  Ldkb. 

FnzBor  Ebut.  Wv.  Bujol  ButT' 

J.  B.  Bnu.  Q.  Hins. 
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axis  he  agreed  to  preach  for  them  every  Sundt 
the  25th  March  to  the  24th  June,  1868,  and  at  tl 
ition  of  that  time  be  agreed  to  continue  to  preac 
lem  till  the  end  of  the  year  1868.     He  ceased  1 
on  bnaineas  on  September  Ist,  1868,  but  continae 
ide  at  IfaBingford.     Daring  the  time  be  preache 
i^boume,  he  irent  there  in  the  morning  of  eac1 
y,  returning  to  WaUinsford  in  the  evening'.     Ot 
)Ui  December  a  resolution  was  passed  by  the  con 
tion  at  Pa«$boume  requesting  him  to   continne  tc 
ict  the  eervices  during  the  year  1869,  with  a  view 
future  appointment;   but  the  trust  deed   of  the 
1  being  subsequently  referred  to,  it  appeared  tbut 
lioister  must  he  an  Independent  Fffidobaptist,  and 
^fendant  not  being  of  that  denomination  a  resolation 
assed  that  as  they  could  not  invite  him  to  become 
regular  permanent  minister,  they  requested  him  to 
ict  the  serrices  at  Paagbmrne  chapel  until  thej 
meet  with  a  suitable  permanent  minister, 
t  5  &  6   W.  4.  e.  76.  *.  28.,  enacts,  "  That  no 
1  being  in  holy  orders,  or  being  the  regular  minister 
Y  dissenting  congr^ation,  shall  be  qualified  to  be 
d  or  to  be  a  coundllor  of  any  such  borough  or  so 
nan  of  any  such  borough." 

et^er  shewed  cause. — The  defendant  was  not  the 
ir  minister  of  a  dissenting  congregation  within 
3  &  6  fT.  4.  (T.  ra  <.  28.  Stat  1  W.^M.iest.1 
t.  8.,  which  exempted  dissenting  ministers  from  the 
ties  to  which  they  were  subjected  by  stat.  17  Car.  2. 
*.  8.  Qsed  the  words  "  any  preacher  or  teacher 
ly  congregation  of  dissenting  Protestants."  Stat 
3.  c.  44.  s.  I.,  which  exempted  dissenting  ministers 
serving  in  the  militia,  used  the  same  words.    Stat. 
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LCKBUBN  J.   This  rule  must  be  discharged.      Sta 
fV.  4.  e.  76.  ».  28.  enacts  that  "  no  person   bein 
ly  orders,  or  being  the  r^ular  miaister    of  an; 
ting  coDgr^ation"  shall  be  a  coancillor   of  an; 
;h :  the  latter  claase  means  a  person  who   is  no 
r  a  miaister  of  a  dissenting  bod;  but  who   de  facti 
le  office  of  minister  of  a  dissenting  congr^ation 
ist  be  in  a  position  analogous  to  that  of  a  beneficed 
man.     I  attach  no  weight  to  the  argament  that  ii 
■Dgregation  had  appointed  the  defendant  to  be  their 
tr  minister  they  would  have  been  gnilty  of  a  breach 
St,  for  if  he  was  de  facto,  though  not  de  jur^  the 
lt  minister  of  the  congregation,   he  would    hBve 
rithin  sect.  28.     The  Affidavit  of  the  relator  states 
illy   that  the   defendant  was    elected   to   be  the 
:er  of  the  chapel  at  Pangbourne ;  the  answer  in 
Sdavit  of  the  defendant  is  that  he  had  been  asked 
:ome  the  minister  of  the  congregation  at  Pang- 
and   had   refused,  but  subsequently  agreed  to 
I  for  three  months,  and  at  the  expiration  of  that 
greed  that  be  would  supply  the  place  for  the  rest 
!  year.     If  a  salary  had   been   received   for  his 
»,  or  there  had  been  a  contract  so  that  he  could 
are  resigned  and  they  could  not  have  dismissed 
'ithout  being  liable  to  an  action,  it  would  have 
far  to  shew  that  he  was  their  regular  minister; 
3  was  only  asked  to  supply  the  place  of  minister 
rarily,   and  he  consented :   it   was  a   matter  of 
y  on  each  side-     This  is  partly  a  qnestion  of  fact ; 
bough  there  is  some  evidence  for  the  relator,  it  is 
case  in  which  we  ought  to  grant  a  quo  warranto 
urb  the  corporation. 

LLOR  J.    The  object  of  the  Legislature  in  using 
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BH  against  The   Rhtunbt'     Railway 
Company. 

■<n  of  pnpatr  en*Uo  of  >  beiMfiaal  occapatioa  w 
d  in  nn«et  of  its  Ml  rttouble  nlue,  vitfacmt  reganl  1 
•eiMfitwtaieh  tlio7thaiiMlTMd«rir«boin  tli«t  occnpMioi 
M8  (rf  the  £.  Airfa,  at  tlia  port  of  C.  ureed  to  grant  to  , 
nymlfaaeofwhuTm  tdjacent  to  tlie  Docks,  with  suitli 
r  the  shipmrnt  of  eotL  The  Cianpiuif  aereed,  bo  fai  a 
to  proeoreftll  [he  tiade  which  thej  brongfat  for  ahiptarat 
C.  to  be  (hipped  at  the  B.  Docla,  and  soch  trade  was  to 
>  lofiage  aiid  wfaubge  ntes  and  daw  in  force  et  the  B. 
aptajwm  in  the  aole  ocenpation  of  the  vharre^  with  the 
Uumon.  The  tnutee*  collected  th»  laxt*  of  dues  payable 
ed  at  the  wharrea  froin  the  fNij^t«n  or  eomiigneee,  and 
)  the  poipone  of  their  tnuL  Held,  that  tbe  CowpaDj; 
the  ^larTce,  were  Hable  to  be  rated  to  the  poor  rale  m 
•har&ge  rataa  or  does  paid  for  coal  and  other  goods 
hijytid  at  the  wharrM  occnped  by  them,  notwith  rtanrfing 
sceived  by  them  bat  by  the  tniiteM  on  their  ownaccoont. 

!  an  appeal  against  a  rate  for  the  relief  of 
r  of  the  parish  of  St.  Mary,  Cardiff,  wbereb/ 
Its  were  rated  for  thm  railway,  eJdings, 
1  tips  in  that  parish,  oq  the  rateable  value 


»  of  appeal  stated,  among  other  things, 
itees  of  the  M&rqois  of  BuU  were  aaa^aed 
at  lower  sums  than  they  ought  to  be 
li,  and  notice  to  that  effect  was  given  to  the 

tipkang  Quarter  Sessions  for  the  conn^  of 
u  1867,  when  the  trustees  as  well  as  ihe 
idents  appeared,  the  rate  was  confirmed, 
case  for  the  opinion  of  this  Court. 
11  G,'kk,\fV.'k  c.  cxzxiii.and4  &5  fr.4 
te  Marquis  of  Sate  was  empowered  to  con- 
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mbodied  ioto  a  more  formal  instrument 
>f  either  of  the  parties  diereto;  bnt  no  mo 

nent  had  been  executed. 

mce  of  that  agreement  the  trustees    con 

irharres,  staitha  aud   railway  ridings,    an 

.me  the  appellants  have  been  in    the   sol 

>f  the  wharrea,  with  the  sidings   and   tip 

he  trustees  have  been  in  the  occupatioD  o. 

joining  to  the  wharves,  vis,,  the  Bttta  En*i 

its  completion  in  1856. 

QTfitiience  of  having  die   Bute  fFiest   Dock 

parliameDtaiy- authority  and  the  BttteEait 
ling  a  purely  private  undertaking  led  to  the 
'  the  trostees  of  The  BuU  Dockt  Act,  1865, 
i.  c.  cccixv. 

enacts :  "  From  and  after  the  commence- 
B  Act,  the  undertakers  from  time  to  time 
1  and  take  for  all  goods  apedfied  in  the  third 
I  this  Act  annexed  which  are  shipped  or 
eceived  or  delivered,  at,  in,  or  upon  or  Irom 
the  docks  and  works,  or  any  lands  of  the 
,  or  which  are  discharged  or  recdved  within 

the  docks  and  works  from  one  vessel  into 
set,  or  into  the  waterway  of  any  of  the 
ivorks,  any  sum  not  exceeding  the  serersf 
ites  in  that  schedule  specified  with  respect 
ds  respectively,  and,  as  regards  all  goods  bo 
shipped,  received,  delivered,  or  discharged, 
lot  specified  in  that  schedule,  may  demand 
respect  of  the  same  wharfage  rates  equ^  to 
}  rates  from  time  to  time  payable  in  respect 

specified  which  are  as  nearly  as  may  he  of 
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ued,  Jan.  16th,  before  Cockbdbn  C  J., 
and  Hates  JJ. 

ick  for  the  respondents.  The  appel- 
for  the  fall  annnal  valne  of  the  iand 
a,  thoagh  by  agreement  with  the 
[ftrqois  of  BtOe  they  are  not  entitled 
les.  Frmd,  appt.  The  Churchwardens 
•hti,  respta.  (a),  LaMorenee,  appt.,  TTte 
■htaa  Kniffhtt,  respts.  {b).  The  aatho- 
rhe  InlmbitanU  of  Tkurlttme  (c)  is 
.  V.  The  Guardians  of  Battk  Umm  ((/)- 
Be<f.  V,  The  Marquis  of  Salitbury  (e), 
!ntaats  of  Vange  {/),  Roberts,  appt, 
Ayteibury,  respts.  (y).  The  Overseers 
cetfield,  appts..  The  Overseers  of  Bowes, 
.  The  Dowlais  Iron  Company  (t),  IVte 
Harbour  Board  Trtttteet  v.  Cameron, 
Mersey    Docks  and  Harbour   Board 


Ailen  and  T.  AUen,  for  the  appdlants. 
are  not  liable  to  be  nit«d  in  respect 
dues  which  they  do  not  receive  and 
lised  to  them.  [Tbey  cited  stat  28  & 
'.  I.  59.,  Bex  T.  Snowdon  (k),  Lewis, 
Ts  of  Swansea,  respts.  (I),  Reg.  v.  The 

a.  (i)  2  £.  ^  a  533. 

8.  id)  SB.fS.  12. 

ft  (/)  3  0-  ■».  W2. 

a  (i)  7  J.  #  A  223. 

note.  O)  II  H.L.C.4&. 


/ 
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hiabitanU  of  Thurbione  {a),  Reg.  v.  The  Overteere  of 
fyton  (6),  The  Mayor  %e.  of  Lincoln^  appts.,  The  Over- 
leert  of  HolmeM  Common,  respts.  (c).] 

Cur.  adv.  vulL 

The  jadgment  of  the  Court  was  now  delivered  by 

MiLLOR  J.  The  question  raised  and  ai^ed  in  this 
case  was  whether  the  appellants,  Tlte  Rhymney  Railway 
Cmpam/,  as  occupiers  of  the  wharves,  are  liable  to  be 
nted  in  respect  of  the  wharfage  rates  or  dues  paid  for 
cobI  and  other  goods  shipped  and  unshipped  at  the 
vharrea  occupied  by  the  appellants,  and  we  are  of 
opinion  that  they  are  liable  to  be  so  rated. 

These  wharfage  rates  or  dues  are  perfectly  distinct 
from  the  rates  or  dues  payable  in  respect  of  vessels 
passing  into  or  out  of  the  docks.  These  latter  dues  ara 
in  no  way  connected  with  the  use  of  the  wharves,  while 
the  wharfage  dues  included  in  the  present  rate  are 
payable  for  the  use  of  the  wharves  only,  and  are  in  no 
^y  connected  with  the  use  of  the  docks. 

The  dock  dues  therefore  enhance  the  value  of  the 
docks  which  are  in  the  occupation  of  the  trustees  of  the 
Harqnis  of  Bute,  and  the  wharfage  dues  enhance  the 
▼alae  of  the  wharves  in  respect  of  the  use  of  which  they 
uc  payable,  and  which  are  stated  in  the  special  case 
to  be  b  the  sole  occupation  of  the  appellants.  Primft 
^,  therefore,  it  would  seem  that  as  the  trustees  would 
k  rateable  as  occupiers  of  the  docks  in  respect  of 
the  dock  dues,  so  the  appellants  as  occupiers  of  the 
risTFCs  would  in  like  manner  be  rateable  in  respect 
of  the  wharfage  dues. 

(a)  IE.4:E.  502.  (b)  3  E,  j- E.  460. 

(c)  8  2?.  #  5.  344. 
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HILARY  VACATION. 
88  contended  on  behalf  of  the  appellfuats  that 
□ot  BO  rateable  on  the  gronnd  that  altbongh 
^  dues  Biose  from  the  nse  of  the  ^rharvea 
!  occupied  by  the  appellants,  yet  thefy  ^ere 
id  by  the  appellants,  but  by  the  trustees  of 
is  of  Bute  on  their  own  account ;  and  tliat  as 
ats  did  not  and  could  not  derive  any  benefit 
dues,  they  could  not  in  any  way  be  considered 
ig  the  rateable  value  of  the  appellant* a  ocwu- 
lie  argument  in  sabstance  comes  to  this,  tbat 
luts  are  not  liable  to  be  rated  in  respect  of 
value  of  the  land  so  occupied  by  them,  but 
!  extent  of  the  beneficial  interest  which  th^ 
1  such  occupation. 
iai  that  no  rate  in  respect  of  the  wbarfiige 

be  imposed  on  the  trustees  of  the  Marqois 
10  are  occupiers  of  the  docica  only  and  not 
irves;  and,  therefore,  unless  the  appellants 

to  be  rated  in  respect  of  the  increased  value 
irves  arising  from  these  wharfage  dues,  the 
Id  be  wholly  deprived  of  any  rate  in  respect 

considerable  part  of  the  true  value  of  the 

■ustees  had  made  no  demise  of  the  wharves, 
emselves  remained  in  possession  of  them,  aa 
'eceipt  of  the  wharfage  dues,  they  would  have 
ble  in  respect  of  the  entire  value  of  the 
iking  into  account  the  dues  in  question.  So, 
stees  bad  included  in  their  demise  to  the 
the  right  of  receiving  the  wharfage  dues,  the 
even  though  liable  to  pay  an  increased  rent 
e  amount  of  the  dues,  would  in  like  manner 
rateable  for  the  entire  value  of  the  wharves 


HILARY  VACATION. 
le  value  of  tlie  property  occupied  irith  it 
▼e  valne  to  the  particular  occupier.  It 
there  the  mcumbeot  received  the  amoiu 
ntcbarge  and  in  that  respect  the  case  i 
able  from  the  present;  but  that  Act  cai 
iifference  to  the  parish.  The  wharfage  due 
the  ttte  of  the  land  of  which  the  appellanti 
e  occnpiera  and  would,  bat  for  the  arrange- 
een  them  and  the  trustees  of  the  Marquis  of 
il;  enhanoe  the  remuneratire  valne  to  thenu 
gement  may  be  improvident  as  regards  their 
sst,  but  does  not  render  the  wharves  them- 
less  valae.  The  decision  of  this  Court  in 
appt,  7^  Overteert  of  ToUahwta  Krughtt, 
is  sabstantially  in  accordaooe  with  Seg.  v. 
itauU  ofSherford  {h),  and  illnstratea  the  same 

'era!  recent  deciuons  as  to  including  or  ex- 
le  valoe  of  the  nght  of  shooting  game  in 
land  over  which  such  right  was  racerdaed, 
■ed  to  and  relied  on  by  the  appellants ;  but 
ions  are  in  some  respects  distinguishable  firom 
t  cas^  and  they  appear  not  wholly  oonsiatent 
other.  In  The  Overtten  of  HUion.  and 
t,  appts.,  The  Overteeri  of  Baaet,  reepts.  (c), 

0  the  game  had  been  severed  by  statnte  from 
hip  of  the  land  and  converted  into  a  distinct 

1  hereditament,  which  of  course  was  not 
Thecaaeof  A^.v.  The  LtAabitanti  of  ThwU 
in  which  the  value  of  game  reserved  was 
rom  the  rate  of  the  occupier  of  the  land,  haa 

S.  ^  5.  533.  (£)  8  A  #  &  596. 

).  ^  A  223.  (4  1  £  #  £  502. 
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Ths  QcuN  agaattt  Tbs  Dom-ii*  Iran  Otmpu;  (a). 

■ppellutj  wen  in  the  oecnpstioD  of  twovh&rrM.  &1  >  jearir  leDt. 
lOtB,  under  the  trugteei  of  the  B.  Docki.  la  rapect  of  gooda  ihipped 
T  upon  the  whairea,  tlie  ippelLinta  paid  lo  the  truiteo  *  fixed 
rhidi  bj  the  Sock  Act  wu  aalhoriied  to  be  receircd  in  nsprct  of 
3da  Undsd  or  loaded  upon  or  fcoia  the  whuf,  in  addition  \o  tha 
^  Mips  paid  bj  the  ahipa  passing  ioto  or  out  of  the  Dock.  No 
rere  charged  on  goods  brought  upon  the  wharres  and  not  ehipped 
le  Dock.  H?ld,  that  the  dues  were  paid  in  resput  of  the  use  of 
lorvea,  that  in  asBeonng  the  whurea  lo  the  poor  nie  thej  wei«  to 
:en  into  account  in  aacarlainiag  the  i»te«ble  Talne,  and  that  the 
lata  were  liable  to  ba  nted  in  nspect  of  tham- 

^pMl  to  the  Qlamarffiaukin  Quarter  Seesioni  a  rats  for  the  relief 
ths  poor  of  8t.  Marjf,  Girdiff,  wherebj  the  appeUanIa  were  Mted 

0  whBrrsa,  on  a  rateable  Taloe  of  85SJ.  and  ZtSZL  itaptednij, 
oflnned  aulyectto  a  case  for  the  opioioa  of  this  Court. 

appellants  were  m  the  oecapatioo  of  two  wharres,  one  on  the 
Dock  and  the  other  on  the  Ea$t  Deck,  under  the  tnutea  of  ths 
is  of  Bute,  ta  jcari;  tenanla.  For  the  one  the;  paid  a  jearlj 
f  376/. ;  tor  ths  other  a  yearly  rent  of  5251. ;  and  thsy  conloided 
bese  were  the  nuui  which  should  have  been  taken  as  the  groM 
tsd  rental,  and  as  the  basis  of  the  rateable  Talue  on  which  they 

beasMMed. 

WmI  Daet  and  ths  EatI  Dock  «t  part  of  the  Bvit  Dockt  at 

r. 

liTale  branch  railway  belonging  to  the  tnutses  from  the  T^f 
tailm^  runs  into  the  fful  Dock.  By  this  railway  all  iron  wis 
it  to  this  wharf  and  was  shipped  from  it  by  vessels  lying  along- 

1  the  Dock ;  pit  wood,  iron  ore,  and  otJier  articles  wwe  tUo 
It  to  this  wharf  by  t«m«1i  and  earned  thence  by  Uw  prinu 
I  tailwaj.  In  rstpect  of  every  ton  of  iron,  iron  orc^  pit  wood, 
er  thing*  soahipped  from  or  upon  this  whar(  the  i^^ellanla  paid 

Taff  fait  BaUwag  Cvrnpaaj/,  who  received  ths  same  as  agenti 
)  trustee*,  a  certain  fixed  sum  per  ton  (mying  accMding  to  Ilia 

of  the  article),  and  the  ram*  m  paid  to  the  Taf  Fnb  fiathuy 
!Ry  were  by  that  Company  paid  orsr  to  the  truatMi,  the  ownei* 
Docks  and  wharf;  such  aums  were  paid  and  received  rcapeetiTely 

the  proviEions of  stata.  11  G.i^X  Wm.  4.  c  cnxiii,  wd  4  &  5 
.  e.  zix.,  and  The  Btti  Doek>  Act,  1865.  28  &  2t)  Viet.  c.  mcht. 

Tiff  Volt  BailKOg  Cnrnfaity,  who  eonrey  all  ths  traffic  either  t» 
a  the  wharf  on  the  Wut  Dock  by  pemussion  of  the  tnattM^  ld 
(a)  See  the  preceding  case. 
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their  monthly  Aoconnts  against  the  appelUnts,  in  addition  to  the  charges        [1868.1 
tat  the  nulway  fireight,  also  charged  the  Bmne  due  for  wharfage  dues 


under  the  Acts  of  Parliament,  which  were  paid  by  the  appellants  monthly      "^^  Qvkeh 

to  the  railway  Company.    The  Teasels  which  come  into  the  Dock  and    Dowlaib  Iron 

eoDTcy  away  the  merchandise  from  the  wharf  enter  the  gates  of  the        Company. 

But€  Docks  and  nsa  the  other  appliances  and  conyeniences  of  those 

Docks,  paying  the  lockage  or  tonnage  dues  under  the  Acts  of  Parliament ; 

merchandise  (such  as  iron)  is  sometimes  brought  to  the  wharf  by  the 

Taf  Vah  SaUfooy  Company  and  there  unloaded,  in  the  same  way  and 

at  the  same  place  as  the  other  iron  which  is  shipped,  and  ultimately 

instead  of  being  shipped  away  by  means  of  the  Bute  Docks  is  sent 

inland  from  the  whart    When  such  iron  comes  down  to  the  whaif  its 

destination  is  not  always  known.    When  a  purchaser  of  it  directs  it  to 

go  inluid  it  is  put  into  trucks  and  sent  accordingly. 

In  such  cases,  inasmuch  as  the  Taff  Vale  RailtDoy  Company  charge 
vhatfiige  dues  on  the  next  monthly  accounts  after  they  haye  deliyered 
the  goods,  the  railway  Company  make  a  rebate  or  deduction  of  the 
vhttfiige  dues  for  goods  so  sent  inland,  and,  by  an  allowance  in  the  next 
monthly  account,  return  the  money  so  paid  to  the  appellants,  because 
meh  goods  were  not  shipped  into  the  Bocks.  If  iron,  haying  been  pur- 
dmsed  by  any  one,  is  left  for  a  long  time  (for  instance  twelye  months  or 
lo)  on  tiie  wharyes,  the  appeUants  charge  the  purchaser  wharfage,  but 
not  where  the  iron  is  cleared  of£  in  a  reasonable  time. 

A  branch  railway  belonging  to  the  trustees  runs  into  the  Eatt 
Dock,  This  branch  is  worked  by  the  Rkymney  Company,  and  all  tralDe 
to  and  from  the  wharf  is  brought  by  that  Company.  The  wharfage 
does  are  dealt  with  thus :  the  appellants  deliyer  to  the  ship's  agent  of 
the  ship  taking  merchandise  from  the  wharf  an  account  of  the  goods 
ihQiped,  and  he  deUyers  it  to  the  trustees.  They  charge  the  wharfage 
does  against  the  appellants  monthly  in  req>ect  of  the  goods  so  leayiug 
the  wharfl  and  the  appellants  pay  them.  The  annual  rent  of  the  wharf 
is  payable  half  yearly.  No  wharfage  dues  are  charged  on  goods  not 
diipped  into  the  Docks.  Iron  is  sent  inland  from  the  wharf  on  the  East 
Dock  in  the  same  way  as  from  that  on  the  West  Dock.  No  wharfage 
does  are  charged  on  it. 

When  yeasels  discharge  their  cargoes  from  one  yessel  to  another  in 
the  dock,  which  sometimes  happens,  the  owners  of  the  yessels  or  of  the 
goods  pay  their  wharfiige  rates  under  the  50th  section  of  the  Bute 
Dwkss  Act,  1865,  although  neither  the  yessela  nor  the  goods  use  any 
whsit 

The  question  for  the  opinion  of  this  Court  was,  whether  the  appellants 
were  liable  to  be  rated  fior  whar£iige  dues. 

Stat  11  G.  4  ^  1  FF.  4.  r.  cxxxiii.  s,  36.  giyes  power  to  demand  and 
receite  for  any  ship  &c.  *'  passing  into  or  out  of  or  in  or  along  the  said 
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ship  Moal,  ioek  or  burin,"  ftc,  the  lates  or  dotin  ep«ei£id  in  tbe 
aeeond  Sehednle. 

SecL  39,  Thich  aathoriBea  and  requires  tlip  Maiqnis  of  Bvtt  to  con- 
]  struct  whnrfs,  quays,  or  landing  places  for  landing  or  loading  gcods  from 
or  on  board  of  ships,  Hk.  tuiag  the  dock  or  baain,  emporen  him  to 
demand  and  receive.  "  in  respect  of  all  minersls,  merchandise  or  oC&er 
goods  which  shall  be  landed  or  loaded  npon  or  from  anj  inch  public 
wharf,  quay,  or  landing  placr  as  aforesud,  such  additional  iat«a  and 
charges  (ornr  and  aboTS  the  ratpa  and  duties  hereinbefore  aQthorised  to 
be  levied)"  as  shall  not  exceed  tbe  rates  and  charges  specified  in  the 
third  Schednle. 

B;  sect.  40  goods  are  not  to  remun  npon  the  wharf^  quajii,  or  landing 
pUces  for  more  Ihao  three  days,  without  the  licence  of  the  HanjuiB  of 
Bule. 

By  sect.  41,  h  table  of  the  several  rates  and  duties  to  be  taken  for  th^ 
nse  of  the  ibip  cscal,  dock  or  basin,  and  also  for  the  nse  of  the  pnblic 
«barft,  quays,  and  landing  places  is  to  be  printed  and  published. 

The  Bait  Docks  Act,  1866,  28  &  29  VM.  c.  ccczxv.  *.  69.,  ia  set  oat 
in  the  preceding  case,  p.  200. 

Field  and  PUlbrici  for  tbe  respondents,  contended  that  the  whar&ge 
dues  were  payable  in  respect  of  the  nse  of  tbe  wharves  on  the  loading 
and  unloading  of  vessels,  and  that  if  the  wharves  were  let  Er««  from 
wharfi^  rates  or  from  liabihty  to  pay  them,  the  rent  of  the  wharres 
would  be  increased  pro  tanto,  and  Aerefore  the  appellants,  as  occnpien 
of  the  wharves,  were  liable  in  respect  of  the  dues  or  rates.  Tbej 
referred  to  stats.  11  G.  4  ^  1  W.  4.  e.  exxxiii.  m.  36.  41.,  the  Bult 
Docks  Act,  1806,  28  &  29  FM.  c.  cccxit.  t,  69.,  Rry.  r.  TAe  InhdiUmi/ 
of  Thurblone  (a),  Laiermce,  appt..  The  Overtetn  of  ToOtikunt  Kn^iit*. 
respts.  {h).  [Bannat  J  referred  to  Bladu  v.  Siggt  (<t),  Btg.  v.  Tla 
Qvardiana  of  Battk  Union  (J).] 

Maenatnara  and  Bidder  contended  that  the  appeltants  were  not  Hibte 
to  be  assessed  for  the  wharfage  tolls  or  dues,  as  they  were  paid  for  thr 
use  of  the  Docks  aod  their  waterways,  and  not  in  respect  of  the  wbarvM. 
and  the  appellants  derived  no  benefit  frijm  them,  and  consequently  the 
hypothetical  tenant  of  tbe  wharves  woidd  not  pay  a  higher  rent  on 
account  of  them.  They  referred  to  the  BUU  Docks  Act,  1806,  28&2» 
Vict.  e.  cccixr.  $.  69.,  ZettPit,  appt.,  The  Overgeen  of  Ssmuea,  reapti.  [«). 
ILuth  J.  In  that  case  the  dues  received  by  the  corporation  of  SKtauo 
were  a  mere  toll  unconnected  wilQi  the  occupation  of  the  soil.] 


(■") 

(0 

I  £■-  #  E.  602. 

II  H.L.  c.mi 

(,)  aK^S.  608. 

(*)  2B.4-B.  63a 
<d)  SB.^S.  12. 
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LviH  J.    The  qneetioD  is,  whether  these  rates  are  payable  in  respect        rigOS  1 
of  the  use  of  the  wharves :  if  they  are,  the  wharves  are  rendered  so   


much  more  valuable  by  reason  of  them.    It  has  been  contended  that     The  Quebm 

they  are  not  whar&ge  rates  properly  so  called,  and  are  not  paid  for  the    powLAis  Iron 

QM  of  the  wharves.    We  mast  determine  by  reference  to  the  Acts  of       Company. 

Parliament  whether  these  payments,  whatever  they  are  called,  are  made 

for  ^e  use  of  the  wharves  or  for  the  use  of  the  Docks.    By  stat  11  G^.  4 

^1  W.4,e.  cnxiii.  s.  1.  the  Marqnis  of  Bute  was  empowered  to  make 

a  ship  canal  and  docks,  and  by  sect.  36  to  demand  rates  or  duties  in 

respect  of  vessels  passing  into  or  out  of  the  Docks.    By  sect.  39  he  was 

required  to  construct  wharves,  quays  and  landing  places  for  the  use  of  the 

pabhc,  and  empowered  to  demand  rates  in  respect  of  goods  landed  or 

loaded  upon  or  from  the  wharves.     By  sect.  41,  a  table  of  the  rates 

and  duties  for  ihe  use  of  the  canal  and  docks,  and  also  for  the  use  of  the 

wharves,  is  to  be  published.    The  character  of  the  latter  ia  not  altered 

by  Stat  4&5W.4,c.  xix.    A  new  table  of  wharfage  rates  is  authorised 

hj  Stat  28  &  29  Vict.  e.  cccxxv.  s.  59.,  and  I  am  of  opinion  that  these 

rates  are  paid  for  the  use  of  the  wharves.    There  could  be  no  severance 

of  them,  and  it  is  immaterial  what  the  appellants  do  with  them.    It  was 

attempted  to  establish  an  analogy  between  these  rates  or  dues  and  the 

light  of  shooting  in  Beff.  v.  The  Inhabitants  of  Thurlsione  (a).  But  there 

the  hmdlord  had  severed  the  right  of  shooting  from  the  occupation  of  the 

land.    A  tenant  could  not  diminish  the  rateable  value  of  the  land  in  his 

oeeopation  by  an  agreement  to  send  all  the  game  he  killed  on  it  to  his 

landloid. 

HainrEX  J.  I  had  some  doubt  whether  these  payments  could  be 
treated  as  rates  received  in  respect  of  the  occupation  of  the  wharf;  but 
I  have  eome  to  the  conclusion  that  the  more  natural  interpretation  to 
put.  on  the  language  of  the  Acts  is  that  the  payments  were  made  not 
merely  for  the  use  of  the  lock,  but  for  the  use  of  the  wharf  with  it 

Hatbs  J.  No  case  has  been  cited  to  take  these  rates  out  of  the 
ordinaiy  rale  of  rating.  In  LewiB^  appt.  The  Overseers  of  Swansea, 
re^ts.  (6),  the  dues  were  equally  payable  to  the  corporation  of  Swansea, 
leather  the  wharves  belonged  to  them  or  to  other  persons.  In  Beg,  v. 
Tki  Lskabitanis  of  Thttrlstone  (a),  the  game  was  excepted  from  the 
demise;  here  the  appellants  have  a  right  in  respect  of  which  the  rate  is 
payable :  moreover  that  case  was  questioned  in  Beg,  v.  The  Guardians 
tfBtttie  Union  (e). 

Kate  confirmed. 

(a)  I  E.^E,  602.  (h)  5  E.  ^  B.  508. 

(c)  8  5.  #•  S.  12. 
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IN  THE  EXCHEQUER  CHAMBER. 

Baxendale  and  others  against  The  Great 
Eastebk  Railway  Company. 

1.  A  contract  with  s  eoromoti  curin  (or  the  e&maee  of  goodi  from 
V  forai^  port  to  &  port  in  tlmgliaid,  tod  thence  b;  mod  in  EngloKd 
B  dinsiblr,  and  be  ib  entitled  to  tbe  protection  of  the  Canieni  Ad, 
11  G.4^1  W,i.c.m.».  l.iDtbeomsgebrlAnd. 

2.  A  commoii  curier  vho  SDters  into  a  speciil  contnuH  for  the  rai- 
iage  of  good*  doee  not  lose  the  piolection  of  eecl.  1,  prorided  the 
erma  of  me  contiuct  are  not  inconeurent  with  the  gooda  being  receirrd 
)j  him  in  the  eh>rael«r  of  eonunon  curier:  e.g.  a  eontncl  with  a 
«ilwa;  Company  for  the  carnAge  of  goods,  eiempung  them  from 
iabilitj  for  niln;  accidents,  breakwe,  oi  wrong  deliTeij  cauwd  bj 
irror  or  insufBciency  in  marks  or  numbers. 

3.  Sect.  6  applies  onl;  to  special  contracts  whidi  are  incoosiatfiit 
rith  the  protection  giren  b;  sect.  1. 

4.  A  apecial  contract  to  cany  goods,  though  not  Eigned  by  the  con- 
igQor,  is  binding  upon  a  railway  Conipanj,  as  il  is  not  within  The 
laihrx;  and  Cansi  Traffic  Ad,  1S54,  17  &  18  Viet,  e.  SI.  i.  7.,  which 


'PHIS  action  was  brought  to  recover  the  vAloe  of 
pictures    alleged    to   have   been   delivered  to  the 
lefendants  at  Rotterdam  for  carriage  to  London. 

The  first  count  of  the  declaration  stated  that  the 
lefendants  were  carriers  of  goods  from  Rotterdam  hj 
iteam  vessels  across  the  seas  to  Harwich  and  from 
Hannch  to  Ijmdon,  and  they  received  as  such  carrifn 
;oodB  of  the  phtintiSs,  to  wit,  a  case  containing  pictaret 
ind  paintings,  to  be  by  the  defendants  taken  care  of  and 
afely  and  securely  carried  from  Rotterdam  by  a  stesm 
'essel  across  the  sea  to  Harwich,  certain  perils,  dangeis 
ind  casualties  excepted,  and  from  I/anciek  to  Loniim, 
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1869.        meot  and  delivery  and   receipt  of  the  goods   upon  the 
BixEMAALi   tenns  alleged. 
Gbiat  Fifth.  Tothefint,  second  and  third  conntB  :  That  the 

^^j      goods  were  artides  and  property  of  the    description 
Comply,     nientioaed  in  etat.  U  G.iSc  I  ff.  4.  c.  63.   s.  1.,  and 
were  delivered  or  caused  to  be  delivered  hy  the  plaintiffa 
to  the  defendaDts,  then  being  common  carriers  by  land 
for  hire  between  Hanoich  and  London,  to  be  bj  them  as 
such  carriera  by  land  carried  from  Hanoich  to  London 
and  delivered  to  the  plaintiSs  in  London,  and  that  the 
goods  were   contained   in  one   package  or   parcel  and 
exceeded  in  value  102. ;  that  the  delivery  was    made  to 
the  servants  of  the  defendants,  and  that  at  the  time  of 
such  delivery  the  value  and  nature  of  the  goods  were 
not  declared  by  the  pluntifis  or  the  persons  sending  or 
delivering  the  same ;    and  that  the  nondelivery  of  the 
goods  to  the  plaintiSs  was  l^  reason  of  the  same  being 
lost  by  the  defendants  out  of  their  possession  while  the 
same  were  ia  the  course  of  being  carried  by  them  from 
Harwich  to  London  and  delivered  to  the  plaintiffs  in 
London,  and  while  the  same  were  in  their  possession  sad 
under  their  care  as  such  carrien  by  land. 

Replication.  Issue  on  the  pleas.  Demurrer  to  the 
fifth  plea,  and  joinder  thereon. 

On  the  trial,  before  Shte  J.,  at  the  MiddUttx  Sittings 
after  Hilaty  Term,  1867,  it  appeared  that  the  plaintiffir 
were  members  of  the  firm  of  Pickford  and  Company, 
and  carried  on  their  business  of  carriers  at  Wood  Strt^i 
London.  The  defendants  were  the  owners  of  a  railway 
from  Harwich  to  London  and  also  of  a  steamship  called 
The  Avahn,  which  on  the  16th  October,  1865,  was  lying 
at  Rotterdam.  The  defendants  also  carried  on  the 
business  of  carriers  between  Rotterdam  and  London  viS 
Harwich,  the  sea  portion  of  the  journey  being  performed 


EXCH.  CH.   HILARY  VACATION. 

or  their  assigns,  he  or  they  paying  freight  for  the  at 
7  goods  tmall  3/  deL  incl.  and  disbnnemeata  as  in  t 
mai^in.  In  witness  whereof  the  master^  agents  < 
parser  of  the  ship  has  ugned  three  bills  of  lading,  i 
of  this  tenor  and  datCf  one  of  which  being  aocomplisbe 
the  others  to  be  void. 

"  Weight,  contents,  measaie,  quantity  and    value  oi 
known,   and    not   answerable   for   leakage,    lighterage 
breakage,    corruption,   rus^  torn  wrappers,    decay   o: 
mortality,  and  the  wrong  delivery  of  goods  caused  by 
error  or  by  insufficiency  in  marks  or  numbers,     lie 
goods  to  be  taken  from  the  ship  or  railway  by  the  con- 
signees immediately  after  arrival  or  the  same  wiU  be 
transhipped  into  lighters,  landed  on  the  quays  or  ware- 
housed at  the  expense  and  risk  of  the  owners  of  sndi 
goods.     If  the  discharging  of  the  goods  is  detained  fry 
the  entry  not  being  passed,  the  agents  of  the  steamer  or 
railway  will  have  the  power  to  enter  them  for  account 
and   risk   of   the  owners  of  such  goods.     AU  goods 
shipped  on  deck  at  shipper's  risk.     The  Customs  r^s- 
tration  tax  to  be  borne  by  the  receivers. 

For  the  master, 

J.  miukuL 

Dated  in  Rotterdam,  16th  OcUAtr,  1865." 
The  case  containing  the  pictures  was  placed  on  bwud 
at  Rotterdam  and  unshipped  at  Hancick  and  was,  about 
the  18th  October,  loaded  upon  a  train  of  the  defendants 
and  dispatched  by  them  to  London.  It  never  wss 
delivered  by  the  defendants  to  Messrs.  Pichford  and  Qm- 
pany,  having  been  lost  in  the  course  of  transit  between 
Harwich  and  London.  No  declaration  of  the  value  of 
the  case  was  ever  made.     There  was  no  notice  affixed  in 


EXCH.  CH.    HILARY  VACATION. 

The  plaintiffs  having  appealed  from  the  decision  c 
the  Court,  making  the  rule  absolute,  and  brought  erro 
upOQ  the  judgment  for  the  defendants,  the  case  wa 
argued  before  Kelly  C.  B.,  Byles,  Kea'tiivo  anc 
Shitb  JJ.,  and  Channbll,  PtdOTT  and  Clbasby  BB. 

Murphy  {Edwyn  Jones  with  him),  for  the  plaiDtifls. 
—First.  The  fifth  plea  is  no  answer.  The  first  aud  third 
counts  allege  that  the  goods  were  carried  under  a  speciaf 
contract ;  and  that  is  not  denied  b;  the  fifth  plea.  There- 
fore the  defendants  cannot  xvail  themselves  of  the  pro- 
tection of  Stat.  U  G.  4  &  1  fT.  4.  c.  68.  t.  \.  The 
effect  of  sect.  6,  by  which  nothing  in  the  Act  contained 
shall  "  annul  or  in  anywise  affect  any  special  contract,-" 
is  to  except  cases  of  special  contract  from  the  operation 
of  the  Act. 

Secondly.  The  allegation  in  the  fifth  plea  that  the 
goods  were  delivered  to  the  defendants  as  common 
carriers  by  land  from  Harwich  to  London,  to  be  by  them 
as  such  carried  from  Harwich  to  London  was  not  proved. 
The  goods  were  received  by  the  defendants  at  Itotter- 
dam  on  the  terms  of  the  bill  of  lading  which  is  a  special 
contract.  It  is  not  necessary  that  the  special  contract 
should  be  signed  by  the  party  delivering  the  goods  to  be 
carried ;  The  Great  Northern  Railway  Company,  appts., 
Mormlle,  respt.  (a),  Walhtr  v.  The  York  and  North 
Midland  Railway  Company  (b).  Conceding  that  a  con- 
tract for  carriage  by  sea  and  land  is  divisible  as  was 

(o)  21  L.  J.  Q.  B.  319;  S.  C.  Morville  v.  7%e  Great  NoHhtrn  Bailica!/ 
Company,  18  Jur.  528, 
(*)  2  E  ,C  B  750. 
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Railway 
Company. 


1869.        Midland  Railway  Company  (a)  were  decided  before  Tt 
BixuruLi    B*ilway  and  Canal  Traffic  Act,  1854^  17  &  18  ^ict.  e.  31 
by  sect.  7  of  which  it  in  provided  "that  no  special  ciontrac 
between  such  Company  and  any  other  partiea  respectin 
the  receiving,  forwarding,  or  delivering  of  any  ammab 
articles,  goods,  or  things  as  aforesaid  shall  be   biodiiij 
upon  or  affect  any  such  party  unless  the  same  Bhall  bi 
signed  by  him  or  by  the  person  delivering  such  aniau/s, 
articles,    goods,  or    things  respectively   for   carriage.'' 
[C/ianneU  B.    That  means  that  a  special  contract  shall 
not  be  binding  upon  the  consignor  unless  signed  by  him  ; 
it  may  notwithstanding  be  binding  upon  the  Company.] 
At  any  rate  the  bill  of  lading  was  not  such  a  contract 
tm  excludes  the  defendants  from  the  protection  given  by 
Stat.  \\  G.  i  It  \  fP.  i.  c.  e».  t.  I.     Sect.  6  applies  ouly 
where  the  terms  of  the  contract  are  inconsistent  with 
the  protection  given  by  sect  1.     As  to  the  exception  in 
the  bill  of  lading  from  liability  in  respect  of  railwiry 
accidents,  breakage,  and  wrong  delivery  caused  by  mis- 
direction, it  does   not  interfere  with  the  common  law 
liability  of  the  defendants  as  common  camera  in  all 
other  events,  and   therefore  they  are  entitled   to  the 
correlative  protection  of  stat.  11  (7.  4  &  1  fV.  'L  c  68. 
in  those  events. 


Murphy,  in  reply. — As  to  the  second  point  To  import 
into  the  special  contract  the  additional  protection  given 
by  Stat  11  (?.  4  &  1  »'.  4.  c.  68.  i.  1.  would  materially 
affect  it  The  point,  if  maintainable,  would  have  beeo 
taken  for  the  defendants  in  De  Rothschild  v.  The  Royal 
Mail  Steam  Packet  Company  (A). 


(a)  2E.^B.  750. 


(*)  T  Lni.  734. 
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e  fifth  plea  that  the  goods  were  delivered    to  tl 
lants  aa  commoo  carriers  by  land,  to  be  conveye 
em   in  their  character   of  common  carriers  fiwi 
ick  to  London,  was  prored. 
at,  it  is  objected  that  the  contract  under  wliich  tli< 

were  delivered  to  the  defendants,  and  were  to  bi 
yeA  by  them  from  Rotterdam  to  London,  is  con  taine^ 
ill  of  ladini;,  and  that  the  bill  of  lading,  which  im  a 
e  contract,  imports  that  they  were  to  be  conveyed 
te  defendants  in  their  character  of  earners  by 
It  is  true  that,  according  to  the  terms  of  the  bill 
ling,  it  wonld  have  been  competent  to  the  defeod- 
o  tranship  the  goods  at  Harwich  trota  The  Avoloti 
.nother  vessel  and  to  convey  them  by  sea  and  by 
from  Harmch  to  London ;  but  it  is  equally  <£ear, 
ig  at  the  words  which  are  the  foundation  of  the 

a^;Qment  in  the  case  on  another  objectioDt  viz., 
also  railway  accidents  being  excepted,"  that  the 
if  lading  contemplated  the  possibility  at  least,  io 
srformanceofthe  contract,  of  a  conveyance  byrail- 
br  some  portion  of  the  tranut,  and  that  must  have 

by  railway  from  Harwich  to  London.     The  oon- 

therefbre,  contemplates  a  conveyance  partly  by 
and,  being  divisible,  the  fiisl  objection  &lls  to  the 
id. 

e  next  objection  is  that  the  bill  of  lading  con- 
es a  spe<nal  contract  within  sect.  6  of  the  Carriers 
11  <;.  4  &  1  ^.  4.  c.  68.  To  this  ol^ection  one 
er  given  on  behalf  of  the  defendants  was  that  The 
ray  and  Canal  Traffic  Act,  1854, 17  &  18  KkIcSI., 
ed,  and  the  plaintiff  had  not  made  out  that  tJiere 
my  special  contract  within  sect.  7,  by  reason  of  the 
of  lading,  which  constitntes   the  special  contract, 
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not  having  been  signed  by  the  consignors  of  the  goods ; 
but  when  we  look  at  the  section  we  find  it  applies 
only  to  cases  in  which  the  railway  Company  are 
seeking  to  exempt  themselves  from  liability  by  reason 
of  there  being  a  special  contract^  and  in  such  a  case  the 
fourth  proviso  says  the  other  party  shall  not  be  bound 
by  any  contract  which  he  or  the  person  delivering  the 
goods  has  not  signed ;  but  it  may  notwithstanding  be 
binding  upon  the  Company.  Therefore  the  statute 
has  no  application  to  the  present  case.  That  being 
80^  there  is  a  special  contract;  and  the  question  is, 
whether  that  is  a  special  contract  within  stat.  11  (?.  4 
1 1  fV.  4.  e.  68.  8.  6.  Sect.  1  having  exempted  carriers 
from  liability  for  the  loss  of  goods  of  greater  value  than 
1021  where  they  have  not  had  notice  of  their  value  and 
nature,  sect  6  puDvides  that  nothing  in  the  Act  "  shall 
extend  or  be  construed  to  annul  or  in  anywise  affect 
any  special  contract'^  for  the  conveyance  of  goods.  It  is 
dear  that  sect.  6  applies  only  to  contracts,  the  terms 
of  which  are  inconsistent  with  the  exemption  claimed 
by  the  carriers  under  sect.  1.  Any  contract  which 
would  render  the  carriers  liable  for  the  loss  of  goods 
beyond  the  value  of  107.,  whether  they  have  had  notice 
of  the  value  or  not^  is  a  special  contract  which  is  not 
to  be  affected,  but  is  to  have  full  force,  notwithstanding 
the  exemption  conferred  upon  them  as  common  carriers 
by  sect  1. 

The  last  objection  is,  that  the  contract  in  the  bill 
of  lading  is  not  a  contract  with  the  defendants  in 
their  character  of  common  carriers ;  that  the  terms 
of  it  are  such  as  to  shew  that  their  character  of 
common  carriers  could  be  no  element  in  the  consider- 


1869. 
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OD  aod  conatruction  of  the  contract.     AXter  extsepti 
^reat  variety  of  causes  of  loss  or  miscliief  irhii^b  t 
tirely  of  a  marine  nature,  and  which   apply  on]/ 

macfa  of  the  transit  as  was  between  Rotterdam  ai 
irwick,  the  bill  of  lading  proceeds :  '*  also  ratlw; 
indents  being  excepted,  and  the  owners  being  in  i 
ly  liable  for  any  conseqaencea  of  the  causes  aboi 
cepted."  The  plaintifis  say  that  inasmuch  as  tl 
fendants,  who,  as  common  carriers,  are  liable  for  lo( 

railway  accidents,  are  exempted  from  any  sacb  loss 
i  contract  itself  shews  that  the  goods  were  no 
lirered  to  them  in  their  character  of  common  carrien 
is  an  answer  to  this  objection  that  the  clause  amount! 
ly  to  this :  "  We  (the  plaiutiBs)  deliver  these  goodi 

you  (the  defendants)  to  be  conveyed  from  Harwich 
London  in  your  character  of  common  carriers;  bnt 
lereas  you  would,  as  such  carriers,  be  liable  to  loss 
Aing  from  railway  accidents,  we  will  specially  exempt 
n  from  that  liability."  It  is  merely  a  particular 
lieption  engrafted  on  the  contract,  which,  as  to  all 
e,  is  a  contract  with  the  defendants  in  their  character 
common  carriers.  But  the  bill  of  lading  also  exempts 
t  defendants  from  being  answerable  for  "breaka^ft" 
I  that  the  same  observation  applies.  Further,  they  are 
o  not  to  be  answerable  for  the  "wrong  delivery  of 
ads  caused  by  error  or  by  insufficiency  in  marks  or 
mbers."  Reading  these  words  according  to  their 
ict  grammatical  construction,  the  defendants  wonld 

exempt  from  liability  by  reason  of  a  wrong  delivery 
ised  by  any  error  even  though  their  own.  Thst 
uld  be  very  extravagant,  and  might  destroy  altogether 
iir  character  of  common  carriers.     But  when  we  look 
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JviHt  stock 
('iiinpanj/. 
limited. 
Report  0/ 
audUort, 


Lawless  against  The   Anglo-Egtptian    Cottc 
and  Oil  Company,  Limited. 

1.  A  Jcriut  Stock  Compmi;,  Limited,  is  li&ble  to  an  action  Tor  libeL 
Tfae  plaintilTin  an  action  for  libct  was  manager  of  a.    Joint    Siot 

Company,  limitei  The  anditore  in  making  np  the  year's  mcoonn 
Unned  a  report  to  the  shareholder,  and  at  the  foot  of  the  a*«oTiiits  tli< 
remarked,  "  The  Bhareholdere  will  observe  that  there  is  «  charge  < 
1306/.  If.  Id.  for  deHciency  of  stock  nhicb  the  maaager  iit  r^^ipoosible  fo: 
His  occouDla  bare  been  badJy  kept,  and  have  been  rendered  to  ne  t^t 
irregularly."  The  directors  presented  this  report  to  the  aharehoideTs  ■ 
the  annuiu  meeting,  at  which  it  was  resolved  that  the  report  sbonld  b 
printed  and  Kent  to  all  the  shareholders.    Held, 

2.  That  the  report  of  the  directors  was  a  pnvii^ed  camxaameatiaD, 
and  the  mode  of  pubtishine  it  was  reasonable  and  proper. 

3.  That  there  being  no  inliinBie  or  eitrinsic  evidence  of  malic«,  then 
was  no  question  to  be  left  to  the  jury. 

T\ECLARATION  for  libel,  alleging  special  damage- 
Plea,  not  guilty.  Issue. 
On  the  trial,  before  Kelly  C.  B.,  at  the  Summer 
Assizes  at  Manehrster  in  1868,  it  appeared  that  the 
defendants  were  a  registered  Joint  Stock  Company, 
Limited,  which  bad  a  factory  in  Etftfpt,  their  head  office 
being  at  Manchester.  The  plaintiff  was  the  manager  of 
their  factory  in  Egypt  at  a  salary,  and  it  was  his  duty 
to  render  accounts  of  his  transactions  to  the  Compauy- 
In  the  accounts  for  the  year  ending  the  Slst  March, 
18fi7,  the  last  item  entered  on  one  side  was  "  Deficiency 
in  stock  1306/.  \s.  7d."  When  these  accounts  were 
before  the  auditors,  Mr.  Bell,  who  assisted  them,  ex- 
plained that  this,  though  entered  as  a  deficiency,  arose 
from  a  depreciation  in  the  value  of  the  Company's  stock 
in  Egypt,  for  which  the  manager  was  not  liable.  But 
the  auditors  notwithstanding,  added  at  the  foot  of  tbe 
accounts  the  following  remark  :  "  The  shareholders  viW 
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pany,  of  the  sums  of  money  received  aad  expended  b; 
the  ConapaDy,  and  the  matters  in  respect  of  irhich  sacl 
receipts  and  expenditure  take  place,  and  of  the  credit 
and  liabilitiea  of  the  Company. 

"  95.  Once  at  least  in  every  year  the  directors  shal 
lay  before  the  Compaay  in  general  meeting  a  report; 
accompanied  by  a  statement  of  the  income  and  ex- 
penditure for  the  past  year,  made  up  to  a  date  not  more 
than  three  months  before  such  meeting. 

"  97.  A  balance  sheet  shall  be  made  out  in  every  year 
and  laid  before  the  Company  in  general  meeting,  and 
such  balance  sheet  shall  contain  a  summary  of  the 
property  and  liabilitiea  of  the  Company  arranged  aader 
proper  heads. 

"  99.  Twice  at  the  least  in  every  year  the  accounts 
of  the  Company  shall  be  examined,  and  the  correctnesi 
of  the  balance  sheet  ascertained  by  one  or  more  auditor 
or  auditors. 

"  108.  Every  auditor  shall  be  supplied  with  a  copy  of 
the  balance  sheet,  and  it  shall  be  his  duty  to  examine 
the  same  vrith  the  accounts  and  vouchers  relating 
thereta 

"  110.  The  auditors  shall  make  a  report  to  the  mem- 
bers upon  the  balance  sheet  and  accounts,  and  in  every 
report  they  shall  state  whether  in  their  opinion  the 
balance  is  a  full  and  fair  balance  sheet  containing  the 
particulars  required  by  these  regulations,  and  properly 
drawn  np  so  as  to  exhibit  a  true  and  correct  view  of  the 
state  of  the  Company's  affairs,  and  in  case  they  have 
called  for  explanations  or  information  from  the  directors, 
whether  such  explanations  or  information  have  been 
given  by  the  directors,  and  whether  they  have  been 
satisfactory,  and  such  report  shall  be  read,  together  tritli 
the  report  of  the  directors  at  the  ordinary  meeting." 
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ating  to  the  charity  not  made  during  a  form 
ieting  was  held  to  be  not  privileged.  In  a  recei 
se  in  America,  The  Philadelphia,  Wilmingttmt  an 
iltimore  Railroad  Company  t.  Quigley  (a)  cited  i 
anley  Smith,  Matter  and  Servant,  266,  2Dd  ed.,  vbic 
is  an  action  for  a  libel  against  a  railroad  Company 
ing  a  body  corporate,  it  was  held  that,  in  the  absena 

malice  or  bad  foith,  a  report  to  the  shareholders  wai 
irileged ;  but  that  the  privilege  did  not  extend  to  the 
Merration   of   the   report   and  evidence  ia  tbe    per- 
Luent  form  of  a  book  for  distribution  amongst  the 
rsons  belonging  to  the  Corporation ;  and  the  Corpo- 
ion  was  held  liable  in  damages  for  publishing  it  in 
tt   form.     [They  also  cited   GotKtt  v.   Gilbert  {b).] 
ppoee  only   one  shareholder   was  absent  from   tbe 
settng,  the  printing  of  the  auditors'  report  would  be 
necessary  and  therefore  not  privileged.    Further,  this 
mpany  is  subject  to  The  Companies  Act,  1863,  25  &  26 
ct.  c.  89.,  and  to  the  regulations  as  to  management 
itaioed  in  the  first  Schedule,  TaUe  A.    Tbe  mode  of 
diting  the  accounts  is  prescribed  in  sects.  83-94,  and 
:t.  94  directs  that  tbe  auditors  shall  make  a  repoit 

the  members  upon  the  balance  sheet  and  accounts ; 
lOd  such  report  shall  be  read,  t(^ther  with  the  report 

the  directors,  at  tbe  ordinary  meeting."  The  mode 
>pted  by  the  directors  of  commnnicating  the  report 

the  auditors  was  unauthorized.  At  any  rate,  the 
blication  to  the  printer  who  had  no  interest  in  the 
iject  matter  nor  any  duty  in  reference  to  it  was  not 
vtleged.  [They  cited  Blaffff  v.  Sturt(c),  affirmed  on 
)eal  (d),  H'lrriMon  v.  Bv*h  (e),  WhiyUld  v.  The  South 

i)  21  Howard  U.  S.  303.  (i)  6  Graj/  ,V.i*f.  Rrp.  94. 

!)  10  Q.  B.  8911.  (rf)  IS.  0O6. 

(f)  .'t  E.  ^  B.  344.  34«. 
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certified  by  tbe  auditors  with  the  remark  appende< 
There  ts  no  extrioBic  evideuce  that  they  had  any  reaao 
to  donbt  tbe  truth  of  that  remark  or  that  they  arfei 
otbenrise  than  bonS  fide  in  commonicatiiig  it  to  thi 
Bbarebolders.  Therefore  the  Chief  Baron  was  rigtt  ii 
not  leaving  the  question  of  malice  to  the  jury.  Neithei 
in  the  report  itself  is  there  any  evidence  of  malice.  The 
directors  are  required  by  the  articles  of  aaaodatioD  to 
lay  before  a  general  meeting  of  the  Company  a  report 
accompanied  by  a  statement  of  accounts ;  and  it  is  true 
that  absent  shareholders  are  bound  by  tbe  acts  of  those 
irho  are  present;  bnt  the  absent  shareholden  are 
interested  in  knowing  the  conduct  of  the  officers  of  ibe 
Company,  upon  which  the  welfare  of  the  Conipany 
depends,  and  therefore  have  an  interest  in  receiving  the 
report  And  the  prin^g  of  the  report  was  a  reason- 
able and  proper  mode  of  commnnicating  it  to  all  tbe 
shareholders. 

The  present  case  does  not  &11  within  the  rule  in  Cooke 
T.  Wildet  (a).  There  the  Court  said  it  was  a  question  for 
the  jury,  because  the  letter,  which  the  defendant  ad- 
dressed to  a  general  committee  of  the  county  justices, 
besides  stating  tbe  facts  contained  strictnres  upon  the 
motives  and  conduct  of  the  plainti&  which  might  be 
considered  unnecessary  to  vindicate  what  the  defendant 
had  done  J  and  there  was  therefore  intrinsic  evidence  of 
malice  and  that  the  communication  was  not  made  boofi 
fide,  and  this  was  proper  to  be  left  to  the  jury.  Bnt  tbe 
two  cases  Somervtlle  v.  Hawkint  (fi)  and  Tayhr  v.  Havi- 
Atn((c)  lay 'iown  the  doctrine  that  if  there  is  no  intriniic 
or  extrinsic  evidence  of  malice  it  is  matter  of  law  for 

(a)  aE.^B.  328.  (*)  10  C.  B.  583. 

(<•)  16  Q.  B.  308, 
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the  Judge  whether  the  communication  is  privileged,  and 

he  ought  not  to  leave  any  question  to  the  jury.     Here 

the   evidence    negatives   malice   on   the   part   of    the 

directors,  and  it  is  clear  that  they  acted  bona  fide.     It 

would  be  retrograding  in  judicial  decision  to  hold  that 

the  delivery  of  the   manuscript  of  the  report  of  the 

directors  to  the  printer  for  the  purpose  of  printing  it 

was  a  publication  which  took  it  out  of  privilege. 

The  only   remaining  question  is,  whether  the  share- 
holders had  an  interest  in  receiving  this  report     I  think 
it  was  the  duty  of  the  directors  to  communicate  the  report 
not  only  to  the  shareholders  present  at  the  meeting  but 
to  an  the  shareholders  absent,  and  they  had  an  interest 
in  receiving  it.     In  The  Philadelphia^  WUmington^  and 
BaUimare  Railroad  Company  v.  Quigley  (a)  it  was  held 
tbat  it  was  within  the  course  of  business  and  the  employ- 
ment of  the  president  and  directors,  for  them  to  investi- 
gate the  conduct  of  their  officers  and  agents  and  to  report 
the  result  to  the  stockholders.     It  was  also  held  that  in 
the  absence  of  malice  and  bad  faith  the  report  to  the 
shareholders  was  privileged.     Therefore,  so  far  as  it  is 
necessary  to  go  in  the  present  case,  that  is  a  direct 
authority.    But,  independently  of  authority,  I  am  pre- 
pared to  hold  that  the  directors  of  a  Company  consisting 
of  a  great  number  of  shareholders,  interested  in    the 
conduct  of  their  officers,  are  justified  in  making  a  com- 
munication  in  a  printed  report  relating  to  that  conduct- 
to  all  the  shareholders,   absent  as  well  as  present,  if 
the  communication  be  made  without  malice  and  bonS 
fide. 

Therefore  the  rule  to  enter  a  nonsuit  must  be  made 

absolute. 

{a)  21  Howard  U.  8.  202. 


1869. 


Lawless 
v. 

AXOLO- 

Egtptiim 

Cotton 

Company, 

Limited. 
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Hannen  J.    I  tbink  th&t  the  occasion  of  the  publica- 
tion in  question  was  privileged,  and  therefore  rebuts  tbe 
prima  facie  presumption  of  malice.     I  cannot  uoder- 
stand  how  the  directors  of  a  Company,  who  are  bound 
by  the  articles   of  association  to   employ  andilorw    to 
investigate  their  accounts,  and  to  receive  from  them  a 
report  expressing  their  opinion  upon  the  state  of  the 
accounts,  can  be  held  to  be  acting  beyond  the  scope 
of  their   duty  in   communicating  that   report  to   tbe 
Bhareholders  without  comment  of  their  own.     I  am  of 
opinion  that  it  was  their  duty  to  do  80.      The  omission 
of  that  duty  by  directors  may,  as  has  been  seen,  lead 
them  into  a  position  of  great  difficulty.     Therefore  the 
communication  of  the  report  to  the  shareholden  was 
privileged. 

There  remains  the  question  whether  there  was  any 
intrinsic  or  extrinsic  evidence  of  malice  which  ought 
to  have  been  submitted  to  the  jury.  It  is  clear  that 
counsel  for  the  plaintiff  did  not  at  the  trial  rely  on 
express  malice,  because  if  be  did,  it  was  his  duty  to 
have  told  the  Chief  Baron  that  he  bad  a  case  behind 
which  would  render  it  unnecessary  for  the  Judge  to 
determine  whether  tbe  communication  was  privil^^, 
instead  of  acquiescing  in  the  reservation  of  leave  to 
enter  a  nonsuit  in  the  event  of  the  Chief  Baron  being 
wrong  in  holding  the  communication  not  privileged. 
There  is  clearly  no  intrinsic  evidence  of  express  malice.     • 

With  regard  to  extrinsic  evidence  two  points  only  are 
relied  upon.  The  one  is  that  the  communication  was 
made  by  means  of  a  printer.  But  it  is  obvious  that  a 
Company  cannot  itself  communicate  by  writing;  it  must 
commuuicate  by  some  person  to  whom  it  deputes  tbe 
duty  of  making  the  communication,  and  the  argument 
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of  the  pliuntiff's  oonnsel  pushed  to  its  logical  conclusion 

would  amount  to  this  that  a  Company  must  employ  one 

of  the  shareholders  to  write,  or  if  he  were  a  printer,  to 

print  the  reports  issued  to  the  shareholders.     It  was 

not  sn^ested  at  the  trial  that  the  directors  in  adopting 

the  mode  of  communication  in  question  departed  from 

the  usual  course^  having  regard  to  the  exigencies  of 

huainess  and  the  means  necessarily  employed  in  making 

known  to  the   shareholders  what  ought  to  be   made 

known  to  them. 

The  other  point  was  that  some  observations   were 

made  by  Mr.  Sett  which  might  have  put  the  Company 

on  inquiry,  hut  they  had   already   been  made  to   the 

auditors  who  notwithstanding  thought  it  their  duty  to 

make  the  report  in  question.     The  directors  were  bound 

to  communicate  that  report  to  the  shareholders,  and 

it  then  became  a  proper  subject  of  investigation  by  all 

parties  interested. 

I  concur  with  my  brother  Mellar  that  the  American 
case  is  directly  in  point  so  far  as  the  circumstances  of 
^e  two  cases  are  the  same.  If,  after  the  report  had 
served  its  purpose,  by  making  known  to  the  shareholders 
t^cts  in  which  they  were  interested,  it  had  been  entered 
ia  the  books  of  the  Company  as  a  record  of  the  accusa- 
tion against  the  plaintiff,  that  might  have  been  evidence 
of  malice. 

For  these  reasons  I  am  of  opinion  that  the  rule  must 
he  made  absolute  to  enter  a  nonsuit. 

Rule  absolute. 


1869. 
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Lunited. 


Levy  against  Sanderson. 


Monday^ 
Februnry  15th. 


[Reported  vol.  9,  p.  410.] 


[MICHAELMAS  VACATION.] 


MEMORANDA. 

MICHAELMAS  VACATION. 

In  tliiti  VacatioD 

Sir  Juhn  Burgeit  Kartlahe,  Knight,  Her  Majesty's 
Attorney  General,  having  resigned  his  office,  was 
succeeded  by  Sir  Robert  Porritt  Collier,  Knight 

Sir  Richard  Baggallay,  Knight,  Her  Majesty's 
Solicitor  Qeneral,  having  resigned  his  office,  was  suc- 
ceeded by  John  Duke  Coleridge,  Esq.,  one  of  Her 
Majesty's  Counsel,  who  shortly  afterwards  received  the 
honour  of  Knighthood. 

William  Golden  Lumley,  Esq.,  of  the  Middle  Temple ; 
Edmund  Fitz  Moore,  Esq.,  of  the  Middle  Temple ;  Sir 
Patrick  ColquhouH,  Knight,  L.L.D.,  of  the  Inner  Temple; 
Granville  Robert  Henry  Somerset,  Esq.,  of  the  Inner 
Temple ;  Charles  Parker  Butt,  Esq.,  of  Liueoln'm  Inn ; 
and  Vernon  Lutkington,  Esq.,  of  the  Irmer  Temple  were 
appointed  of  Her  Majesty's  Counsel  learned  iu  the  law. 
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CASES  18G9. 


ARGUED    AND    DETERMINED 


IH 


THE   QUEEN'S   BENCH, 


m 


EASTEE    TEEM, 


XXXII.  VICTORU. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCOURN  C.  J. 

Lush  J. 


Hannbn  J. 
Hayes  J. 


Tatlor  against  Chester.  Tuesday, 

^  Apra2(Mu 


1.  lo  ptri  delicto  potior  est  conditio  possidentis :  the  plaintiff  and  the  Coniract. 
dHfimdaot  tre  in  pari  delicto  if  the  plaintiff  cannot  make  out  his  case  JUMolUy, 
owOTiae  than  throng  the  medioxn  or  by  the  aid  of  the  illegal  trans-  jS^omtl* 
•cJoB  to  »hich  he  was  himself  a  party.  Fwintiffm 

2.  Fint  eonnt  on  the  bailment  of  the  half  of  a  602.  Bank  of  England  p^  d&cto 
luAttothe  defendant   Second  count  in  detinue.   Pleas  to  the  first  count  ^j^  defend' 
triTnring  the  deUreiy  and  detention  of  the  half  note ;  to  the  second  ^^^^^ 

^<^ti  denjing  that  it  was  the  property  of  the  plaintiff;  and  to  each  phLdi^a 
want  that  the  half  note  had  been  deposited  by  the  plaintiff  with  the  ^"^^9' 
^Boduit  by  way  of  pledge  to  secure  the  repayment  of  money  then  due 
pom  the  defendant  to  the  plaintiff  Replication.  That  the  alleged  debts 
tt  nepeetof  which  the  defendant  justified  the  nondelirery  and  deten- 
tiMi  of  the  half  note  were  due  for  wine  and  suppers  supplied  by  the 
^eodsDt  in  a  brothel  and  disorderly  house  kept  by  the  defendant  for 
w«  purpose  of  being  consumed  there  by  the  plaintiff  and  dirers  pro- 


EASTER  TEEM. 


eipended  id  riot  and  debauchery  and  immanl  conduct.  Demairer.  Tl 
note  was  deposited  b;  WHy  of  security'  at  Alleged  b;  the  dofendaDt,  bi 
the  debt  wu  iiicuiT«l  and  the  monev  adranced  aa  sllegeil  id  tt 
plaintiff's  replicMion.  Held,  th»t  the  defendmt  was  entitled  lo  jad( 
ment,  for 

(1).  The   pliintiff  could    not   recover  without   ihewing     the    trn 

character  of  the  deposit,  and  that  being  upon  an  Ulsgal   con 

sidenttios  to  which  he  was  himself  a  party,  the  law  would   dc 

asuit  bim. 
(2).  NotwitlutaodiDg  the  illc^litj  of  the  traosaetion  ont  of  whio) 

the  denxrit  arose,  the  special  piopertj  passed  bj  the  deliTei7  o 

the  half  note  to  the  defendant,  aod  the  maxim  applied  in  p^r 

delicto  potior  est  conditio  possidentis. 
(3).  Quart,  whether  the  plamliff  could  hare  recovered  the  hmlf  otM 

if  he  had  tendered  the  amount  for  which  it  was  pledged? 

TPHE  Erst  count  of  the  declaretiou  was  on  the  baii- 
meot  by  the  plaintiff  of  the  half  of  a  50L  Bank  of 
Englajid  note  to  the  defendant  to  be  redelivered  on 
request,  alleging  a  refusal  by  the  defendant  to  re- 
deliver it. 

Second  count  in  detinue  for  the  same  half  note. 

There  were  pleas  to  the  first  count  traversing  the 
delivery  and  the  deteation  of  the  note,  and  a  plea  to 
the  second  count  denying  that  the  note  was  the  property 
of  the  plaintiflT. 

Second  plea  to  the  first  count  that  the  allied  agree- 
ment was  made  subject  to  certun  terms  and  conditioos 
then  agreed  on  by  and  between  the  plaintiff  and  defen- 
dant, that  is  to  say,  upon  the  term  or  condition  that 
the  half  of  a  50/.  note  was  to  he  kept  by  the  defendant 
as  a  pledge  and  security  for  and  until  the  repaymeut 
by  the  plaintiff  to  the  defendant  of  20Z.  then  due  and 
owing  by  the  plaintiff  to  the  defendant,  and  the  defen- 
dant received  and  had  the  half  50/.  note  for  that  purpose, 
and  on  those  terms,  and  the  plaintiff  did  not  and  would 
not  pay  to  the  defeudant  the  202L,  and  the  defendant 
was  prevented  from  performing  the  agreement  on  her 
part  by  the  neglect  and  default  of  the  plaintiff. 
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Fifth    plea  to  tbe  second   count.    That   before  the       1869. 
allied  detention  the  plaintiff  deposited  the  half  50/.       Tatlor 
note  with  the  defendant  to  be  by  her  kept  as  a  pledge     Chester. 
and    security   for,   and   until   the   repayment    by   the 
p\aiBtiff  to  the  defendant  of  20L  then  due  and  owing 
by  the  plaintiff  to  the  defendant  for  money  lent  and 
goods  supplied  by  the  defendant  to  the  plaintiff,  and 
the  defendant    received   and   had   the   same  for  that 
purpose  and  on  those  terms,  and  at  the  time  of  the 
detention  the  20/.  was  due  and  unpaid  to  the  defendant 
and  so  continued.     Therefore  the  defendant  detained 
tbe  half  50/.  note. 

Replication.    Joinder  in  issue  on  the  pleas  and  to 
the  second  and  fifth  pleas  that  the  debts  in  respect  of 
vhich  the  defendant  justified  the  nondelivery  and  deten- 
tion of  the  security  claimed  by  the  plaintiff  were  due 
for  wine  and  suppers  supplied  by  the  defendant  in  a 
brothel  and  disorderly  house  kept  by  the  defendant  for 
tbe  purpose  of  being  consumed  there  by  the  plaintiff 
and  divers  prostitutes  in  a  debauch  there,  to  incite  them 
to  riotous,  disorderly  and  immoral   conduct,  and   for 
money  knowingly  lent  for  the  purpose  of  being  expended 
in  riot  and  debauchery  and  immoral  conduct  in  the 
brotbcL 
Issue.    Demurrer  and  joinder. 

On  the  trial,  before  MeUor  J.,  at  the  Manchester  Spring 
Assizes  in  1868,  the  case  of  the  plaintiff  was  that  the  note 
had  not  been  deposited  at  all  with  the  defendant  but 
bad  been  fraudulently  taken  and  appropriated.  The  jury 
however  did  not  adopt  that  view  of  the  facts,  but  found 
that  the  note  was  deposited  by  way  of  security  as 
alleged  by  the  defendant,  and  they  further  found  upon 
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the  evidence  that  the  debt  was  incurred  and  the  money 
advanced  as  alleged  in  the  plaintiff's  replication  to  the 
special  pleas.  On  these  findings  the  verdict  was  entered 
for  the  defendant,  with  liberty  to  the  plaintiff  to  move 
to  enter  the  verdict  for  him  for  50^,  to  be  reduced  to 
nominal  damages  in  case  the  note  should  be  restored  to 
the  plaintiff. 

In  Hatter  Term  following.  Pope  obtained  a  role 
accordingly  on  the  ground  that  the  jury  had  found  all 
the  issues  tendered  by  the  plaintiff  in  his  favour.  This 
rule  and  the  demurrer  to  the  replication  came  on 
tc^ther  for  argument  at  the  Sittings  in  bancxi  after 
Hilary  Term,  Ftbntarx/  2  and  8,  before  Mellok  and 
Hannsk  JJ. 

Hopwood  {Holktr  with  him),  for  the  defendant — 
Upon  the  findings  of  the  jury  and  the  &ets  stated  in 
the  replication  and  admitted  by  the  demoner,  the 
plaintiff  and  the  defendant  were  in  pari  delicto  in  the 
subject  matter  of  the  action,  and  therefore  the  maxim 
applies,  In  pari  delicto  potior  est  conditio  possidentis; 
CkUt.  Contr.,  8th  ed.  by  Buttell,  608,  Stoiy  Eg.  Jur., 
a.  298,  Hdman  v.  Joknton  (a),  per  Lord  Mantfidd.  In 
Biggt  T.  Lawrence  {b)  and  Clugat  v.  Penahtna  (c),  it 
was  held  that  the  price  of  goods  sold  in  Guenuey  for 
the  purpose  of  being  smuggled  into  England  could  not 
be  recovered. 

The  verdict  ought  not  to  be  entered  for  the  pluntiff, 
inasmuch  as  the  pleas  and  replication  taken  together 
are  an  answer  to  the  action. 

(a)  Qwj..  341.  343.  {*)  3  T.  R.  4M. 

(c)  4  r.  fl.  466. 
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Hersehett  {Pope  with  him),  for  the  plaintiff.— If  the        1869. 
replication  ia  bad,  the  plaintiiF  is  entitled  to  the  verdict       xatlor 
on  the  second  connt ;  for  the  plea  of  non  detinet  puts     chmtkb. 
in  issue  the  detainer  only;  and  any  special  defence  must 
be  pleaded  specially ;  Mason  ▼.  Famett  (a),  per  Alderson 
B.  deliyering  the  judgment  of  the  Court.     The  second 
and  fifth  pleas  admit  that  the  property  in  the  half  note 
is  in  the  plaintiff  (ft),  and  that  the  plaintiff  is  entitled 
to  the  possession  of  it,  subject  to  the  lien  given  by  the 
agreement  stated  in  the  replication.     And  if  the  repli- 
cation, which  discloses  that  the  half  note  was  deposited 
widi  the  defendant  for  the  furtherance  of  an  immoral 
object,  had  been  incorporated  in  the  special  pleas,  they 
would  have  been  bad  on  demurrer.     [^Hannen  J.     Sup- 
pose  the  whole  note  had  been  deposited  with  the  de- 
fendant and  the  plaintiff  had  brought  trover.]     The 
plaintiff  would  have  succeeded  on  a  plea  of  not  pos- 
sessed.   \Hannen  J.     That  is  not  the  view  taken  by 
farlt  B.  in  Scarf e  v.  Morgan  {c)i   he   said,   p.   281, 
"  This  is  not  a  case  of  an  executory  contract ;  both  parties 
were  in  pari  delicto — ^it  is  one  which  has  been  executed, 
and  the  consideration  given ;  and  although  in  the  former 
case  the  law  would  not  assist  one  to  recover  against  the 
other,  yet  if  the  contract  is  executed,  and  a  property 
either  special  or  general  has  passed  thereby,  the  pro- 
perty must  remain;  and  on  that  ground  also,  this  lien 
would  be  supported,  though  it  were  or  might  have 
been  illegal  to  have  performed  this  operation  on  a 
Sunday.'^  Where  the  tree  falls  there  it  should  lie.    The 
deposit  of  the  half  note  is  a  partial  passing  of  the  pro- 

(fl)  12  M,  #  W.  674. 683. 

(6)  See  SmUh  t.  Mundy,  SE,fE.22. 

(e)  AM.^W,  270. 

yoi.  X.  R  B.  &  s. 
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1SC9.  perty  in  it,  and  the  plaintiff  cannot  get 
Tatlob  plaintiff  does  not  found  his  claim  upon  i 
CuuTKB.  deposit,  but  on  his  right  of  property  in 
The  defendant  must  rely  on  the  immon 
the  purpose  of  defeating  this  action.  [. 
plaintiff  was  in  delicto  when  he  parted 
note  for  the  purpose  of  liirthering  immors 
brings  the  case  within  Collint  v.  Blant 
mimot  C.  J.  sp.id,  p.  350,  "This  is  a  con 
a  man  to  traasgress  the  law,  to  do  that 
rious  to  the  community  ;  it  is  void  by  thi 
and  the  reason  why  the  common  law  says 
are  void,  is  for  the  public  good ;  you  thi 
for  iniguily;  all  writers  upon  our  law  ag 
polluted  band  shall  touch  the  pure  founb 
Whoever  is  a  party  to  an  unlawful  contra 
once  paid  the  money  stipulated  to  be  paid 
thereof,  he  abaU  not  have  tlie  help  of  a  ' 
it  back  again :"  referring  to  Docl.  and  St 
[Dial.  II.]  chap.  24.]  The  cases  in  which 
having  been  party  to  an  immoral  or  ill 
cannot  succeed,  may  be  divided  into  two 
where  he  is  asking  the  Court  to  enforo 
or  illegal  contract,  whether  it  be  illegal  al 
or  by  statute,  for  the  law  is  the  same  ii 
on  Contracts,  405-6,  chap,  vii.,  sects.  4{ 
3nd  ed. ;  secondly,  where,  though  the  wl 
executed,  he  relies  on  the  immorality  or  il 
transaction.  In  Cannon  v.  Bryct  (b),  whe 
that  money  lent  for  the  purpose  of  settliE 
illegal  stock-jobbing  transactions  could  no 
back,  Abbott  C.  J.,  in  delivering  the  jud 
Court,  siud,  p.  185,  "  If  the  defendant  act 
(n)  2  tf(Y».  317.  (A)  3  B 
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in  lending  hia  money  to  the  bankrupts,  he  could  not        1869. 

hare  saed  them  for  recovery  of  payment ;  because  no      tatloe 

suit  can  be  maintained  upon  an  unlawful  Bct"    But      cauTnu 

suppose  a  broker  deposited  50002.  stock  as  security  for 

an  iU^al  transaction,  whidi  involved  an  amount  of  502. 

only^  the  Court  would  not  allow  the  detention  of  the 

5000Z.  stock,  after  the  contract  had  been  performed. 

\^H(Dtiiiieii  J.     If  a  man  lets  a  house  for  immoral  purposes 

could  he  bring  ejectment  or  enforce  a  right  of  property 

withr^;ard  to  it?]    There  is  no  authority  for  saying 

that  because  premises  are  dealt  with  in  an  immoral 

manner  the  right  of  property  in  them  is  altered,  or  that 

the  CIoTurt  will  not    interfere  to  enforce  that   right. 

[MeBar  J.    In  the  case  supposed  though  the  lease  is 

void  the  property  in  the  house  is  not  gone.]     In  Ferei 

T.  Hm  (a)  it  was  held  that  A.  having  procured  B.  to 

grant  him  a  lease  of  premises  by  a  false  representation 

Bs  to  the  purpose  for  which  they  were  to  be  used  might 

rely  on  his  right  of  property  as  against  B, :  here  the 

plaintiff  relies  on  his  special  property  in  the  half  note. 

[Melhr  J.    In  an  action  to  recover  money  lent  it  would 

be  an  answer  that  it  was  lent  for  immoral  purposes : 

the  only  difference  in  the  present  case  is  that  instead  of 

money  lent  there  is  the  deposit  of  a  security  for  money. 

The  cases  dted  in  Chitty  an  Contracts,  8th  ed.,  by  Russell, 

613,  viz.  Howard  v.  Hodges,  Middlesex  Sittings,  1796, 

coram  Lord  Kenyan  (i),  Jennings  v.   Throgmorton  (c), 

Appteton  V.  Campbell  {d)t  Pearce  v.  Brookes  (e),  establish 

that  a  person  cannot  recover  upon  a  contract  made  with 

knowledge  that  the  subject  matter  of  it  is  to  be  applied 

(a)  15  a  B.  207. 

(h)  1  8dw.  N.  P.  68,  9th  ed. ;  80,  note  {h\  13th  ed. 
(c)  i?.  #  M.  261.  (rf)  2  C.  #•  P.  347. 

(#)  AH.fC.  358. 

R   2 
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to  an  immoral  purpose.  In  FUh 
was  an  action  of  covenant  for  tl 
the  defendant  pleaded  an  agree 
land  for  an  illegal  ol^ject,  and 
chase  money  remaining  unpaid,  t' 
payment  thereof  to  the  plaintil 
declared  upon  ;  it  was  held  that 
not  all^^  that  the  covenant  wi 
of  the  ill^al  agreement,  still  i 
enforce  the  original  illegal  contra 
allow  the  parties  to  enforce  the  c< 
the  purchase  money  which,  by  th 
tainted  with  illegality.  Suppose  I 
sited  a  whole  50^  note,  and  the  defi 
him  the  balance,  bnt  failed  to  d( 
it?]  Yes.  [Mellor  3.  1  have  o 
that.  If  the  plaintiff  had  snatchi 
the  defendant's  hands,  and  she  1 
torecover  it,  the  plaintiff  would  h 
the  immoral  purposes  for  which  1 
deposited  ;  so  that  he  seeks  to  hi 
ways.}  The  plaintiff  seeks  to  et 
not  taken  from  him  except  by  a 
decision  of  the  Conrt  that  he  can 
transactions  for  immoral  purposi 
other  hand  if  the  plaintiff  cannot 
will  be  able  to  retain  possession 
manently,  though  the  intention  i 
should  be  only  temporary. 

Holker,  in  reply,  in  support  of  i 

(a)  In  Cam.  Seme.  S  E.  ^  S.  642,  fbt 
Queen'a  Bmch,  2  E.  4^  P.  }  18. 


T. 

Chkbtkiu 
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not  a  question  of  pleading.     Where  it  appears  upon        1869. 
the  whole  record  that  there  was  an  illegal  transaction^       Tayloil 
and  that  the  parties  were  in  pari  delicto,  the  Court  will 
not  assist  either  party  in  adjusting  the  rights  under  it; 
Cotlms  V.  Blantem  (a).     Here  the  plaintiff  says,  "I 
have  a  right  to  the  immediate  possession  of  the  half 
note*'*    The  defendant  answers,  "  No ;  you  gave  me  a 
qualified  property  in  it."    The  plaintiflf  replies,  "  The 
agreement  for  that  was  void,  I  ask  the  Court  so  to 
declare,  and  to  hdp  me  to  recover  it."    The  present  is 
the  case  of  an  executed  contract.  The  security  for  money 
agreed  to  be  paid  has  passed  out  of  the  hands  of  A. 
into  the  hands  of  A,  and  the  Court  will  not  help  A,  to 
recover  it,  though  the  contract  was  void,  by  reason  of 
immorality  or  illegality.     The  principle  is  the  same 
whether  the  contract  be  to  lend  money  or  to  sell  pro- 
perty for  immoral  purposes.     Feret  v.  HiU  (ft)  depended 
upon  the  effect  of  the  transfer  of  the  property  in  the 
hoQse.   In  that  case  Jervis  C.  J.  said^  p.  223,  *'  The  real 
question  is  whether,  the  agreement  having  been  made, 
and  the  term  vested  in  the  plaintiff,  and  the  plaintiff 
having  been  once  let  into  possession,  the  estate  has  not 
80  passed  as  to  prevent  its  being  divested  by  a  collateral 
frand."    Suppose  a  house  let  by  A,  to  D.  for  a  week 
for  immoral  purposes,  A.  could  not  recover  payment  of 
rent  nor  possession  during  the  week ;  but  if  A,  refused 
leave  to  B.  to  continue  in  the  house  after  the  week,  B. 
would  not  be  in  as  tenant  under  the  immoral  contract. 
Suppose  a  house  leased  for  immoral  purposes  for  three 
years,  the    landlord   receiving    a   premium   of  500/., 
according  to  the  ailment  on  the  other  side,  he  might 
turn  out  the  tenant  the  day  after  the  execution  of  the 
lease.      [Hannai  J.     There  is  a  distinction  between 

(a)  2  Wiis,  347.  (h)  1j  C.  B.  207. 
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1869.  rights  of  property  and  contracts  collateral  to  them.j 
Taylor  ^  special  property  in  the  half  note  passed  to  the 
Chmtbb.  defendant  which  gives  him  a  right  to  detain  it  until  the 
money  for  which  it  was  deposited  is  paid,  Scarf e  v.  Mor- 
gan (a) ;  and  the  plaintiff  is  attacking  that  right.  The 
defendant  does  not  ask  the  Court  to  enforce  the  contract, 
but  to  leave  the  parties  to  their  fate. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Mellob  J.     (After   stating  the  substance   of    the 
pleadings,  the  findings  of  the  jury,  and  the  rule  nisi.) 
It  was  argued  on  the  part  of  the  defendant  in  shewing 
cause  against  the  rule,  and  in  support  of  the  demurrer 
to  the  special  replication  of  the  plaintiff,  that  upon  the 
findings  of  the  jury  and  the  facts  as  admitted  by  the 
demurrer,   the  plaintiff   and  defendant  were  in  pari 
delicto,  and  that  therefore  upon  the  whole  record  judg- 
ment must  be  entered  for  the  defendant.     On  the  part 
of  the  plaintiff  it  was  urged  that  it  was  the  defendant 
who  was  relying  on  the  illegality  of  the  transaction  as  an 
answer  to  a  claim  of  the  plaintiff  founded  on  his  owner- 
ship of  the  note,  and  his  right  to  recover  back  the  same, 
and  many  startling  consequences  were  pointed  out  to  us 
as  likely  to  result  from  a  decision  that  the  plaintiff  could 
not  recover.    We  have  fully  considered  the  case,  and 
are  satisfied  that  the  plaintiff  cannot  recover  under  tbe 
circumstances  found  by  the  jury,  and  admitted  on  the 
record.     The  maxim  that  in  pari  delicto  potior  est 
conditio  possidentis  is  as  thoroughly  settled  as  any  pro- 
position of  law  can  be.    It  is  a  maxim  of  law  established 
not  for  the  benefit  of  plaintiffs  or  defendants,  but  is 

(«)  4  M,  4'  W,  270. 
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founded  on  the  principles  of  public  policy  which  will  not        1869. 
assist  a  plaintiff  who  has  paid  over  money  or  handed       Tatloe 
OTer  property  in  pursuance  of  an  illegal  or  immoral     chmtee. 
contract  to  recover  it  back,  for  the  Court  "will  not 
asnst  an    illegal  transaction  in  any  respect;"   Lord 
EUenborough  in  Edgar  v.  Fowler  (a) ;    Collins  v.  Blan- 
tern  {b) ;  Lord  Mansfield  in  Hdman  v.  Johnson  (c). 

The  true  test  for  determining  whether  or  not  the 

plaintiff  and  the  defendant  were  in  pari  delicto  is  by 

cooffldering   whether  the  plaintiff  could  make  out  his 

case  otherwise  than  through  the  medium  and  by  the 

aid  of  the  illegal  transaction  to  which  he  was  himself  a 

party ;  Simpson  v.  Bloss  (rf),  Tindal  C.  J.  in  Fivaz  v. 

Niclwlls  {e).    It  is  to  be  observed  that  in  this  case  the 

illegality  is  not  in  a  collateral  matter  as  in  the  case  of 

Feret  v.  HtU  {/),  which  was  cited  for  the  plaintiff,  but 

is  the  direct  result  of  *  the  transaction  upon  which  the 

deposit  of  the  half  note  took  place. 

Mr.  HerschelFB  argument  was  based  upon  the  hypo- 
thesis that  in  spite  of  the  findings  of  the  jury  the 
plaintiff  was  entitled  to  recover  by  virtue  of  his  pro- 
perty in  the  half  note,  and  that  it  was  the  defendant 
alone  who  set  up  an  immoral  transaction  as  the  answer 
to  the  plaintiff's  claim.  This  argument  appears  to  us 
to  he  founded  upon  an  entirely  erroneous  view  of  the 
facts.  The  plaintiff  no  doubt  was  the  owner  of  the 
note,  but  he  pledged  it  by  way  of  security  for  the  price 
of  meat  and  drink  provided  for  and  money  advanced  to 

(«)  3  £art  222.  225.  (*)  2  Wils,  347. 

{c)  Cmtp.  341.  343.  {d)  7  Tmnit.  240. 

W  2  C  A  501-12. 

(/)  \b  C.  B.  207.     Sec  the  observation?  of  Blnckhiirn  J,  on  that  ca&e 
in  %.  V.  Ut  S^idd/ers  Conqwui/,  10  h.  L.  C.  401.  422. 
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him  by  tlie  defendant.    If  the  case  had  rested  there  and 
no  pleading  had  rtdsed  the  question  of  ill^^ity,  a  valid 
pledge  would  hare  been  created  and  a  specifd  property 
conferred  upon  the  defendant  in  the  half  note,  and  the 
plainti£f  could  only  have  recovered  by  shewing  paynaent 
or  tender  of  the  amount  due.     In  order  to  get  rid  of 
the  defence   arising   from   the   plea,  which   set   up   an 
existing   pledge  of    the    half   note,   the  pbtintiff   bad 
recourse  to  the  special  replication,  in  which   he  was 
obliged  to  set  forth  the  immoral  and  illegal  character  of 
the  contract  upon  which  the  half  note  had  been  depo- 
sited.     It  was  therefore  impossible  for  him  to   recover 
except  through  the  medium  and  by  the  aid  of  an  ilZ^al 
transaction,  to  which  he  was  himself  a  party.      Under 
such  circumstances   the   maxim   in  pari  delicto  potior 
est  conditio  possidentis  clearly  applies  and  is  decisive  of 
the  case. 

It  would  also  appear  from  the  case  of  Scarfe  t.  Mor- 
gan{a),  per  Parke  B.j  in  delivering  the  judgment  of  the 
Court,  p.  282,  that  notwithstanding  the  illegality  of  the 
transaction  itself  out  of  which  the  deposit  in  the  present 
case  arose,  the  lien  would  exist,  because  the  contract  was 
executed,  and  the  special  property  had  passed  by  the 
delivery  of  the  half  note  to  the  defendant,  and  the 
maxim  would  apply,  in  pari  delicto  potior  est  conditio 
possidentis. 

It  is  however  sufficient  to  determine  the  present  case 
on  the  ground  that  the  plaintiff  cannot  recover  without 
shewing  the  true  character  of  the  deposit,  and  this  beiug 
upon  an  illegal  consideration,  to  which  he  was  himself 
a  party,  he  is  precluded  from  obtaining  the  assistance 
of  the  law  to  recover  it  back.     It  is  not  necessary  to 

(n)  4  M.  A  \V.  L'70. 
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consider  what  might  have  been  the  effect  of  a  tender 
of  the  amount  for  which  the  half  note  was  pledged,  as 
there  is  nothing  to  raise  any  such  question  in  this  case. 

The  result  therefore  will  be  that  the  verdict  must 
st»iid  for  the  defendant  on  the  issues  taken  on  the 
special  pleas  and  for  the  plaintiff  on  the  issue  taken  on 
the  replicatioD,  but  as  upon  the  whole  record  it  is  mani- 
fest that  the  plaintiff  cannot  recover,  judgment  will  be 
entered  for  the  defendant 

Judgment  for  the  defendant. 


1869. 


Taylor 

▼. 
CunriB. 


Dent,  and  others,  against  Smith,  the  nominal 
defendant  representing  the  Marine  Insurance 
Company. 

Hie  plaintifi,  on  behalf  of  the  Finance  Minister  of  the  Sultan  of 
TWiigr,  efibcted  a  policy  of  insurance  in  London  "  on  five  boxes  con- 
taining bar  gold,  yalne  52,000^  in  the  ship  or  vessel  called  The  Dutch- 
man^'' **at  and  from  London  to  Constantinople,  with  leave  to  call  at 
Hatre  and  intermediate  ports,  including  all  risks  from  the  Bank  of 
Biffland  until  safely  dehvered  to  the  consignees  at  Constantinoph" 
l%e  usual  perils  were  insured  against^  and  mere  was  the  usual  suing 
and  labouiing  danse.  On  the  day  after  the  insurance  was  effected  The 
Duiehman  was  transferred  to  Russian  owners,  who  received  a  certificate 
frxm  the  Sussian  Consul  in  England,  in  which  her  name  was  changed. 
An  entiy  of  the  certificate  was  made  in  the  registar  book  at  Waierford, 
to  which  the  ship  belonged.  Neither  the  pluntiffii  nor  the  defendant 
knev  untQ  after  the  tennination  of  the  voyage  that  she  had  ceased  to 
l»  a  British  ship.  She  was  entered  and  dearod  outwards  as  a  Bussian 
▼ttsel,  and  sailed  with  the  gold  and  other  careo  on  board,  and  was 
■tnnded  near  Galltpolif  within  the  jurisdiction  of  the  port  of  Constant 
imople.  The  gold  was  landed  by  the  captain  and  deposited  with  the 
Buuian  consul  at  GallipoU  before  any  expense  was  incurred  in  respect 
of  saving  the  cargo.  After  a  survey  of  the  ship  by  L.  the  ship's  agent 
at  CoHsUnUinople,  and  B.,  Llcyds*  agent  there,  a  considerable  quantity 
of  goods  and  some  part  of  the  hull,  stores  and  rigging  of  the  smp  were 
nved;  the  rest  became  a  total  wreck.  L,  obtained  authority  from  the 
Smm  Ambassador  at  Constantinople  to  the  consul  at  GallipoU,  to  deliver 
to  him  the  gold  and  merchandise  saved,  which  was  done  upon  his  signing 
u  undertaking  to  be  responsible  for  all  the  charges  and  expenses  of  the 
Consulate,  both  at  Constantinople  and  GallipoU,  and  he  brought  them  to 
^^'^'^fientinaple  and. deposited  the  gold  with  the  Russian  Consul  General 
^^ere.   He  was  appointed  curator  of  the  wreck,  and  authorised  by  the 
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1  General  to  deliver  up  (he  merchandise  lo  the  owners  on  depomt 
m  of  20  per  cent,  on  the  value ;  aud  the  gold  wm  dcliTared  to  the 
Deei  on  pajmeDt  by  Ibem  of  2U  per  cenL  proTlsional  dej^ost,  and 
sir  eigning  a  bond  to  pa;  the  eipeaseo,  and  lo  subnut   to  the 
J  and  particular  aTerage  lo  be  dtawn  up  either  Ihere  ot  at  iicmdon, 
utanlinople  marilime  cases,  such  He  sslragfs  and  averagea  belwpen 
cans  are  Bulgect  to  the  decieions  of  the  Conanlar  Court   of  the 
y  to  which   the  ehip  belongs.     According  to  the  prarfice   the 
rn  Goniul  at  CotuiantiimpU  appointed  three  eiperts  to   "  clu^iafj 
ttermine  the  aveniges"  to  he  paid  by  all  parties  interestf^       They 
^  it  to  be  H  case  of  sulraes  nther  than  adjuBtment  of  KTerages, 
(raided  that  the  expenses  incurred  for  the  salvage  of  tbo  goods 
I  be  divided  among«t  the  owiiPr«  in  proportiou  to  the  reBpectiva 
K  the  ship  had  recoaiaed  under  the  Englitk  flng  the  adjUBtment 
have  been  made  according  to  English  lav,  and  a  great  port  of  the 
r  on  the  gold  would  not  have  been  incurred.     The  judgmODt  was 
1  by  the  Russian  Ambaasador  at  ConsfanlitiopU.  and  no  notico  of 
.   having   been  lodged  within   the  time  allowed  for  appeaL'og;. 
ame  definitive  and  bindiog   upon   aQ   parties.      In  an    aftiou 
t  the  underarritera  to  recover  their  proporlJon  of  the  amonnt  irhu^ 
Id  had  contributed  as  a  partial  loaa  by  the  perils  insured  ajcsiiufi 

That  the  change  to  the  nationality  of  (he  ship  after  Ihe  insurance 
een  eOected  and  during  Ihe  voyage,  did  not  exempt  the  ooder- 
s  &om  liability,  as  (hers  was  no  express  warrautj  that  ths  ship 
1  continue  Engliak,  and  such  a  warranty  wag  not  to  be  imphed. 
That  the  loss  upon  the  gold  by  reason  of  the  per  centage  awarded 
1  the  owners  by  the  Russian  Consular  Court  was  a  general  avenge 
ad  recoverable  aa  sucb  under  the  policy,  inasmuch  as 
1).  The  measure  of  the  loss  being  governed   by  the  law  of  the 

countiy  where  Ibe  loss  took  place,  the  decree  of  the  Atmtoi* 

Consular  Court  unappealed  against  was  bmding  upon  all  partie*. 

and  this  Court  would  not  inquire  whether  the  proper  law  was 

applied,  or  whether  the  decree  was  right. 
!).  A  prudent  uninsured  owner  would  not  have  appealed  agunat 

Ihe  decree  to  ths  Court  at  31.  Pelerib-arg. 
1).  The  loss  was  a  necnssarj  and  proximate  effect  of  the  perils  of 

the  seas. 


[IS  action  was  brought  to  recover  the  proportion 
payable  by  the  Marine  Insurance  Company  under 
licy  of  iDsurance  dated  the  26th  November,  1838, 
made  between  the  plaintiffs  and  the  Marxju  In- 
%ce  Company,  whereby  the  sum  of  lO.OOOi  was 
red  upon  five  boxes   containing   bar   gold  of  the 

le  defeudant  paid  into  Court  384^.  \2s.  Zd.,  aud  the 
itiffs  replied  that  that  sum  was  not  auEGcicDt 
le  cause  came  on  for  trial  before  Cockbum  C.  J.,  at 
Sittings  in  London  after  Trinity  Term,  1866,  when 


V. 

Smitb. 
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a  Terdict  was  taken  by  conaent  for  the  plaintifb  subject       1869. 
to  the  following  case :-—  ^^ 

The  plaintiflb  acting  on  behalf  of  and  as  agents  for 
Teffik  Pasha,  the  Finance  Minister  of  the  Sultan  of 
Turkey  in  November,  1858^  made  arrangements  with 
the  owners  of  the  British  steamship  *'  The  Dutchman^^ 
then  in  the  port  of  London^  and  about  to  sail  to  Coit- 
stoMtinopk  for  the  conveyance  on  board  the  vessel  from 
London  to  Constantinople  of  five  cases  of  bar  gold  to  be 
conngned  to  Tiffik  Pasha, 

The  plaintiffs  thereupon  effected  with  the  defendant's 
Company^  on  behalf  of  Teffik  Pasha,  a  policy  of  insurance 
dated  the  26th  November^  1858^  to  the  amount  of 
I0,00(V.  "On  five  boxes  containing  bar  gold  value 
52,000/.  The  ship  or  vessel  called  The  Dutchman, 
whereof  J,  Kavanagh  is  at  present  master,  or  whoever 
shall  go  for  master  in  the  said  ship  or  vessel  lost  or  not 
lost  at  and  from  London  to  Constantinople,  with  leave  to 
caU  at  Havre  and  intermediate  ports,  including  all  risks 
fiom  the  Bank  of  England  until  safely  delivered  to 
the  consignees  at  Constantinople^*  The  perils  insured 
against  were  of  the  seas,  men  of  war,  fire,  enemies, 
prates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  *  takings  at  sea,  arrests  and 
detainments  of  aU  kings,  princes  and  people  of  what 
nation,  condition  or  quality  soever,  barratry  of  the 
master  and  mariners,  and  all  other  perils,  losses  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detriment 
or  damage  of  the  aforesaid  subject  matter  of  this  insur- 
ance or  any  part  thereof.  And  in  case  of  any  loss  or 
misfortune  it  shall  be  lawful  to  the  insured,  their  factors, 
servants  and  assigns  to  sue,  labour  and  travel  for,  in  and 
about  the  defence,  safeguard  and  recovery  of  the  afore- 
said subject  matter  of  this  insurance  or  any  part  thereof 
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at  prejudice  to  this  inaurance,  the  chat^ea  wbereo 
pital,  stock  and  funds  of  the  said  Company  shall 
Q  proportion  to  the  sum  hereby  insured." 
e  Dutchman  was  on  the  22nt!  November  entered 
rds  at  the  Custom  House  aa  a  Brituh  ship  b.v  the 
of  The  Dutchman,  for  the  ports  of  Malta,  Smt/ma, 
antinopU  and  Odnaa. 

the  27th  November  the  owners  of  The  Dutchman 
ted  ft  bill  of  sale  purporting  to  transfer  her  to  a 
m  Company  called  The  Russian  Steam  Navigatwn 
'radinff  Company/,  the  principal  office  of  which  was 
'essa.    There  exists  no  means  in  England  of  regis- 

as  a  Russian  ship,  a  ship  bought  in  England  hy 
nan  subject,  and  in  such  case  according  to  Russian 
certificate  is  to  be  given  to  the  purchaser  of  the  slii'p 
!  Russian  Consul  General  in  England  entitling  it  to 
;  privileges  of  the  Russian  flag.  On  the  29th  Novem- 
certificate  was  accordingly  signed  by  the  Russian 
il  General,  sealed  with  the  consular  seal  and 
red  to  the  manager  of  the  Russian  Compao; 
en  that  day  and  the  sailing  of  the  ship.  The 
cate  which  recited  that  the  Consul  General  had 
zed  the  sale  of  "the  steamship  Dutchman,  hence- 
called  Dnieper,"  was  to  be  in  force  for  two  years, 
nmence  from  the  27th  Nooember,  1868,  "to  stand 
:u  of  the  regular  patent  conferring  the  privilege 
iliog  under  the  Russian  flag,  on  the  express  con* 
I  of  the  said  ship  Dnieper  going  within  the  aforesaid 
1  into  a  Russian  port  for  the  purpose  of  presenting 
ertificate  at  the  Custom  House  or  to  the  maritime 
irities,  if  any,  at  that  port,  and  obtaining  there  in 
mge  for  this  certificate  the  regular  patent,  and  alw 
lying  with  all  the  formalities  prescribed  by  kir 
regard  to  the  crew  of  Russian  merchant  ships. 
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IProYided  always  that  if  the  said  steamer  shall  not  enter        1869. 
a  Russian  port  before  the  expiration  of  the  above  men-         5bii7 
Honed  period  of  two  years  she  shall  thenceforth  forfeit        smith. 
all  right  of  navigating  nnder  the  Russian  flag." 

On  the  Ist  December  the  British  certificate  of  registry 

of  the  Tcssd  was  delivered  up  at  the  Custom  House  at 

Wateffard,  the  port  to  which  the  steamer  belonged,  and 

cancelled,  the  follo¥ring  entry  being  made  in  the  registry 

book  by  the  r^istrar : — 

^Custom  House,  1st  December,  1858. 
"Certificate  of  r^stry  delivered  up  and  cancelled  this 
d&r,  the  vessel  having  been  sold  to  the  Russian  Steam 
Naoigation  and  Trading  Company  of  Russia. 

(Signed)  /.  W.  Beaumont,  B^strar.'' 
The  five  cases  of  gold  were  loaded  on  board  the 
Bteamer  nnder  a  bill  of  lading  dated  the  4th  December, 
1858,  in  the  usual  form,  in  which  the  steamship  was 
GaDed  The  Dutchman,  *'  now  lying  in  the  port  of  London 
and  bound  for  Constantinople,  with  liberty  to  call  ^ 
receive  ^  land  cargo  ^  passengers  at  Havre,  Gibral- 
tar and  Malta  and  any  other  ports." 

On  the  6th  December,  the  ship  was  entered  out- 
wards, and  was  also  cleared  outwards  for  the  same 
ports  of  Malta,  Smyrna,  Constantinople  and  Odessa  as  a 
Butsian  vessel  by  the  name  of  The  Dutchman,  and  on 
the  same  day  the  crew  were  called  upon  to  sign  fresh 
articles. 

Neither  the  plaintiffs  nor  the  defendant's  Company 

knew  until  after  the  termination  of  the  voyage  insured 

that  The  Dutchman  had  ceased  to  be  an  English  vessel. 

The  steamer,  with  the  five  cases  of  gold  and  with 

other  cargo  on  board,  sailed  from  London  on  the  8th 

Jkeember,  1858,  and  on  the  4th  January,  1859,  whilst 
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proceeding  od  her  voyage,  -wta  stranded  on  the  Dakar 
Asian  Skoal,  which  is  110  miles  from  Constantinople  and 
two  miles  and  a  half  from  GallipoIL  Withia  about  two 
hours  after  the  ship  had  Btnrck;  the  captain,  finding  that 
the  main  hold  was  fast  fiQing  with  water,  ordered  the 
boats  oQtj'and  sent  the  chief  ofiScer  -with  two  female 
passengers  and  the  gold  to  GaUipoli  in  order  to  seek 
assistaDofe  from  the  Aufnon'Oonsnl. 

The  chief  officer  proceeded  to  GaWpoU  and  there 
landed  the  five  cases  and  deposited  thein  on  the  same 
day  in  the  care  of  the  Ruaaan  Vice  Ck>nsal  at  that  port. 
The  g(dd  remained  'in  his  charge  for  twelve  daya.  The 
fees  demanded  npo6  delivering  it  up  were  Zi  per  cent. 
upon  its  value.' 

In  the  '  same  '  boat '  the  «aptaiD  sent  a  letter  for  ff. 
Lambj  who  had  been  agent  at  Cotutantinopte  for  tb« 
former  a^herg.  At.  ilie  vessel;  anld  who  afterwards 
acted  tliere'  for  ibe  Bustian  Steam  NaeigatioH  and 
Trading  Cothpany  and  also  to  the  Sutnan  Consul  at 
GalUpoU,  rnforming  them'  thai  the  vessd  was  stranded 
and  requesting  assistance.  The  assistance  asked  for  wss 
sent  and  arrived,  bat  at  the  time  the  gold  was  deposited 
at  tiie  Rttiridn  Oanstalate  at  Galtipoli  no  expenses  had 
been  incnlred'in  saring  the  ship  or  any  part  of  her 
cargo. 

On  the  5th  January,  1869,  R.  Greek,  the  commander  of 
the  steam  tiig  Defiance,  arrived  at  the  ship,  having  been 
sent  to  her  assistance  vrith  the  mate  and  a  sbipwrigbt 
by  the  Russian  Consul  at  GaSipoK,  and  on  the  same 
day  he  held  a  survey,  which  was  reduced  into  writing- 
It  strcmgly  recommended  that  as  much  of  the  txrgo 
as  possible  should  be  taken  off  the  decks  and  out  of  the 
holds  immediately,  in  order  to  save  as  much  of  it  u 
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possible^  and  to  enable  measures  to  be  taken  for  the        1869 
saving  of  the  steamer.  5eht 

On  the  8th  January  H.  Lamb,  with  T.  N,  Black,  Lloyd^s  Suitb 
agent  at  Constantinople,  and  a  Russian  official  known  as 
the  Russian  Harbour  Master,  arrived  in  the  steam  tug 
Sylph  from  Constantinople  at  the  scene  of  the  wreck. 
In  consequence  of  the  prevailing  bad  weather  it  was  not 
until  the  11th  January  that  a  survey  of  the  steamer  could 
be  held  by  them^  after  which  survey  the  captain  entered 
into  an  agreement  with  R.  Greek  for  saving  such  cargo 
as  was  then  on  board  and,  if  possible,  the  hull  of  the 
steamer.  This  agreement  was  approved  of  and  signed 
by  H.  Lamb  as  agent  of  the  ship.  Under  this  agree- 
ment a  considerable  quantity  of  goods  and  also  some 
part  of  the  hull,  stores  and  rigging  of  the  ship  were 
saved  and  landed. 

On  the  14th  January  Lamb,  on  his  return  to  Con-- 
stantinople  from  Gallipoli,  addressed  a  letter  to  the  Rus- 
sian Consul  General  at  the  former  port,  stating  that  he 
had  landed  a  quantity  of  goods  and  the  five  cases  of 
gold  and  deposited  the  same  in  the  custody  of  the  Vice 
Consul  at  Gallipoli,  and  requesting  that  the  Vice  Consul 
might  be  authorized  and  enjoined  to  hold  at  his  disposal, 
or  else  at  the  disposal  of  Captain  Kavanagh,  the  five 
cases  of  gold  as  well  as  the  goods  which  might  be  saved. 
The  five  cases  of  gold  were,  in  fact,  landed  and  de- 
posited at  Gallipoli,  without  any  intervention  on  the 
part  of  Lamb, 

On  the  same  14th  January  Lamb  signed  an  under- 
taking, as  agent  of  the  Russian  steamer  The  Dnieper, 
to  be  responsible  to  the  Oeneral  Consulate  of  Russia 
for  all  the  charges  and  expenses  of  the  Consulate, 
both  at  Constantinople  and  at  Gallipoli^  with  reference 
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1869.        to  the  steamer  and  cargo,  and  to  make  a  note  of  the 
"^^        goods   saved  before  his  arrival   at   GaUipolU    through 
^2irwL       *^®  intervention  of  the  Vice  Consul  at    GalUpcli  and 
Jourdan,   the  representative   at   Canstantim^ple    of  the 
French  Insurance  Company,  in  order  that    they  might 
receive  what  th^  were  entitled  in  law  to  claim.      Both 
these  documents  were  sent  by  the  Consul  to  the  Russian 
Ambassador,  who  instructed  the  Vice  Consul  at  GaUipoU 
to  deliver  the  boxes  and  merchandise  to  Lamb.      Lamb 
thereupon  proceeded  to  GattipoK  and  brought  the  five 
cases  of  gold  to  Constantinople,  in  the  steamer  '^  Kertch^ 
a  vessel  belonging  to  the  Russian  Steam  Navigation  and 
Trading  Company ,  the  freight  charged  upon  the  gold  hy 
the  Company  being  at  the  rate  of  one  quarter  per  cent. 
He  deposited  the  gold  with  the  Russian  Consul  Genera/. 
On  the  Slst  January  Lamb  applied  to  the  Consul 
General    for   authority   to   deliver    to   the   respective 
owners  the  merchandize  and  objects  of  value  recovered 
from  the  wreck  of  the  steamer  on  payment  of  a  provi- 
sional contribution  of  twenty  per  cent.^  in  order  to  meet 
wholly  or  in  part  the  expenses  incurred  and   to  be 
incurred  for  the  salvage,  until  the  average  was  definitely 
regulated  in  conformity  with  the  laws  and  the  usages  of 
the  Consulate  under  the  jurisdiction  of  which  the  vessel 
was  placed*     On  the  following  day  the  authority  applied 
for  was  granted. 

At  the  request  of  Lamb  the  Imperial  Consulate  of 
Russia,  in  the  presence  of  Captain  Kavanagh  and  the 
representatives  of  the  French  and  English  Insurance 
Offices,  nominated  four  surveyors,  three  of  them  being 
maritime  experts,  in  order  to  verify  minutely  in  all 
visible  parts  the  condition  of  the  vessel,  its  machinery^ 
and  accessories,  and  to  average,  if  possible,  the  losses, 
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aad  after  oommanication  with  the  parties  in  their  isiS9. 
re^ective  capacities  to  report  their  opinion  whether  p,„, 
the  steamer  was  capable  of  being  raised,  and  to  suggest 
the  measures  to  be  taken ;  and  their  appointment  was 
Gommnnicated  to  T.  N.  Black,  UogiPM  Agent  at  Con- 
ftoHtmopte,  and  JF*.  Jourdanj  the  representative  there  of 
the  Fremch  Insurance  Companies, 

On  the  28th  January  Lamb  was,  at  his  own  reqnest, 

appointed  by  the  Imperial  Consul  General  of  RuMsia 

cuMor  of  the  ship  and  its  cargo,  so  that  he  might 

set  in  the  beat  way  for  the  interests  of  the  owners  thereof 

Bud  of  the  parties  interested  therein. 

On  the  Slat  January  a  report  was  drawn  up  by  the 
sQTf  eyors,  which  recommended  that,  on  account  of  the 
expense  of  the  operations  necessary  for  setting  the  vessel 
sfloat,  the  attempt  should  notbe  made.    Lamb  delivered 
nrious  merchandise  to  the  respective  consignees  on 
payment  of  the  provisional  contribution,  and  on  the 
M  February  the   Ottoman  Bank,  having  received  in- 
stroctions  from  the  Ottoman  Minister  of  Finance,  in- 
formed Lamb  that  they  held  at  his  disposal  the  sum  of 
1Q»1(XM1  as  provisional  contribution  on  the  value  of  the 
five  cases  of  bullion  valued  at  50,500/.,  such  contribution 
^  be  ascertained  and  settled  on  the  adjustment  of  the 
S^ueral  average  of  which  he  was  to  furnish  a  legalized 
t^pjy  and  they  requested  him  to  deliver  to  them  the  five 
esses  of  buUion  against  the  transfer  of  the  relative  bill 
of  lading. 

The  five  cases  of  gold  were  accordingly  delivered  to 

the  Ottoman  Bank,  who  carried  the  10,100/.  or  20  per 

c«it  upon  the  gold  to  the  credit  of  an  account  with  the 

Corator  in  their  books. 

The  bank  also  signed  the  average  bond,  by  which 

VOL.  X.  8  B.    &   B. 


267 


258  EASTER  TERM. 

1869.       th^^  as  consignees,  undertook  to  pay    the    expenses 
"^^        incnrred^  "  and  to  submit  to  the  general  and  particular 
g^^TH        average  to  be  drawn  up  either  here  or  at  London^* 

The  whole  of  the  expenses  incurred  in  relation  to  the 
gold,  firom  the  time  of  its  being  sent   ashore  in  the 
ship's  boat  to  the  time  of  its  being  duly  delivered  to  the 
bankers  of  the  Tvrhuh  government^  amounted  to  the 
sum  of  1183/.  lU 

The  following  are  the  particulars  of  these  expenses : — 


Porters  for  carrying  cases  from  the  ship's 

£.    8.    d. 

boats  to  the  Consulate 

10    0 

Quarantine  fees 

1  10    0 

Watchmen  for  watching  gold  at  the  Con- 

sulate              .            •            •            • 

15     0    0 

The  Vice  Consul  for  loss  of  time,  travel- 

ling expenses^  &;c. 

24  11     0 

The  Vice  Consul's  charge  for  keeping  the 

gold  for  twelve  days    . 

1010    0    0 

Porters  for  carrying  cases  to  landing  place 

on  their  being  reshipped  to  Constanti- 

nople                .... 

10    0 

Linen  sacks  for  cases 

0  15    0 

Boat  hire  on  reshipping  • 

1  10    0 

Sundries              .... 

2    0    0 

Freight  and  expenses  on  conveyance  of 

gold  from  Gallipoli  to  the  bank  at  Con" 

stantinapk         .... 

126    5    0 

£1183  11    0 


On  the  4th  March  the  Russian  Consul  General^  on 
the  application  of  Lamb,  appointed  three  experts  to 
classify  and  determine  the  averages  of  the  wrecked 
steamer  and  cargo,  that  being  the  practice  at  Canstan- 
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Unople  in  case  of  the  wreck   of  any  ship  not  being        1S69. 
EnffUsh.  ^^;^ 

The  first  information  relative  to  the  steamer  arrived        smith 
in  England  in  February  1859^  and  the  plaintifiSs^  on 
getting  the  news  of  the  loss^  immediately  communicated 
the  information  to  the  underwriters. 

On  the    5th  March,  Lodge,  the  Secretary  of  the 

Marine  Insurance  Company,  was  appointed  to  act  on 

behalf  of  all  the  Insurance  Companies  and  underwriters 

who  had  insured  the  five  cases  of  gold.     On  the  same 

d&y  the  underwriters  informed  the  plaintiffs  that  they 

considered  that  the  Russian  Consul  General  had  made 

an  unjust  and  excessive  claim  on  the  consignees  of  the 

gold  at  Constantinople,  which  it  was  their  intention  to 

resist. 

On  the  4th  AprU  Lodge  wrote  and  sent  to  Black,  Lloyds 
agent  at  Constantinople,  a  letter  informing  him  that 
the  underwriters  had  resolved  not  to  recognize  the  acts 
of  the  curator ;  and  that  owing  to  the  very  unsatisfac- 
tory manner  in  which  claims  of  a  like  nature  had  been 
dealt  with  at  Constantinople,  it  had  been  agreed  between 
the  owners  of  the  ship  and  the  other  parties  interested^ 
that  all  questions  directly  or  indirectly  growing  out  of 
the  wreck  off  GalUpoli  shotild  be  settled  and  adjusted  in 
Ltmdon.  ^ 

After  the  4th  April  the  plaintiffs  did  not  further 
interfere  in  the  matter  until  the  year  1861. 

Lodge  did  all  in  his  power  to  have  the  adjustment  of 
the  average  made  out  in  England,  and  caused  notice  to 
be  given  to  Lloyds  agent,  Lamb,  the  Russian  Consul, 
v&d  the  persons  appointed  to  adjust  the  average,  that 
>io  adjustment  would  be  recognized  unless  made  out 
according  to  English  law  and  practice. 

s  2 
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Od  the  22nd  February,  1861,  the  experts  gmre  a 
"Judgment  on  average  statement,"  whicli,  after  n  state- 
ment of  facts,  contained  the  following  •pamgrm.-pht  under 
the  heading  "  Law." 

"  Whereas   the    disaster  which    befel    the    «teamer 
Dnieper,  alias  Dutchman,  at  Dahan  Allan  near  Gall^toli, 
so  far  from  constituting  a  ease  for  an  arran^ment  of 
averages,  is  one  reqairing  a  settlement  of  salragie,  inas- 
much as  the  vessel  bdng  entirely  lost,  all  the  steps  and 
trouble  taken,  and  all  the  expenses  incurred  could  have 
no  other  ohject  in  view  than  that  of  recOTering'  tiie 
cai^  and  the  remains  of  the  vessel  after  the  attempts 
to  Bet  it  afloat  again.    That  consequently  the  general 
amount  of  the  salvage  expenses  should  be  divided  into 
three  head?,  one  comprising  the  expenses  proper  of  the 
salvage  of  the  effects  and  remuns  of  the  vessel*  the  other 
those  exclusively  incurred  for  the  salvage  of  the  cargo, 
and  the  third  the  expenses  in  common,  that  is  to  say 
those  incurred  at  the  moment  of  the  mishap  with  the 
view  of  saving  the  ship  and  the  cargo,  the  expenses 
referred  to  under  the  third  head  to  be  divided  in  due 
proportion,  and  to  be  added  partly  to  the  expenses  of 
the  first  head,  namely,  to  the  chaige  of  the  remains  of 
the  veasel,  and   partly  to  those  of  the  second  head, 
namely,  to  the  charge  of  the  gaods  recovered. 

"  Whereas,  with  respect  to  the  recovery  of  the  goods 
forming  the  cargo  of  the  wrecked  vessel,  the  very 
urgency  at  the  moment  of  the  disaster  of  anxiouslv 
labouring  to  effect  a  salvage  creates  a  necessary  part- 
nership amongst  all  the  owners  of  the  goods  to  be 
saved,  with  reference  to  the  contribution  to  the  expeiwa 
of  recovering  said  goods  that  contribution  should  be 
duly  levied  in  proportion  to  the  value  of  the  goods 
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recovered  without  reference  to  the  greater  or  leaser        1869. 
amoant  of  expense  required  by  any  part  of  the  goods         bmiT"" 
compared  with  others,  because  the  community  of  danger       smitb. 
and  the  community  of  interest  in  the  salvage  constitute 
the  bans  of  equality  of  the  silent  and  necessary  partner- 
ship in  question.  In  effect  at  the  moment  of  the  disaster 
eflbrts  are  made  to  recover  whatever  can  be  saved,  and 
there  may  be  goods  more  easy  of  recovery  and  at  less 
cost,  whilst  more  trouble  is  requisite  for,  and  conse- 
quently more  expense  incurred  in,  the  salvage  of  other 
goods;  but  that  is  an  incident  which  cannot  lead  to 
any  deduction,  because  the  salvage  partnership  being 
constituted  at  the  very  moment  the  shipwreck  occurs, 
and  consequently  before  the  salvage  operations  com- 
mence, whatever  may  be  the  nature  of  those  operations) 
all  that  has  been  done  in  connection  with  that  necessary 
partnership  should  be  regulated  in  conformity  with  the 
haas  of  the  partnership  itself,  said  basis  requiring  that 
the  expenses  be  in  common  and  divided  amongst  the 
owners  of  the  goods  saved  in  proportion  to  the  respec- 
tive value  of  said  goods. 

"Whereas  the  contribution  towards  the  salvage  ex- 

pemes  is  due  by  virtue  of  a  real  event,  one  of  the 

advantages  of  those  who  have  incurred  those  expenses, 

inasmuch  as  the  goods  have  been  saved  through  said 

expenses,  without  any  other  consideration  with  respect 

to  the  owners  of  the  goods,  it  results  that  the  salvage 

goods  or  the  produce  thereof  in  case  of  sale,  should  be 

iteld  as  security  for  that  class  of  creditors,  and  as  in 

the  case  of  average  it  is  the  opinion  of  all  the  writers 

on  law  that  the  action  of  contribution  is  real,  such  is 

tke  case  also  with    respect  to  salvage,   for  in   both 
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tance«  the  ncrifices  and  the  expenses  liave  been 
Tured  for  the  purpose  of  sanug  the  objects  in  queatioa. 
'Whereas  in  this  particular  matter  five  case*  con- 
ning ingots  of  gold  of  the  value  of  60^40/.  were 
ong  the  satvage  goods  of  77m  Dnieper,  that  amount 
luld,  according  to  the  principles  already  pointed  oat, 
itribute  towards  the  total  amo<mt  of  the  cost  of 
Fage  of  the  goods." 

3y  this  document  they  found  that  the  value  of  tbe 
go  saved  other  than  the  gold  amoanted  to  the  som 
12,154/.  7>.  2d.,  and  that  the  total  expcDses  of  saviog 
cargo,  in  which  they  included  the  expenses  relating 
:he  five  cases  of  gold,  and  a  commission  of  1  per  cent 
Lamb  on  the  value  of  both  the  gold  and  the  other 
go,  amounted  to  6381/.  16>.  ^d.,  and  to  this  sum  they 
led  under  the  head  of  legal  expenses  1767/.  9«.  Qd., 
king  a  total  of  7149/.  6*.  U. 

rhe  following  are   the   particulars   of  the  Eum    of 
i7/.9*.  6d:  jE.    t.     rf. 

man  Comulate  Fees  .  13    0     0 

agents  of  EngUsh  and  French  assurers 
per  cent,  on  the  assessments   .  .     313    5     4 

the  three  regulating  or  assessing  Judges 
i  per  cent  on  the  amount  of  the  assess- 
lents  .  .  .  .     939  16     2 

barrister  for  consultation,  attendance  at 
ittings,  &C.,  i  per  cent  .  .     313    5    4 

tbe  accountant  for  drawing  up  the  state- 
lent  .  .  .  .     156  12    8 

yist  for  4  copies  .  .  .      30    0    0 

the  exchange  where  the  meetings  were 
eld  .  .  .        1  10    0 
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The  experts,  haYing  decided  that  the   gold   should        iSGd. 
form  a  contributory  interest  in  the  same  manner  as  the         j^,^, 
T^t  of  the  cargo,  assessed  the  sum  of  5762/.  8#.  7(L  as        sh^th 
the  rateable  proportion  of  the  sum  of  7149/.  6«.  Id., 
payable  by  the  gold. 

On  the  28th  February  the  judgment  was  ratified  or 
homologated  by  the  Ruanan  Ambassador  at  Constant 
tiaopfe. 

It  was  admitted  that  had  the  ship  remained  under 

the  EngUsh  flag,  the  adjustment  of  any  general  average 

or^sal?age  charges  would  have  been  made  out  according 

Ui  English  law  and  practice,  and  none  of  the  per  centage 

commissions  charged  under  the  head  of  legal  expenses 

woold  have  been  incurred.    These  per  centage  commis- 

aoQs  were  charged  upon  the  value  of  such  interests  as 

the  experts  found  to  be  contributory  interests. 

The  ship  was  stranded  within  the  jurisdiction  of  the 
port  of  CoHstantinaple. 

On  the  15th  August,  the  Turkish  Minister  of 
Finance  addressed  a  letter  to  the  plaintiffs  on  the 
ftubject  of  the  deposit  of  10,100/.,  requesting  them  to 
compel  the  assurers  to  remove  the  sequestration  which 
they  had  put  upon  the  6841/.  \7s.  bd.  lodged  in  the 
Ottoman  Bank,  so  that  it  might  be  handed  over  to  the 
Minister  of  Finance  without  delay  by  the  Ottoman 
Bank,  and  to  recover  through  the  same  parties  the 
other  3258J:  2s.  7d.,  which  the  curator  of  the  vessel 
Dutchman  had  levied  on  the  deposit  of  10,100/. 

This  was  sent  by  the  plaintiffs  to  Lodge,  who  replied, 
stating  that  the  underwriters  did  not  consider  them- 
wives  liable  for  anything  like  the  sum  of  3258/.  2s.  7d. ; 
on  the  contrary  were  disposed  to  look  upon  it  in  a  great 
negree  as  an  item  for  which  the  shipowners  were  liable 


Smith. 
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1869.       ^  ariung  from  the  change  made  in  the  nationality  of 
Vmwt       *^®  vesael  subsequent  to  the  shipment  and  insurance 
of  the  gold. 

A  copy  of  this  letter  was  forwarded  by  the  plaintiffs 
to  the  Turkish  Minister  of  Finance. 

The  curator  had  drawn  out  at  this  date  against  his 
credit  of  lOylOOil  at  the  Ottoman  Bank  sums  amounting 
to  8258il  2s.  7d,,  and  was  called  upon  as  such  curator 
of  the  Russian  CJonsul  to  account  for  the  balance. 

On  the  16th  November,  1863,  upon  a  petition   pre- 
sented to  the  British  Supreme  Consular  Court  at  Con- 
stantinopk,   by   the  Russian  Consul   Greneral  against 
Lamb,   as  curator  of  the  steamship  Dnieper,  he  was 
ordered  to  pay  two  sums  out  of  the  10,100^  to  the 
Russian  Consul  General.     The  balance  of  lO^lOOiL  re- 
maining in  his  hands  was  paid  over  by  him  to  the 
Minister  of  Finance,  Teffik  Pasha. 

The  Court  was  to  be  at  liberty  to  draw  any  inference 
of  fact  that  a  jury  might  have  drawn. 

The  proportion  in  respect  of  the  sum  insured  by  the 
defendant's  Company  of  the  money  charged  upon  the 
gold  and  paid  by  Lamb  was  1108/.  Ss.  Sd.,  which,  after 
deducting  the  sum  of  884/.  I2s.  8d.  paid  into  Court, 
left  a  balance  of  728/.  lis.  Od.,  still  claimed  by  the 
plaintiffs  and  unpaid,  together  with  interest. 

Copies  of  the  documents  referred  to  were  to  be  deemed 
part  of  the  case. 

Pepositions  taken  at  Constantinople  under  a  commis- 
sion and  the  vivft  voce  examination  of  witnesses,  includ- 
ing advocates  practising  in  the  Consular  Courts  at  CSm- 
stantinople,  and  average  staters,  were  also  to  be  deemed 
part  of  the  case.  The  substance  of  the  depositions  and 
evidence  was  as  follows : 
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By  the  capitulations  with  Turketf,  each  Consulate       1869. 
has  an  ezdnaiTe  jurisdiction  over  its  own  subjects  and        5niT 
Tessek  carrying  ita  flag,  and  the  same  is  administered       smVth. 
in  their  respective  Ck>urts  or  Consulates.    In  regulating 
aversge  losses  and  salvages  by  any  vessel  except  EngUsh, 
it  is  the  usage  at  Constantinopk  to  follow  the  law  pre- 
scribed by  the  Code  de  Commerce  Frangaii.  The  French 
sod  Ruuian  codes  are  nearly  the  same. 

Each  consulate  has  its  own  mode  of  procedure.     In 

the  Ruuian  Court,  in  case  of  wreck,  occasioning  a  case 

of  sslvage,  the  Rusgian  Chancellerie  appoints  a  curator, 

whose  duty  is  to  superintend  the  salvage  operations  and 

to  pay  all  the  expenses  incurred,  to  sell  the  goods,  if 

iKoeasary,  or  to  deliver  to  the  consignees  their  goods,  if 

the  consignees  wiU  accept  them,  on  their  undertaking  to 

fvy  the  contribution  to  the  expenses,  which  shall  be 

fixed  by  the  reglement  against  the  merchandise.    When 

all  the  operations  are  concluded  the  curator  applies  to 

the  Acffjaa  Chancellerie  for  a  commission,  consisting  of 

three  persons  generaUy,  to  be  appointed  to  regulate  the 

^"^ri^i  with  the  assistance  of  an  avocat,  the  agents  for 

the  underwriters  also  intervening.    The  reglement  is 

then  deposited  in  the  Consulate,  homologated  by  the 

snihority  and  sent  for  execution  with  all  the  authority 

of  a  judicial  sentence. 

The  parties  interested  or  their  representatives  have, 
in  SjBicmffa  case,  eight  days  within  which  to  give  notice 
of  appeal,  and  then  six  months  within  which  they  must 
fife  a  petition  at  St.  PeUnburgh.  In  case  of  no  appeal 
the  sentence  or  judgment  is  definitive  and  binding  upon  ' 
d  parties  in  all  Consular  Courts  at  Constantinople. 

One  of  the  advocates  stated  that  general  averages 
vere  adjusted  according  to  the  law  of  the  country  whose 
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fti^  tkc  ahip  carrin,  cxoeptiiig  as  r^&rds   the   fees  of 
"  the  adjvlcn,  nlidton,  &c^  wkidi  were   governed  bj 

If  tbe  ship  had  mnahwd  under  the  JEngKsh  flag-  the 
average  or  salrage  kiss  woold  hare  been  adjasted  accord- 
ing to  the  niles  of  the  BrUisk  Supreme  Ck>iisular  Court, 
and  these  peieeotapes  would  not  hare  been  incurred. 

The  law  apfdied  in  the  r^kment  or  adjastment  was 
oorrect  according  to  the  Fremck  law  and  joriaprudeDce, 
arts.  350,  369,  381  and  385  of  the  Code  de  Commerce 
MaritimeL      With  regard   to  the  contribution,   it  was 
rightly  applied,  because  in  cases  of  wreck    a   natural 
partnership  is  formed  between  the  owners  of  the  goods, 
and  the  damage  being  common  to  all  the  merchandise 
all  indiscriminatdy  ought  to  contribute  according  to  its 
▼alue  as  sared ;  whether  goods  of  small  value  are  saved 
at  great  expense,  or  goods  c^  large  value  are  saved  at 
small  expense,  aU  have  to  contribute  pro  ratli.     The 
case  of  7^  Drnkper  was  a  case  of  salvage  and  not  of 
average,  and  there  being  no  special  clause  in  the  Code 
de  Commerce  for  costs  of  salvage,  it  was  by  assimiliit/orz 
to  general   average  that   the   salvage   expenses  were 
settled ;   in  case  of  salvage  there    is   no  community 
between  ship  and  cai^,  but  there  is  a  community  of 
interests  between  all  the  goods   alone  and  this  is  a 
general  principle  of  law. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant's  Company  were  liable  under  the  policy  for 
the  sum  of  723^  \U.  Od. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
judgment  was  to  be  entered  for  the  plaintiffs  for  tba^ 
sum  with  such  interest,  if  any,  as  the  Court  might 
direct. 
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fVUUanu  {English  Harriton  with  hini)^  for  the  1869. 
plaintiffi. — first.  It  most  be  contended  for  the  under-  :^^ 
vriters  that  the  change  in  the  nationality  of  the  ship  ^• 

from  EngJuh  to  Russian^  afler  the  date  of  the  policy, 
amonikted  to  a  deviation  or  an  alteration  of  the  risk 
which  vacated  the  policy.     But  an  alteration  in  the 
place  of  the  voyage,  if  it  is  within  the  limits  of  deviation 
defined  by  the  policy,  though  it  may  increase  the  risks 
of  the  adventure,  is  not  a  deviation  which  vacates  the 
policy.     In  the  present  case,  if  the  ship  had  remained 
English  the  large  demand  for  contribution  would  not 
have  been  made ;  but  the  question  is  whether  there  is  in 
the  policy  a  warranty  against  that  alteration  in  the  risk. 
The  ship  belonged  to  the  port  of  Waterfordy  and  was, 
when  the  policy  was  effected,  in  the  port  of  London ; 
there  is,  however,  no  line  of  traders  between  H'aterford, 
London  and  Constantinople.    That  she  was  insured  by  the 
name  of  "  Dutchman^'  is  not  material.     In  Clapham  v. 
Cologan  (a)  Lord  Ellenborough  said,  p.  888,  **  the  mere 
calliDg  the  ship  by  an  English  name  could  not  amount 
to  a  warranty  or  representation  that  she  was  English^' 
[Coekburn  C.  J.     In  that  case  there  was  no  change  in 
the  nationality  of  the  ship :  Lord  Ellenborough  added,  **If 
the  premium  would  be  governed  by  the  ship*s  nation- 
ality, the  underwriters  must  ask  for  information ;   they 
must  not  trust  to  the  ship's  name.''     Here  if  they  had 
enquired,  they  would  have  learnt   that   the  ship  was 
£n^&A.]    There  the  underwriters  were  misled  by  the 
value.    In  this  policy  there  is  no  express  warranty  that 
the  ship  shall  be  of  any  particular  nationality,  or  that 
the  ownership  shall  not  be  changed,  and  such  a  warranty 
ought  not  to  be  implied  ;  for  the  plaintiffs  have  no  con- 

{a)  3  Camp.  382. 
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taJ  onr  the  ownowhip  of  the  vesael.     ClapAam  *.  Colo- 
gam  (a)  wn  icted  upon  in  Jnerbaek  r.  Lufyett^  Sittings  at 
GnOdkanaRer  H.  T.  uses,  coram  HoMtuH  J.      In  £dat 
T.  ParUtom  (b)  the  ihip  insured  waa  warranted  "  a  neutral 
diip  and  neutral  property."     Subsequently   bostilitiea 
commenced  bewcen  the  EmgHak  and  the  Dutch  ;  and  the 
aihip  being  captured  it  was  held  that  the  underwriters  were 
liaUe  as  there  was  no  warranty  that  the  ship  and  cargo 
ahonld  omtiane  nentral.     [Sir  George  Honymtm,  contra. 
In  2  Antmid  Tmtmranee,  572,  note  1,  8rd  ed.,  hy  Mac- 
tachlam,  the  editor  obeerrea  that  Eden  t.  Parkiton  ia  oo 
longer  law,  as  Mr.  Amoutd  had  shewn,  ante  p.  118-3 
The  marginal  note  in  2  Dmy.  782  is  not  in  its  entirety 
borne  out  by  the  decision.     The  prindple  of  the  decision 
is  that  the  warranty  did  not  extend  to  a  change  in  the 
nentral  character  of  the  ship  and  cai^  produced   b^ 
external  cnrcnmstancea.     [£iuA   J.     That  is  the  pro- 
position stated  in  Mr.  AntouhFi   book,  p.  572,  3rd 
ed.,  "  All  property  warranted  nentral  mart,  at  the  com- 
mencement of  the  risk,  be,  and,  as  far  as  depends  on  the 
assured  or  his  agents,  most  continue  till  the  end  of  it, 
to  be  neutral-owned."]     It  cannot  be  contended  that 
there  was  any  concealment  by  the  assured,  for  they  had 
DO  knowledge  of  the  intended  change  in  the  nationahty 
of  the  ship,  and  it  was  made  after  the  insurance  was 
effected. 

Secondly.  The  policy  or  contract  of  indemnity  as  to 
its  nature,  obligation  and  coostruction,  is  to  be  inter- 
preted according  to  EngHtk  law :  Don  v.  f.ippmann  {c). 
The  PeniHMular  and  Oriental  Steam  Navigation  Company 
V.  Shand{d),  which  only  to  a  certain  extent  recogoixei 

(d)  3  Ca«tp.  362.  (i)  2  Daug.  732. 

(()  6  CI.  #  F.  I.  (rf)  3  »w.  F.  C.  C.  A".  5.  272. 
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the  rale  stated  in  Story  on  the  Con/Uet  of  Lawi,  ch.  vin.,        1869. 
§  280,  p.  354,  6th  ed.,  via.,  that  "  where  the  oontract  is,        p„T 
either  ezpready  or  tacitlj,  to  be  performed  in  any  other       smVth* 
place,  there  the  general  rule  is,  in  conformity  to  the  pre- 
aamed  intention  of  the  parties,  that  the  oontract,  as  to 
its  validity,  nature,  obligation,  and  interpretation,  is  to 
be  f;o¥emed  by  the  law  of  the  place  of  performance.** 
What  law  governs  the  interpretation  of  a  oontract  is  a 
question  of  &ct  to  be  decided  by  the  Court,  and  this 
explains  the  passage  in  Story.    Suppose  two  Frenchmen, 
duiii^  a  temporary  visit  to  Londonj  conclude  a  n^otia- 
tkm  already  opened,  and  draw  up  a  contract,  it  could 
not  be  contended  that  it  was  to  be  interpreted  by  EnglUh 
law,  e.|(.,  as  to  whether  vis  major  was  an  excuse  for  non- 
performance of  it.     On  the  other  hand,  if  the  Frenchmen 
were  frequently  in  England,  and  the  contract  were  in 
general  and  ficimiliar  use  in  England,  English  law  would 
govern  it 

The  contract  in  the  present  case  is  to  indemnify  the 
defendants  from  certain  losses  which  might  befall  the 
gold  during  its  conveyance  in  the  ship,  whatever  might 
be  her  nationality,  through  foreign  seas  and  to  a  foreign 
port  of  destination.  It  was  in  the  contemplation  of  the 
parties,  and  within  the  terms  of  the  contract,  that  the  ship 
might  be  wrecked  within  the  jurisdiction  of  the  port  of 
Conitantuu^le  ;  and  that,  if  she  happened  to  be  of  some 
other  nationality  than  English,  the.  ship  and  goods  in- 
sured, and  the  remainder  of  the  cargo  might  be  com- 
pelled by  the  local  law  to  contribute  to  the  loss  sustained 
in  proportions,  and  upon  principles  varying  according 
to  the  place  and  according  to  the  nationality  of  the  ship ; 
just  as  much  as  it  was  in  their  contemplation  that  the 
weather  she  might  encounter  would  differ  from  that  of 
England, 
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1869.  By  construction  of  law  or  usage  the  assured  is  en- 

Dkht       titled  to  recover  for  general  average,  though  it   is  not 
Smith.       stated  in  the  books  under  what  term  in  the  policjy  it  is 
recoverable.    The  law  of  general  average  was  established 
before  insurance  was  thought  of.     Grotius  supposes  the 
origin  of  it  to  be  found  in  the  Rhodian  law,  whereas  the 
origin  of  insurance  is  disputed  between   London,    and 
Antwerp.     In  Mumford  v.    The   Commercial  Inswerance 
Company  (a)  it  was  held  that  the  increased  freight^  which 
the  assured  was  obliged  to  pay  by  reason  of  the  c^apture 
of  the  ship,  was  a  direct  and  unavoidable  consequence  of 
the  capture  and  detention  of  the  goods,  and  therefore 
recoverable  upon  the  principle  laid  down  by  Pothier, 
Traite  du  Contrat  d' Assurance,  chap.  1,  sect  ii.  52,  (see 
CEuvres  de  Pothier,par  Bugnet,  torn.  5,  p.  284),  ''Al- 
though the  loss  which  contribution  causes  to  the  assured 
be  a  loss  which  he  does  not  suffer  in  the  goods  insured, 
yet  as  he  suffers  it  in  relation  to  those  goods,  and  in 
consequence  of  a  peril  of  the  sea,  the  insurer  ought  to 
bear  the  loss  and  indemnify  the  assured.'' 

In  the  language  of  the  policy  there  is  a  distinction 
between  losses  sustained  and  perils  insured  against;  the 
former  include  actual  loss  and  damage  and  moneys 
spent  to  save  the  subject  matter  from  the  perils  insured 
against.  The  policy  does  not  mention  average,  either 
particular  or  general,  nor  particular  charges ;  but  these 
are  constructive  losses,  which  are  recoverable  provided 
they  are  attributable  directly  to  a  peril  insured  against 
by  the  policy ;  Kidston  v.  The  Empire  Marine  Insurance 
Company  {Limited)  (6),  pi.  8,  The  Great  Indian  Penin- 

(ffl)  6  Johns.  U.  S,  262. 

(b)  H.fR,4Sl;  affirmed  on  appeal,  36  Z.  j;  C.P.156;  L,  R.2C.P. 
357. 


XXXIL   VICTORIA.  271 

iula   BailiDay  Company  y.  Saunders  (a),  and  Booth  t.        1869. 
Guir  (6)»  having  decided  that^  in  the  case  of  insurance        dbmt 
upon  goods^  particular  charges  and  expenses  not  in-       smith. 
corred    to   avert  a   peril   insured    against   cannot  be 
reooTered  under  the  suing  and  labouring  clause. 

The  next  question  is,  whether  the  loss  which  was 
sustained  is  covered  by  the  policy.    The  owner  of  the 
goods  was  bound  to  contribute  according  to  the  law  of 
the  place  where  the  loss  happened  or  at  the  port  of  dis- 
chai^e,  and  thus  the  obligation  is  founded  not  on  con- 
tract but  on  the  maritime  law,  by  reason  of  the  com- 
munity of  the  danger  in  which  the  ship  and  cargo  were 
placed;   Simonds  v.   fFkiie  (c).     Whether  the  under- 
writers are  liable  for  the  loss  sustained  depends  on  what 
was  done  and  with  what  authority.    All  the  witnesses 
sgreed  that,  in  the  case  of  a  ship  meeting  with  a  mis- 
forUme,  the  statement  and  adjustment  of  average  losses 
and  salvage    amongst   the    parties    interested    must, 
soodrding  to  the  capitulations  of  the  European  nations 
with  Twkey,  be  subject  to  the  Consulate  of  the  nation 
whose  flag  the  ship  carried,  and  that  all  the  Consulates 
except  the  Englkh  adopt  the  Code  de  Commerce  Mari- 
time de  France.    The  Rusiian  Consular  Court  has  a 
pecoliar  mode  of  procedure,  which  was  followed  in  the 
present  instance ;  and,  the  judgment  not  having  been 
appealed  against,  is  binding  on  all  parties.    Though  it 
adjusts  the  salvage  in  a  mode  different  froiy  that  which 
voold  be  adopted  by  English  average  staters,  the  under- 
writenare  bound  by  it,  for  the  law  of  the  place  where 
the  disaster  happens  governs  the  liability  of  the  under- 

(a)  IB.  f  8.^1;  aflbiDed in  error»  2  3. #  iS.  266. 

(*)  16  a  B.  M  8.  291.  (0  2  A  #  C.805. 
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1869.       writer  as  to  the  amoont  of  contributioiL     In  tf^a^nde  v. 
X),py        Ewer  (o)y  which  was  an  action  on  a  policy  on  bottomiy 
Smx'tb.       ^y  ^^  plaintiffy  who  had  been  compelled  to  contribute 
to  an  average  loss  on  goods  in  a  DaniMh  ship  decreed  bj 
the  Conrt  of  Copenhagen^  Lord  Kenyan  held  that  he  was 
entitled  to  recover,  though  the  EngUeh  law  does  not 
recognize  particular  average  on  bottomry.  In  Newtnam  t. 
Cazalei{b),  before  BuUer  J.,  the  underwriters  were  heU 
liable  to  pay  more  than  by  the  law  of  England  could 
have  been  demanded,  evidence  being  g^ven  of  a  usage 
in  London  to  pay  according  to  the  settlement  of  general 
average  in  the  Commercial  Court  of  Pua^    In  Power  r. 
JVhitmote  (c),  it  was  held  that  the  plaintiff  could  not 
recover  against  the  underwriter  contribution  to  a  general 
average,  which  he  had  been  compelled  by  a  decree  of  a 
foreign  Court  to  pay,  but  which  by  the  law  of  this 
country  could  not  have  been  demanded ;   but  the  judg- 
ment seems  to  have  proceeded  on  the  absence  of  any 
evidence,  such  as  was  g^ven  in  Newman  v.  Cazakt,  Lord 
EUenborough  observing,  p.  151,  "  the  general  laws  and 
practice  supposed  to  authorise  this  demand  of  general 
average  being  only  recited  in  the  terms  of  another  judg- 
ment against  the  assured,  and  not  alleged  or  proved 
as  a  fact  in  this  present  case,  and  which  redtal  in 
the  judgment  we  are  of  opinion  is  not  a  competent 
medium  of  proof  for  that  purpose.''    In  Strong  vl  The 
New  York  Firemen  Insurance  Company  (d),  decided  in 
1814,  a  question  arose  respecting  an  average  adjusted 
at  Lisbon^  in  which  the  apportionment  there  upon  the 

(a)  Park  <m  Imutamce,  029,  7th  ed.  898^  Sth  ed.  by  BiU^ard. 

(b)  P^k  on  Ifuuranee,  6S0,  7th  ed.  900;  Sth  ad.  hj  HiU^onL 
(e)  AM.  ^8,  141.  {d)  11  J<^m$.  U.&SaS. 


X2X1L   VICTORIA.  273 

different  contributory  interests  was  different  from  what        1869. 

it  wonld  have  been  by  the  laws  of  New  York^  and  it  was         dert 

beld  that  the  lAibcn  apportionment  was  binding  upon        smith. 

the  parties  in  New  York.     And  in  Laring  y.  The  Nep- 

time  Ltturance  Company  {a\  decided  in  I8889  Skaw  C.  J., 

deliveriDg  the  opinion  of  the  Court,  after  stating  that 

the  assured  was  bound  by  the  law  and  usage  of  the 

port  of  destination,  the  proper  place  of  adjustment,  and 

refierrmg  to  Simondt  v.  White  {b),  said,  p.  413-4,  ''  But  it 

does  not  necessarily  follow,  that  because  the  assured  is 

bound  to  pay  a  certain  general  average,  as  between  himself 

and  other  contributory  interests,  therefore  he  is  entitled 

to  recover  it  of  the  underwriter  upon  his  policy  of 

insonmce.    The  latter  will  depend  upon  the  nature  and 

terms  of  the  contract,^'  i.  e.  of  insurance.   He  then  cited 

Slrmiff  V.  The  New  York  Firemen  Insurance  Company  (c) 

^d  proceeded  *'  In  general  it  is  to  be  presumed,  that  both 

the  asrared  and  the  underwriter  are  acquainted  with  the 

nature  of  the  business,  in  respect  to  which  they  contract, 

that  they  are  acquainted  with  the  customs  and  usages  of 

that  business,  and  consent  to  conform  to  them,  unless 

there  be  some  stipulation  to  the  contrary.     It  is  well 

known  therefore  to  both  parties,  that  the  assured  may 

have  to   pay,  in  respect   to   losses   insured    against, 

general  averages,  that  these  averages  may  be  adjusted 

abroad,  and  that  .the  assured  will  be  bound  by  such 

adjustment,  although  in  making  it  conformably  to  the 

Isir  and  usage  of  the  places  where  made,  both  the  sum 

to  be  contributed  and  the  contributory  interests  may  be 

estimated  upon  principles,  varying  from   those  which 

prevail  at  the  place  where  the  contract  of  insurance  is 

(a)  20  Pick.  Mom,  411.  (h)  2  B.  ^  C.  805. 

\c)  WJohiu.  U.S.&2B. 

yOL.   Z.  T  B>    &   S. 
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1869.       made.    It  seems  to  follow  as  a  necessary  consequence, 
Dbkt        that  when  the  assured  has  incurred  a  general  average 
Smith.       loss  within  the  perils  insured  against,  when  such  loss  has 
been  adjusted  at  the  proper  place,  and  in  a  mode  con- 
formable  to  the  law  and  usage  of  sach  plaoe^  and  when 
the  assured  has  thus  become  bound  to  pay  and  has  paid 
such  loss^  he  is  entitled  to  recover  it  of  the  underwriter, 
although  the  contributory  interests  have  been  estimated 
upon  a  principle  different  from  that  of  the  place  where 
the  policy  was  underwritten."     Power  v.  H'^Aiimore  (a) 
is  not  referred  ta     [Lush  J.     The  law  there  laid  down 
as  to  a  case  of  general  average  is  consistent  with  Power 
V.  fVhitmafe.]    One  of  the  advocates  refers  to  Arts.  350, 
869,  881  and  885  of  the  Code  de  Commerce,   lirre  ii. 
Du  Commerce  Maritime,  Des  Assurances^  as  governing 
the  decree  of  the  Russian  Consular  Court.     {^Coeklmm 
C.  J.     There  is  no  authority  in  the  French  code  for 
that  sort  of  solidarity  between  all  the  owners  of  the 
goods  on  board  a  ship  in  case  of  wreck   which  is 
assumed  by  the  judgment]     If  the  Russian  Consular 
Court  has  taken  a  wrong  view  of  the  French  law>  this 
Court  is  not  a  Court  of  appeal  to  correct  it.     In  Ste- 
vens and  Benecke  on  Average^  ed.  1888,  with  Notes  by 
PhiSips,  271,  the  question  *'  Whether  underwriters  are 
liable  for  claims  of  general  average,  as  adjusted  in  a 
foreign  country,  and  according  to  the  laws  c^  that  coun- 
try ;  or  whether  they  are  liable  only  for  losses  of  that 
nature  as  adjusted  according  to  the  laws  and  usages  of 
their  own  country,''  is  considered  and  the  cases  reviewed  ; 
and  in  note  (a),  by  the  editor,  p.  279,  it  is  said,  ''The 
contract  of  insurance  like  every  other  is  expounded 
according  to  the  laws  of  the  place  where  it  is  made. 

(a)  ^M.f8.  141. 
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tlie  jnriadiction  of  the  laws  and  tribunals  of  foreign         Dsm 
ooantries,  and  are  adjudicated  upon  or  settled  according        Sxitb. 
to  the  laws  of  such  countries,  the  parties  ought  to  be 
bound.    This  is  the  general  doctrine  in  such  case,  and 
it  is  particularly  laid  down  by  Lord  EUenborough  in  the 
case  of  Power  v.  Whitmore  (a),  cited  above  in  the  text, 
in  respect  to  an  average  contribution.     Most  of  the 
cases,  though  not  all,  in  which  the  claim  arising  on  a 
fcweign  adjustment  has  been  rejected,  are  cases  in  which 
either  the  loss  contributed  for  in  the  foreign  adjustment 
was  not  insured  against  in  the  policy,  according  to  the 
ooostruction  put  upon  it  in  the  place  where  it  was  made  \ 
or  it  did  not  appear  that  the  foreign  adjustment  was 
made  according  to  the  laws  of  the  foreign  port ;  or  it 
did  appear  that,  in  respect  to  the  claim  in  question,  and 
the  subject  insured  in  the  policy  on  which  the  claim  was 
made,  the  assured  had  not  been  compelled  to  settle,  and 
bad  not  actually  contributed  abroad,  on  the  basis  of  the 
foreign  adjustment/' 

Sir  George  Honyman  {Mellish  and  Lodge  with  him), 

for  the  defendant. — ^The  gold  was   landed  in  safety 

ud  deposited  in  the  custody  of  the  Russian  consul 

before  any  expenses  were  incurred  in  saving  the  rest 

of  the  cai^,  and  therefore  was  not  liable  to  a  general 

average  contribution,  and  Lamb,  who  was  agent  of  the 

ikipowner,  got  the  gold  by  means  of  the  false  statement 

that  he  had  landed  the  gold,  whereas  it  had  been  landed 

bf  the  captain.     \Coeldmm  C.  J.   Lamb  was  agent  for 

the  ship,  and  therefore  he  and  the  captain  represented 

same  interests.     The  Jlusrian  consul  might  have 

{a)  4  M.i^  8.  141. 
T   2 
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1869.  treated  the  gold  as  liable  to  general  average  contribution ; 
5kiit  ^^^  if  i^  ^^^^  remained  in  his  custody  the  whole  matter 
Smith  ™"®^  ^^^^  ^®°  referred  to  the  Russian  Consular  Court.] 
Then  the  question  is,  whether  the  law  of  the  country, 
by  which  the  gold  has  contributed^  can  be  enforced 
against  the  underwriters  to  a  policy  effected  in  England 
on  an  EngUsh  ship.  According  to  English  law  as  well 
as  the  general  maritime  law  the  plaintiffs  would  not  be 
liable  to  the  greater  part  of  these  charges ;  Simonds  v. 
JVhiie(a),  per  Lord  Tenterden,  Job  v.  Langton{b),  Moran 
T.  Jones  (c),  2  Amould  on  Insurance,  799,  8rd  ed.  [Cocfr- 
burn  C.  J.  In  a  case  of  the  saving  of  portion  of  the  goods 
on  board,  and  the  ship  afterwards  going  to  pieces,  reason 
dictates  that,  as  in  general  average  losses,  the  owner  of 
goods  lost  by  reason  of  their  landing  being  postponed 
should  have  contribution  from  the  owner  of  goods  which 
on  account  of  their  greater  value  were  first  saved.]  If  no 
attempt  had  been  made  to  save  the  ship  and  the  rest 
of  the  cargo,  the  owners  of  the  gold  would  have  been 
in  exactly  the  same  position.  The  opinion  stated  by 
tome  of  the  advocates  that  in  cases  of  wreck  a  natural 
partnership  is  formed  between  the  goods,  and  all  have 
to  contribute  one  with  the  other,  which  is  adopted  in 
the  judgment,  is  contrary  to  the  principle  laid  down  in 
Emerigon  on  Insurances,  ch.  xii.,  sects.  41,  42,  p.  478, 
by  Meredith.  "  '  Damages  happening  to  the  merchandise 
through  shipwreck  are  particular  averages  for  account  of 
the  owners,'  art.  5,  tit.  Des  Avaries.  The  owner  of  the 
shipwrecked  vessel,  and  the  owners  of  the  goods  lost  in 
the  shipwreck,  cannot  claim  contribution  from  those  who 
have  had  the  good  fortune  to  save  their  effects ;  because 

(a)  2  3.4-0.  805. 811.  (b)  6  E.  f  B,  779. 

(c)  7  E.  i'  B.  623. 
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the  loss  that  both  have  suffered  has  not  procured  the        18'J9. 
common  safety :  Amissse  navis  damnum,  collationis  con-         Dm 
sortio  non  sarcitur  per  eos^  qui  merces  suas  naufragio        ^  ^ 
liberaverunt;  nam  hujus  sequitatem  tunc  admitti  placuit^ 
cum  jactiis  remedio^  caeteris  in  communi  periculo,  salvi 
navi,  consultum  est.     It  is  the  same  with  this  case  as 
with  a  fire;  he  who  saves  his  own,  saves  it  for  himself: 
Cum  depressa  navis,  aut  dejecta  esset,  quod  quisque  ex 
ea  suum  servasset,  sibi  servare  respondit,  tanquam  ex 
inccndio.     *  After  the  shipwreck,'  says  Cleirac^  '  there  is 
no  contribution  to  be  made  between  the  merchandize 
recovered  and  fished  out  of  the  water,  and  that  lost ;  but 
sauve  qui  pent'     'Chi  salva,'  says  Casaregis,  'salva; 
chi  perde^  perde/    The  doctors  treat  the  question,  whe 
ther  in  such  case  I  ought  to  save  the  thing  deposited 
with  me  rather  than  my  own.     It  seems  that  it  is  not 
blameable  to  think  first  of  oneself:  Prima  charitas  sibi. 
There  is  nothing  to  prevent  an  agreement  in  the  begin- 
ning, that  in  case  of  shipwreck  all  that  is  saved  shall 
be  common  to  the  vessel  and  cargo/'     [Lush  J.  If  this 
were  an  action  for  contribution  the  authorities  in  tlie 
English  law  would  be  in  favour  of  the  defendant.]     The 
liability  of  the  underwriters  should  be  determined  by 
English  law.  In  2  Phillips  on  Insurance,  §  1 414,  p.  1 63, 
3rd  ed.,  referring  to  the  different  modes  of  adjusting 
average  contribution,  it  is  said,  ''Underwriters  are  liable 
to  reimburse  to  the  assured  the  contributions  made  by 
him  in  general  average  losses,  in  conformity  to  the  laws 
of  the  place  to  which  the  jurisdiction  of  the  adjustment 
belongs,  and  where  it  is  made,  and  could  have  been 
enforced,  so  far  and  in  proportion  as  the  contributory 
value  is  insured  by  the  policy,  and  the  peril  whereby 
the  average  is  occasioned  is  insured  against.     It  has 
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1869.       been  made  a  question^  whether  the  insurers  are  bound 
DsHT        by  an  adjustment  of  a  general  average  made  in  a  foreign 
Shi'tb.       P^^^     ^^0  reasons  have  been  given  why  they  should 
be  bound  by  such  an  adjustment ;  Firstly,  the  master 
is  obliged  to  adjust  the  average  at  a  foreign  port  of 
delivery,  and  since  the  insurers  have  the  advantage  of 
its  being  adjusted  more  favourably  to  themselves  than 
it  would  have  been  in  the  place  where  the  policy  is 
made,  they  ought  to  be  subject  to  the  risk  of  its  being 
adjusted  more  unfavourably;  secondly,  where  the  adjust- 
ment is  made  under  an  order  of  Court,  the  decree  of  a 
Court,  on  a  subject  of  which  it  properly  has  jurisdiction, 
ought  to  be  conclusive  upon  the  parties.''  After  referring 
to  decided  cases,  he  continues,  p.  167»  ''There  is  a 
diversity  in  the  effect  of  a  foreign  adjustment  in  respect 
to  the  parties  interested  in  the  respective  subjects;  first, 
in  merely  varying  the  proportions  of  the  contribution    . 
by  different  interests,  for  losses  or  expenses  that  are 
equally  the  subject  of  general  average,  both  in  the  place 
of  destination  and  in  that  of  making  the  policy ;  or, 
second,  by  bringing  into  general  average  what  by  the 
laws  of  the  place  where  the  policy  is  made  is  particular 
average,  and  vice  versS;  or,  third,  by  bringing  into 
general  average  losses  or  expenses  which  are  neither 
general  nor  particular  average  in  the  place  where  the 
policy  or  bills  of  lading  or  charterparty  were  made." 
And  p.  168,  ''In  respect  to  the  third  case,  namelji 
where  a  loss  is  included  in  a  general  average  in  one 
country  which  is  not  insured  against  in  the  policies  of 
another,  the  underwriters  in  the  latter  certainly  ought 
not  to  be  liable  to  indemnify  the  assured  against  the 
proportion  of  a  foreign  adjustment  of  such  a  loss.    The 
construction  of  the  policy,  as  of  any  other  instrument, 
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is  undoabtedly  regulated  by  the  laws  of  the  place  where        1869. 
it  is  made.     If  a  kind  of  loss  included  in  a  general      •  jy„^ 
average  is  expressly  excluded  from  the  risks  assumed        ^^ij^ 
by  the  underwriters  they  certainly  are  not  liable  for 
it ;  and  if  it  is  excluded  by  the  legal  construction  put 
upon  the  instrument^  it  does  not  appear  why  the  same 
consequence    should   not   follow.      Accordingly,   in   a 
Lammna  case,  where,  under  a  policy  upon  a  vessel 
from  New  Orleans  to  Hamburg^  the  assured  claimed  a 
loss  by  carrying  a  press  of  sail  to  keep  off  a  lee-shore, 
alleging  that  it  was  a  subject  of  general  average  by  the 
ussge  at  Uawbvzg^  the  port  of  destination,  the  claim 
was  rejected^  on  the  ground  that,  by  the  law  of  Louisiana, 
acoonling  to  which  the  contract  must  be  construed,  such 
a  loss  was  not  recoverable,  either  as  general  or  particular 
average;^'    Shiff  v.    Louisiana    State   Insurance    Com- 
pany {a).  In  2  Parsons  on  Insurance  and  General  Average^ 
pp.  360-366,  after  stating  the  reasons  why  a  foreign 
adjustment  is  binding  on  shipowners  and  shippers,  it  is 
said:  "But  if  these  reasons  are  sufficient  to  make  a 
foreign  adjustment  final  between  owners  and  shippers, 
other  principles  may  well  come  in,  when  another  party 
comes  in,  and  that  is  the  insurers  of  ship  or  cargo.    The 
contract  of  insurance  is  made  between  parties,  one  of 
vhom,  the  promising  party,  has  a  permanent  location. 
In  that  place  he  enters  into  the  contract,  there  he 
icceiVes  his  premium^  and  there  he  will  make  whatever 
payment  the  contract  requires  him  to  make.    No  rule 
of  the  law  of  place  is  more  generally  recognized,  or 
more  firmly  established,  than  that  the  contract  must 

(a)  6  Martin  LmUe,  N.  S.  62fl. 
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1809.       be  goTemed  by  the  law  of  the  place  where  it  is  made 
Dnrr        ^^^  is  to  be  performed.    We  may  suppose  a  ship  and 
SsiTK.       cargo  owned  in  one  countryy  bound  to  a  second  country, 
and  insured  in  a  third*    Now  if  a  peril  insured  against 
oompeb  the  ship  to  incur  heavy  and  various  expenses, 
these  must  be  distributed  upon  the  ship,  or  the  cai^ 
or  the  insurer  of  the  ship  or  of  the  cargo.     The  three 
countries  of  home,  insurance,  and  destination  may  have 
three  systems  of^  law  by  which  this  distribution  is 
regulated.    Let  us  further  suppose  an  adjustment  of 
this  made  at  a  foreign  port,  and  this  may  be  the  port 
of  final  destination.     It  may  be  certain  that  the  owners 
of  all  these  interests  are  bound,  in  reference  to  eacii 
other,  by  this  adjustment.  But  when  one  of  them  comes 
to  his  insurer,  may  he  not  say,  I  must  be  governed  by 
the  law  of  my  place,  as  to  the  obligations  imposed 
upon  me  by  my  contract  made  here?    And  if,  in  tiie 
case  supposed,  the  insurer  profits  by  the  difierence  of 
the  laws,  and  therefore  does  not  assert  this  home  prin* 
ciple,  as  it  may  be  called,  may  not  the  insured  who 
suffers  from  this  difference  assert  it  in  his  own  behalf?'' 
And,  p.  868,  "  At  the  same  time,  we  by  no  means  assert 
that  insurers  are  bound  by  a  foreign  adjustment,  in  all 
respects.    Where  there  is  a  foreign  adjustment  of  the 
contributions  by  the  several  interests  for  a  loss  which  is 
the  subject  of  general  contribution  in  both  countries, 
the  several  interests  must  be  bound  by  the  distribution 
of  these  contributions,  determined  by  the  law  of  the 
place  where  the  adjustment  is  made.    But  if  the  general 
average  law,  at  the  place  of  adjustment,  includes  within 
that  average,  and  therefore  gives  a  right  of  contribution 
for,  a  loss  which  in  the  home  port  would  be  particular 
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average,  or  a  partial  loss,  we  should  say  that  the  owner        1869. 
receiviDg  this  contribution  cannot  claim  of  the  insurers        pm, 
the  wbole  of  his  partial  loss,  without  deducting  what  he        sJitu. 
has  received  by  way  of  contribution ;  for  this  makes  his 
loss  so  mnch  less.     But  for  the  residue  the  insurers 
would  be  bound  to  him.     And  if  the  insured  was  held 
in  a  forei^  port  to  pay  contribution  for  a  loss,  against 
which,  by  the  home  construction  of  the  policy,  he  is  not 
insured,  the  insurers  would  not  be  bound  by  this  foreign 
adjustment  to  repay  to  him  this  contribution.     We  do 
not  consider  what  we  have  said  as  stating  any  exceptions 
to  the  general  rule;  nor  are  we  sure  that  a  rule,  resting 
so  (ar  as  authority  is  concerned,  on  one  case,  but  applied 
ss  we  know  in  another,  should  be  regarded  as  an  ex- 
ception.   This  rule  is,  that  where,  in  a  foreign  adjust- 
ment of  an  average  loss,  certain  contributory  claims  are 
denied  to  the  party  suffering  the  loss,  which  claims  would 
be  allowed  to  him  at  home,  the  insurers  at  home  cannot 
say,  that  the  foreign  adjustment  of  the  loss  is  so  far  con- 
clusive against  the  insured,  and  in  their  favour,  that  he 
is  not  entitled  to  indemnity  from  them  for  any  items  of 
loss  denied  him  by  that  adjustment.''  The  proposition  in 
1  PhSHpt  an  Insurance,  §  1415,  p.  169,  3rd  ed.,  is  the 
convene  of  that  for  which  the  defendant  contends  :  ''If, 
in  the  statement  of  a  general  average  at  the  foreign 
port  of  destination  in  the  case  of  an  American  ship,  a 
charge  by  the  shipowner  is  excluded,  which  would  have 
Wn  included  at  the  home  port,  the  insurers  of  the  ship 
at  the  home  port  are  liable  for  the  ship's  proportion  of 
the  exdaded  item,"  that  is,  the  underwriter  undertakes 
to  pay  according  to  the  law  of  the  country  where  the 
policy  was  made.     [Caekburn  C.  J.    The  judgment  of  a 
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1869.        Court  of  competent  jurisdiction  has  decided   that  the 
~l)^i        goW  should  contribute :  we  cannot  sit  on  appeal  from 
SjTi'th.       ^^]     The  mere  fact  that  a  foreign  Court  has  pronoanced 
this  to  be  general  average  is  not  sufficient ;  unless  it  is 
shewn  that  the  judgment  of  that  Court  is  in  accordance 
with  the  law  and  usage  of  the  country,  the  underwriter, 
who  is  no  party  to  the  suit  in  which  the  judgment  was 
pronounced,  is  not  bound  by  it ;  Power  v.  Whitmore  (a), 
recognised  in  Simands  v.    fV/tUe  {b).      IMellor   J.     In 
Power  V.  Whitmore  there  was  no  evidence  beyond   the 
judgment,  and  the  Court  would  not  take  for  granted  that 
it  was  in  accordance  with  the  law  of  the  country  and 
therefore  could  not  hold  it  obligatory.     Hayei  J.   What 
is  the  law  in  a  foreign  country  is  in  the  nature  of  a  qnes- 
tion  of  fact.]  In  order  to  render  the  underwriter  liable  it 
must  be  shewn  that  the  owner  of  the  gold  was  ri'jhtfully 
compelled  to  pay  the  contribution  ;  Stevens  and  Benecke 
on  Average^  with  Notes  by  Phillips,  pp.  272-3.     "  On 
the  other  hand  it  cannot  be  denied,  that  in  many  places 
statements  of  general  average  are  made,  not  only  by 
individuals  but  even   by  persons  authorized  for  that 
purpose,  and  by  tribunals  of  commerce,  which  are  in 
direct  opposition  not  only  to  the  general  principles,  but 
even  to  the  very  laws  of  the  country  where  they  are 
made^;    and  the   parties  too  easily  acquiesce  in  such 
adjustments  when  the  loss  arising  from  them  faUs  not 
upon  themselves  but  upon   their  underwriters.     The 
proper  way,  therefore^  to  do  justice  to  all  parties,  seems 
to  be,  to  admit  such  foreign  statements  of  general  average 
only  to  which  the  assured  was  obliged  to  submit,  and 
which  are  made  according  to  the  well  known  laws  and 

{o)  4  M.  <f-  S.  141.  {h)  2  B.  4-  C,  80.").  810. 
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established  usages  of  the  place  of  discharge ;  and  if  any  1869. 
mistake  has  occnrred  to  the  injury  of  the  assured,  which  "^^ 
he  might  and  ought  to  have  opposed,  to  correct  the 
statement  according  to  the  law  of  the  place  of  dis- 
charge/' And  this  is  in  accordance  with  Power  v. 
Whilmore  (a\  In  2  Amould  on  Insurance^  p.  821*  8rd 
ed.,  it  is  said,  ''With  regard  to  the  second  question, 
namely,  whether  the  underwriter,  in  this  country,  is 
bound  by  a  foreign  adjustment,  there  is  not  the  same 
unanimity ;  but  still,  upon  general  reasonings  and  from 
the  tenor  of  the  few  judicial  decisions  upon  it  in  this 
couitry,  the  true  rule  appears  to  be  this :— 1.  That  the 
underwriter  is  in  all  cases  bound  by  a  foreign  adjust- 
ment of  g^ieral  average,  when  it  is  rightly  settled 
according  to  the  laws  and  usages  of  the  foreign  port : 
—2.  Bat  that,  unless  it  is  clearly  proved  to  have  been 
settled  in  strict  conformity  with  such  laws  and  usages, 
he  is  not  bound  thereby  in  any  case  in  which  he  would 
not  be  bound  in  this  country/'  Therefore  the  onus  is 
on  the  plaintiffs  to  shew  that  this  adjustment  was  made 
according  to  the  law  administered  in  the  Russian  C!on- 
sular  Court.  One  of  the  advocates  stated  that  general 
averages  were  adjusted  according  to  the  law  of  the 
country  whose  flag  the  ship  carried,  excepting  as  regards 
the  fees  of  the  adjusters,  solicitors,  &c.,  which  were 
governed  by  local  usage. 

In  Trimbey  v.  Venter  (6),  which  was  an  action  by  the 
holder  of  a  promissory  note  made  in  France  and  indorsed 
there  in  blank,  the  opinions  of  foreign  advocates  upon 
the  point  of  French  law  involved  in  the  case  appearing 
to  be  contradictory,  the  Court  referred  to  the  Code 

(a)  4  3f.  #  5.  141.  (b)  1  Binff.  K  C.  151.  158. 


284  EASTER  TERM. 

18G9.       de  Commerce  in  order  to  form  their  own   judgment. 
Dekt        l^^ath'n  fVUliams.'-ln  that  case  there  was  no  judgment 
Sjh'th.       of  a  foreign  Court.]     [CocUurn  C.  J.     The  French  and 
Russian  codes,  (livre  ii,  tit.  12,  art  411,  of  the  French 
compared  with  art.  812  of  the  Russian^  in   the  Concor- 
dance entre  les  Cades  de  Commerce  Etrangers  et  le  Code  de 
Commerce  FranqaiSj  par  Saint-Joseph,  Paris,  1 85 1,  pp.90-1 , 
which  is  a  very  good  collection  of  the  codes  of  commerce 
of  different  countries,)  do  not  differ  as  to  the  order  in 
which  different  portions  of  the  cargo  should  be  saved ; 
vis.,  that  in  case  of  jettison  it  is  the  duty  of  the  csptain 
to  see  that  the  goods  of  the  greatest  bulk  and  least  value 
are  thrown  overboard  first.    But  there  is  no  power  in 
the  captain  to  prevent  one  owner  from  saving  his  goods 
at  the  expense  of  another  owner.     I  am  informed  by 
Russian  authority  that  the  Russian  code  is    amended 
and  a  fresh  code  published   from  time  to  time.     In 
neither  code  however  is  provision  made  for  the  case  in 
which  the  whole  cargo  cannot  be  saved,  and  one  part  is 
sacrificed  for  the  benefit  of  the  rest     The  persons  who 
drew  up  this  judgment,  treating  the  case  as  one  of  sal- 
vage and  not  of  general  average,  appear  to  have  adopted 
the  provision  made  for  the  case  of  jettison.]     Further, 
the  persons  who  drew  up  the  judgment  were  appointed 
to  settle  general  average:   they  had   no  authority  to 
charge  salvage;   and  therefore  their  judgment  is  vot 
binding  upon  the  underwriters.    Also  the  assured  might 
have  appealed  from  the  judgment  to  the  Court  at  St. 
Petersburghy   and  if   erroneous,   it-  would    have    been 
reversed.    [Lush  J.    If  the  appeal  was  unsuccessfuli 
would  the  underwriters  have  been  willing  to  pay?]  Tbey 
would  have  been  liable  under  the  -suing  and  labouring 
clause. 
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A.  change  iu  the  flag  of  the  ship,  made  without  the        1869. 
knowledge  and  assent  of  the   underwriters  after  the  — 


DSKT 

insurance,  does  not  alter  their  liability.     There  is  an        ^  ▼• 

•^  SlIlTD. 

implied  warranty  that  the  underwriters  shall  not  be 
called  upon  to  pay  more  than  they  were  liable  to  at 
the  time  the  insurance  was  effected.  In  1  Arwmld 
09  Insurance^  331,  3rd  ed.,  it  is  said,  "  It  is  an  im- 
plied condition  of  the  policy,  that  the  ship  named 
therein  should  not,  after  the  commencement  of  the 
risk,  be  changed  without  necessity  or  the  consent  of 
the  underwriters ;  for  any  unnecessary  or  unsanctioned 
change  of  the  ship  produces  an  alteration  of  the  risk 
Qnderwritten,  and,  therefore,  exempts  them  from  liabi- 
lity/' and  in  note  1  he  refers  to  Emerigon^  c.  xii.  s.  16, 
ToL  1,  pp.  419-426,  and  Pothier,  TraiiS  (TAssurance, 
noL  68,  69,  70,  71.  The  perils  of  the  seas  were  aggra- 
vated by  the  change  in  the  nationality  of  the  ship 
sohjecting  the  owner  of  the  goods  to  these  charges.  The 
remedy  of  the  plaintiflb  may  be  against  the  shipowner 
on  the  contract  in  the  bill  of  lading  for  not  delivering 
the  gold,  the  non-delivery  being  caused  by  his  voluntary 
act  in  parting  with  the  ownership  of  the  vessel. 

Lastly.  The  liability  of  the  gold,  which  remains  in 

specie,  to  pay  for  the  salvage  of  other  goods  is  not  a 

necessary  nor  a  proximate  effect  of  the  perils  of  the  seas, 

and  therefore  not  a  loss  to  which  the  underwriters  are 

liable;  De  Vaux  v.  Sohador  {a\     [Cockbum  C.  J.   As 

the  owners  of  the  gold  could  not  get  it  witkout  paying 

the  contribution,  it  is  practically  a  loss  by  perils  of  the 

tea,  as  much  as  if  the  ship  had  been  wrecked  on  the 

thorei  of  an  inhospitable  country,  according  to  the  law 

(a)  \A.iE.  420.  431-2. 
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1869.       of  which  the  wreck  became  the  property  of  the  State. 
Dgj,,        Luih  J.     By  reason  of  the  wreck  the  persons  in  whose 
Smith.       custody  the  gold  was  deposited  had  the  opportunity  of 
making  these  charges^  and,  if  they  had  never  given  it 
np,  there  would  have  been  a  total  loss.    The  gold  was 
withheld  from  the  owners  by  a  vis  major;   it  does  not 
signify,  on  what  pretence  it  was  withheld.] 
• 
fVatkin  ffilliams,  in  reply. — The  argument  that  there 
is  a  remedy  against  the  shipowner  is  idem  per  idem ; 
for  if  the  risk  is  increased  the  loss  is  within  the  policy. 
Suppose  the  plaintiffs  appealed  against  the  judgment  and 
it  was  affirmed,  it  would  still  be  contended  that  they  were 
bound  to  shew  that  the  judgment  of  the  Court  of  appeal 
was  well  founded  in  law ;  or,  if  the  judgment  was  reversed, 
the  assured  could  not  have  thrown  the  expenses  of  the 
appeal  on  the  underwriters.     ICochburn  C.  J.    If  the 
judgment  had  been  reversed  the  gold  would  have  been 
freed.]     Moreover  the  plaintiffs  left  the  matter  in  the 
hands  of  the  underwriters,  and  Lodge^  who  represented 
the   underwriters,  did  not  suggest  that   there  should 
be  an  appeal,  and   therefore  adopted   the  judgment 
The  object  of  the  clause   frequently  introduced  into 
policies  to  the   effect   that  general   average  shall  be 
paid  according  to  foreign  statement,  if  so  adjusted,  is 
to  meet  the  case  of  a  statement  made  by  average  staten 
not  authenticated  by  the  adjudication  of  a  foreign  Court 
The  case  of  Pcfvoer  v.  JVhUmore  (a)  is  questionable,  but 
it  is  not  necessary  to  impugn  its  authority  in  the  present 
case,  for  here  is  abundant  evidence  that  the  decree  of 
the  Ruuian  Consular  Court  was  in  accordance  with  the 
law  and  usage  at  Constantinople. 

(a)  4M.^8. 141. 
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CocKBU&N  C.  J.     I  am  of  opinion  that  our  judgment        1869. 
should  be  given  for  the  plaintiffs.    The  case  has  been         5mt 
extremely  well  argued  on  both  sides,  and  the  subject       smitb. 
baa  been,  exhausted,  so  that  no  advantage  would  arise 
from  oar  taking  time  to  consider.     The  principles  on 
which  we  ought  to  decide  are  clear. 

The   plaintiff  effected  a  policy  of  insurance  on  a 

quantity  of  gold,  to  be  conveyed  from  London  to  Can- 

sUmHnopk  by  the  Dutehman^  and  iu  consequence  of  that 

ship  having  been  wrecked,  and  the  gold  having  thus  got 

into  the  hands  of  the  Russian  authorities,  they  have  been 

compelled  to  pay  a  large  per  centage  in  order  to  get  the 

gold* 

The  first  ground  taken  by  the  defendant  was  that 
the  insurance  upon   the  gold  was  effected  when  the 
J^uiehman  was   an   English   ship,   and   that  after  the 
unsurance  was  effected  her  nationality  was  changed; 
that  she  was  sold  to  Russian  owners  and   became  a 
Russian  ship ;  the  consequence  of  which  was,  that  when 
she  was  wrecked  within  the  Turkish  waters,  she  and  her 
cargo  came  under  the  jurisdiction  of  the  Russian  con- 
sulate at  ConstantmopU^  by  virtue  of  subsisting  treaties 
between  Russia  and  Turkey. 

The  policy  is  an  insurance  generally  upon  the  gold 
to  be  conveyed  to  Constantinople  by  this  particular  ship ; 
but  there  is  no  assertion  that  the  ship  is  an  English 
ilkipi  or  any  stipulation  that  it  shall  continue  to  be  such. 
Then  are  we  called  upon  to  imply  such  a  stipulation  ? 
The  change  of  the  nationality  of  the  vessel  was  not  the 
set  of  the  plaintiffs,  or  a  matter  within  their  control. 
It  m^ht  take  place  without  any  intervention  of  either 
the  assured  or  the  insurer.  It  must  be  taken  to  be 
one  of  the  things  which  are  possible  and  incidental  in 
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1869.        the  ease  of  such  a  policy;  and  therefore  a  cxindition 
DsxT        against  its  occurrence  is  not  to  be  implied. 
SxiTH.  -^  ^  ^^®  second  ground,  I  agree  with   the  learned 

counsel  for  the  defendant,  that  we  mnst  constrae  this 
policy  according  to  the  law  of  England;  but  according 
to  that  law,  the  insurer  is  liable  to  pay  for  a  loss  ocxsa- 
sioned  by  any  of  the  perils  insured  against ;  and  then 
we  come  to  the  real  question  in  the  case,  namely, 
whether  the  loss  on  the  gold  by  reason  of  the  per 
centage  which  the  owners  of  it  had  to  pay,  in  order 
to  get  it,  is  a  loss  by  any  of  the  perils  insared 
against. 

The  facts  lie  in  a  very  narrow  compass.     The  ship 
having  become  a  Ru99ian  ship  was  wrecked  in  T'urUsA 
waters.     The  gold,  the  subject  matter  of  this  insurance, 
was  saved  by  being  immediately  sent  on  shore  in  one  of 
the  ship's  boats,  which  was  conveying  two  female  passen- 
gers, the  captain  thinking  it  best  to  save  this  portion  of 
the  cargo,  which  was  by  far  the  most  valuable  part,  and 
on  accoimt  of  its  small  bulk  the  most  easily  saved.    He 
deposited  it,  or  caused  it  to  be  placed  in  the  hands  of  the 
Bussian  consul.     It  is  unnecessary  to  follow  the  course 
of  the  proceedings  in  detail;  but  afterwards  a  daim  was 
made  on  the  gold  for  contribution  in  respect  of  the 
expenses  incurred  in  endeavours  to  save  the  ship  and 
the  rest  of  the  cargo ;  and  the  matter  having  been  in- 
vestigated by  persons  appointed  by  the  Russian  consul 
at  Constantinople,  judgment  was  given  as  to  the  amount 
which  should  be  contributed  by  the  owners  of  the  gold 
to  satisfy  this  claim.     That  judgment  was  ratified,  as 
it  was  necessary  that  it  should  be,  by  the   Russian 
embassy   at    Constantinople,  and,   not   being    appealed 
against,  it  became  binding  upon  all  parties  concerned. 
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And  the  owners  of  the  gold^  having   in  the  mean-       1869. 
while  given  security  to  pay  contribution  in  respect  of        ^m 
the  expenses,  had  no  alternative  but  to  submit  to  the       sh^th. 
payment  of  this  per  centage. 

It  was  contended  for  the  defendant,  that  the  pro- 
ceedings of  the  tribunal  by  whom  this  judgment  was 
given  were  wrongful  in  several  respects. 

first,  it  was  said  that,  having  to  apply  the  Ruman 
commercial  code,  they  applied  the  French.    The  answer 
to  this  is  that  in  maritime  matters  the  jurisdiction  of  the 
Musnan  consulate  has  to  be  exercised  for  the  most  part 
between  laymen,  and  they  have  not  at  Comtaniinople 
the  presence  and  assistance  of  Russian  advocates,  whereas 
there  vs^  French  advocates  resident  there,  and  iheRuman 
and  French  law  being  with  reference  to  these  matters 
almost  the  same,  they  in  practice  apply  the  French  law. 
Whether  that  is  right  or  wrong  is  a  matter  with  which 
we  have  nothing  to  do.     We  must  take  it  that  if  in  the 
present  instance  they  applied  the  French  law  as  a  sub- 
stitute for  the  Russian,  they  did  so  with  the  authority 
of  the  Emperor  of  Russia  or  his  representative. 

Secondly,  it  was  said  that  they  applied  the  law  errone« 
onsly.  But  we  are  not  a  Court  of  appeal  from  a  judg- 
ment pronounced  by  a  Court  which  must  be  taken  to 
be  one  of  competent  jurisdiction  in  the  administration 
of  Russian  law ;  and  whatever  was  substituted  for  that 
law  became  for  the  occasion  Russian  law  in  respect  of 
maritime  matters.  The  appeal,  if  there  was  any  ground 
for  it,  was  to  the  Court  at  St  Petersburg.  The  only 
question  we  have  to  consider  is,  whether  the  assured,  in 
orda  to  get  the  gold,  the  subject  matter  of  the  insur- 
ance, oonld  act  otherwise  than  they  did.  1  agree  that, 
when  we  are  considering  whether  there  has  been  a  loss 

VOL.  X.  u  B.  &   8, 
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iSGO.        on  the  subject  matter  of  the  insurance,  so  as  to  call  upon 


Dear        the  underwriters  to  make  it  good,  if  anything  had  been 
Smrn.       ^^^  Undone,  which  the  assured,  if  uninsured,  would,  as 
reasonable  men  have  felt  themselves  called  upon  to  do 
to  prevent  a  loss,  it  might  well  be  said  that  the  subject 
matter  of  the  insurance  had  not  been  lost  by  the  perils 
insured  against,  but  by  the  default  of  the  assured.  But  as 
I  do  not  see  any  reason  for  supposing  that  the  tribunal 
at  Constantinople  administered  any  other  law  than  that 
which  they  were  entitled  to  administer,  or  that  they 
erroneously  applied  the  law  to  the  facts,  I  cannot  come 
to  the  conclusion,  that  the  assured  ought  to  have  run 
the  risk  of  a  considerable   addition  to  the  expenses 
already  incurred,   by  appealing  to  the  Court  at    Si. 
Petersburg, 

Then  comes  the  question,  as  it  was  not  possible  for 
the  plaintiffs  to  get  the  gold  except  by  submitting  to 
the  judgment,  unless  they  succeeded  in  reversing  it,  is 
that  a  loss  by  one  of  the  perils  insured  against?     By 
reason  of  the  wreck  the  gold  was  unshipped  and  trans- 
ferred, not  to  the  consignees  at  Constantinople  the  port 
of  its  destination,  but  into  the  hands  of  the  Russian 
authorities,  who  refused  to  part  with  it  except  on  the 
payment  of  certain  expenses.    The  necessity  for  that 
payment  arises  from  the  fact  of  the  gold  having  by 
reason  of  the  wreck  got  into  hands  from  which  it  could 
not  be  recovered,  except  by  conforming  to  the  judgment 
of  the  tribunal  that  a  certain  sum  should  be  paid  to 
them.     It  appears  to  me  that  this  loss  was  a  necessary 
and  not  remote  consequence  of  the  wreck,  which  was 
occasioned  by  the  perils  of  the  seas;  and  therefore  the 
underwriter  is  bound  to  indemnify  the  owner  for  it 

Mkllor  J.   As  to  the  first  point,  that  by  a  change 


Smith. 
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of  the  ownership  and  nationality  of  the  ship  there  was        ig^g^ 
aa  increase  of  risk  which  rendered  the  policy  invalid,         ^^ 
Sir  George   Honyman    argued  that  either  there  were        ^J;^ 
expressions  in  it  which  amounted  to  an  express  stipu- 
lation, or  that  there  was  an  implied  condition  that  no 
diange  of  ownership  should  occur  so  as  to  affect  the 
nature  or  amount  of  the  risk.    But  as  a  general  rule, 
we  ought  not  to  imply  a  condition  when  the  person 
against  whom  the  condition  is  to  be  implied  had  no 
controul  over  the  subject  matter,  and  no  power  to  secure 
the  performance  of  the  condition*    In  the  present  case 
the  plaintiffs  had  no  such  controul  or  power. 

Then  what  is  the  change  and  increase  of  risk,  which, 

it  is  contended^  took  place  ?   The  ship,  the  voyage,  the 

captain  and  the  crew  are  the  same ;  the  only  difference 

is  that  if  the  nationality  of  the  ship  had  not  been 

changed,  the  underwriters  would  have  come  under  the 

jarifldiction  of  the  English  Consular  Court,  instead  of 

^uider  the  Bustian  Consular  Court     But  it  is  impossible 

to  foresee  what  Court  may  have  jurisdiction  to  determine 

the  liability  of  underwriters,  or  the  extent  of  it.     In 

the  present  case  the  matter  does  not  appear  to  have 

ticen  in  the  contemplation  of  either  party,  or  if  it 

v^i  they  did  not  attach  any  importance  to  it     When 

it  is  intended  so  to  limit   the  insurance,  stipulations 

Granting  the  nationality  of  the  ship  to  be  the  same 

throughout  the  voyage  must  be  introduced  into  the 

policy.     Here  the  ship  by  reason  of  the  change  of 

its  nationality  came   under    the  jurisdiction   of   the 

Rtttiian  tribunal.     It  is  said  that  the  Ruisian  Court 

«t  Canttantinople   gave  an   erroneous  judgment,  that 

either  the  facts  were  misunderstood,  or  the  law  was 

misapplied,  or  the  proper  law  was  not  applied.     But 

u  2 
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18G9.       either  of  those  objections  was  ground  of  appeal;  and 
^^        with  reference  to  that  I  will  only  say,  it   appears  that 
g  ^'  in  the  course  of  the  litigation  the  underwriters  had  fiill 

knowledge  of  the  course  of  the  proceedings,  and  no 
suggestion  was  made  by  them  or  the  person  represent- 
ing them,  that  it  would  be  a  prudent  or  proper  coarse 
to  appeal  to  the  Court  at  St.  Petersburg.  That  is  the 
strongest  evidence  to  shew  that  a  prudent  uninsured 
owner  would  not  have  instituted  such  an  appeal. 

That  being  so,  and  the  time  for  appealing  having 
expired,  I  concur  with  the  Lord  Chief  Justice  that,  as 
there  was  no  other  mode  of  getting  the  gold  but  by 
paying  this  large  and  extraordinary  exaction,  our  judg- 
ment must  be  for  the  plaintiffs  for  the  amount  claimed. 

Lush  J.    As  to  the  first  point,  I  am  not  aware  that 
it  has  ever  before  been  raised,  or  that  anything  is  to  be 
found  in  the  books  on  the  subject.     That  affords  a 
strong  argument  against  its  being  a  valid  ground  of 
defence  to  this  action.     It  is  said  that  the  vessel  being 
English  at  the  time  the  policy  was  effected  was  after- 
wards and  during  the  voyage  transferred  into  the  bands 
of  Russian  subjects,  and  so  became  a  Russian  vessel. 
Looking  at  the  peculiar  jurisdiction  which  prevails  at 
Constantinople  it  is  clear  from  the  evidence   that  the 
underwriters,  though  their  risk  was  not  increased  by 
the  change  in  the  nationality  of  the  vessel,  came  under 
a  heavier  liability  in  the  events  that  happened  than  they 
would  have  done  if  the  nationality  had  remained  the 
same  as  it  was  at  the  time  the  policy  was  effected. 
But  that  cannot  affect  the  assured,  unless  there  is  in  the 
policy  a  warranty  express  or  implied  that  the  nationality 
should  not  be  changed.     There  is  no  express  stipulation 
in  the  policy  that  the  vessel  shall  not  change  ownership 
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or  nationality;   and   considering   that  the   shipper  of        1869. 
goods  has  no  controul  over  the  disposition  of  the  vessel         bevt 
it  would  be  against  common  reason  to  hold  that  it  was        smith. 
in  the  mind  of  either  the  assured  or  the  underwriter  that 
the  policy  should  fail  if  the  owner  of  the  ship  shoidd 
during  the  voyage  change  its  nationality. 

The  next  question  is^  whether  the  amount  claimed  is 
in  respect  of  a  loss  occasioned  by  one  of  the  perils 
insared  against,  that  is,  by  the  perils  of  the  seas.     It 
has  been  put  as  analogous  to  a  general  average  claim, 
and  cases  have  been  cited  which  at  first  sight  appear  to 
gire  countenance  to  that  argument.     But  it  seems  to 
me  dear  that  it  is  not  a  case  of  that  description.     No 
goods  were  thrown  overboard  to  save  the  vessel;  no 
part  of  the  vessel  was  voluntarily  sacrificed  in  order  to 
save  the  cargo ;  but  the  vessel  was  wrecked  before  the 
efents  out  of  which  the  litigation  arose  happened.     In 
my  opinion  this  is  a  case  of  salvage,  not  of  average  loss. 
As  Potfffr  V.  Whitmore  (a)  has  been  relied  on,  it  is 
necessary  to  make  a  few  observations  upon  that  case, 
in  order  to  distinguish  it  from  the  present.     There  the 
underwriters  were  sued  for  the  contribution  which  the 
owner  of  the  cai^o  had  been  compelled  to  pay  pursuaut 
to  a  decree  of  the  Court  at  Lisbon.    The  vessel  was  on 
a  voyage  from  London  to  Lisbon,  and  was  compelled  by 
stress  of  weather  to  put  into  Cowes^  where  she  incurred 
considerable  expense  in  repairs,  also  in  the  wages  of  - 
the  craw  and  the  cost  of  provisions  during  her  stay 
there.    When  the  master  got  to  Lisbon  he  libelled  the 
owners  of  cargo  for  contribution  by  way  of  general 
average  to  make  good  the  damages  and  extraordinary 
expentes  incurred  cm   the  voyage,  and   the  Court   at 
lisban  decreed  against  the  plaintiff  as  owner  of  cargo 

(a)  4  .V.  i'  S.  141, 
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1869.       for  bis  contribution.    He  tbereupon  sued    the  UDder- 
^jniT       writers  bere  for  tbe  amount  be  bad  paid»  and  the  ques- 
tion  was,  whether  that  was  a  loss  by  perils  of  the  seas. 
It  is  perfectly  dear  that,  according  to  EngU»h  law,  the 
claim  could  not  be  sustained  as  general  average :  those 
items  would  not  have  been  allowed  by    any  aycrage 
stater  in  this  country,  and  there  was  not    sufficient 
evidence  that  they  were  allowed  under  general  ayerage, 
according  to  tbe  law  of  Portugal.    The  case  stated  no 
more  than  tbe  decree,  and  this  Court  said  they  coold 
not  take  that  as  proof  of  tbe  law  of  Portugal.     No 
persons  were  in  possession  of  the  goods  as  salvors;  but 
the  claim   against  the  underwriters  arose  out  of  ibe 
decree  of  tbe  Court  at  Lisbon  against  the  owner  of  tbe 
goods  in  favour  of  tbe  captain.    That  case  therefore  is 
not  in  point. 

In  principle  I  cannot  distinguish  the  present  case 
from  Bondrett  v.  Herdigg  (a).    There  tbe  vessel  had  been 
wrecked  near  the  hie  of  France^  and  some  of  the  cai;go 
was  saved  and  got  on  shore,  and  then  the  inhabitants  of 
tbe  island  destroyed  part  and  plundered  tbe  rest,  and 
that  was  held  to  be  a  total  loss  by  perils  of  the  seas. 
Gihbs  C.  J.  said,  '^  The  cause  of  the  loss  was  tbe  perils 
of  the  seas,  and  tbe  portion  of  the  goods  which  was 
saved  from  tbe  wreck,  though  got  on  shore,  never  came 
again  into  tbe  hands  of  tbe  owners.     It  is,  therefore,  a 
total  loss  to  them  from  the  perils  stated  in  the  dedara- 
tion.^'      That    case  was    approved    in  lonides  v.  Th 
Universal    Marine   Insurance   Company  (6),  in   which 
Willes  J.   gives  several  illustrations  of  drcumstances 
constituting  a  total  loss.     What  be  says,  p.  292,  is  very 
pertinent  to  the  present  case.     ''  Where  there  is  a  wreck 
of  the  vessel  without  hope  of  recovery,  tbe  cargo  may  be 

(a)  Holt  K  P.  C.  149.  (b)  H  C.  B.  N.  S.  250. 
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treated  as  also  lost  if  the  circumstances  are  such  that  no        1869. 
part  of  it  can  be  recovered  for  the  benefit  of  the  party        j)^^ 
insored/'    Here^  the  vessel  being  Russian  and  having       smitb. 
become  a  total  wreck,  the  Russian  authorities  at  Con- 
stoMtinople  had  jurisdiction  over  the  wreck  of  the  vessel 
and  the  cargo.    The  statement  of  one  of  the  witnesses 
whose  depositions    were  taken    at   Constantinople^  and 
which  we  must  assume  to  be  a  correct  account  of  the 
law  prevailing  there,  is,  that  ''  In  case  of  wreck,  occa- 
noiuDg  a   case  of  salvage,  the   Russian  Chancellerie 
appoints  a  curator,  whose  duty  is  to  superintend  the 
salvage  operations  and  to  pay  all  the  expenses  incurred, 
to  sell  the  goods,  if  necessary,  or  to  deliver  to  the 
consignees  their  goods,  if  the  consignees  will  accept 
tbem,  on  their  undertaking  to  pay  the  contribution  to 
the  expenses,  which  shall   be  fixed  by  the  rdglement 
against  the  merchandise."    The  curator  was  appointed 
and  so  much  of  the  cargo  as  could  be  saved  was  got 
oot  of  the  vessel,  and  the  whole  of  it  was  in  the  posses- 
sion of  the  Russian  authorities,  who,  physically,  had 
power  to  withhold  it,  whether  rightly  or  wrongly,  from 
the  owners  until  they  paid  or  gave  an  undertaking  to 
pay  the  salvage  expenses,  which  were  afterwards  decreed 
against  them.     The  Russian  authorities  did  not  indeed 
get  possession  of  the  gold  by  taking  it  out  of  the  wreck, 
because  the  master,  in  order  to  save  the  most  precious 
part  of  the  cargo,  sent  it  on  shore  for  safe  custody,  and 
put  it  into  the  hands  of  the  Russian  consul  there,  but 
that  ofiScer  then  had  as  much  controul  over  it  as  if  the 
Attuian  curator  had  himself  taken  it  out  of  the  vessel. 
The  aid  of  the  Consulate  Court  was  invoked,  and  that 
Court  determined  that  the  owner  should  contribute  his 
proportionate  part  of  the  salvage,  though,  according  to 
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1869*  EnglUh  law,  he  would  not  be  bound  to  do  so.  They 
jjjjjj  had  the  power  to  exact  any  terms  they  thougbt  proper, 
g  "*  and  therefore  the  money  was  paid  by  the  owner  under 

compulsion  or  vis  major  in  order  to  get  possession  of  ma 
goods,  which  would  have  been  otherwise  lost.  CJonae- 
quently  this  was  a  loss  by  the  perils  of  the  seas  and  a 
salvage  loss  within  the  terms  of  the  policy. 

The  only  remaining  question  is,  whether  the    plain- 
tiffs ought,  as  reasonable  persons,  to  have   appealed, 
because  if  they  ought,  and  had  a  reasonable  ground  for 
supposing  that  the  decision  of  the  Consular  Court  would 
be  reversed,  they  may  be  said  to  have  paid  the  money 
in  their  own  default.     But  there  is  nothing  to  shew  that 
the  law  administered  by  the  Court  at  CanBtawtinople  was 
not  the  law  prevailing  there  or  according  to  the  usage 
of  the  place,  or  that  there  was  any  hope  of  getting 
that  decision  reversed  by  the  Court  at  SL  Ptterdmrg. 
And  if  there  was,  the  argument  ia  stronger  against  the 
underwriters,  because  they  were  represented  by  a  person 
.there  who  never  suggested  that  they  should  endeavour 
to  reverse  it 

Therefore  this  money  was  necessarily  paid  by  the 
owners  of  the  gold  for  rescuing  it  from  a  total  loss,  and 
the  plaintiffs  are  entitled  to  recover  it  against  the 
underwriters. 

Hayes  J.  The  only  authority  relied  on  as  bearing 
directly  on  the  principal  question  before  us  is  Power  v. 
Whitmore  (a),  and  I  agree  that  it  is  not  very  easy  to 
distinguish  that  case  from  the  present.  The  ground  of 
the  decision  seems  to  be  that  there  must  not  only  be  the 
judgment  of  a  Court  of  competent  jurisdiction  in  the 
country  where  the  loss  occurred,  and  the  amount  of  it 

{a)  4  ^f.  cf  ,V.  141. 
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was  ascertained^  but  also  evidence  that  the  judgment        1869. 
is  in   accordance  with  the  law  of  the  country.    That        Diht 
^oweTer  is  an  exception  to  the  general  principle  that       Smith. 
the  judgment  of  a  Court  of  competent  jurisdiction  is 
the  best  ^position  of  the  law  of  the  country.     That 
the  statement  made  in  a  foreign  country  by  a  foreigu 
average  stater,  not  necessarily  acquainted  with  the  law, 
should  be  supported  by  evidence  of  what  the  law  is 
seems  reasonable,  as  is  shewn  by  extracts  from  the 
American  books.     But  the  reason   does  not  apply  to 
the  jadgment  of  a  Court.    There  is  however  a  distinc- 
tion between  Poioer  v.  fVhitmore  (a)  and  the  present 
case ;  for  here  is  abundant  evidence  in  the  depositions, 
independently  of  the  judgment,  to  shew  that  the  law 
applicable  to  the  case,  and  administered  by  the  Russian 
Consular  Court  was  the  French  code,  which  governs 
all  the  European  Consular  establishments  at  Constanti' 

nopk  except  the  English. 

Judgment  for  the  plaintiffs. 

Waikin  WilKams  asked  the  Court  to  direct  what 
interest  should  be  paid. 

Sir  George  Honyman. — The  plaintiffs  are  entitled  to 
interest  only  from  the  decree  which  constituted  the  loss. 

Per  Curiam.     According  to  the  usual  course,  there 

wiU  be  interest  at  the  rate  of  5  per  cent,  on  the  whole 

amount  from  the  date  of  the  decree  of  the  Consular 

CoTurt  to  the  time  of  the  payment  of  money  into  Court, 

and  on  the  residue  to  the  date  of  the  judgment  of  the 

Court. 

Judgment  for  the  plaintiffs,  with  interest 

accordingly. 

(«)  4  3f.  i'  S.  141. 
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Monday, 
May  drd. 

Comecrated 
burial  ground. 
Application  to 
ecclesiastical 
or  secular 
purposes. 
Removal  of 
dead  bodies. 
Faculty  by 
Ecclesiastical 
Court. 
Prohibition 
pending  suit. 
Application 
by  stranger. 


The  Queen  against  Sir  Tbavebs  Twiss,    Judge 
of  the  Consistory  Court  of  Londok. 

1.  Grouiid  consecrated  for  burial  cannot  be  applied  to  secular  pur- 
poses, nor  the  bodies  of  the  dead  buried  in  it  remoTed  by  the  ownea  of 
the  soil  without  the  authority  of  an  Act  of  Parliament. 

2.  Trustees  constituted  under  a  local  Act  of  Parliament  in  1774  pur- 
chased land  for  the  purpose  of  a  burial  ground,  and  for  erecting  a  pturiBb 
workhouse.    In  1778  apiece  of  the  land  a4Joining  the  workhouse  was 
consecrated  as  a  burial  place  for  the  parishioners.     A  portion  of  the 
ground  was  used  for  the  burial  of  paupers,  but  for  the  last  forty  yeais 
there  had  been  no  burials  in  it ;  and  m  1865  it  was  closed  by  ordcsr  in 
council  under  stat.  15  &  16  Vict.  c.  85.   In  1863  the  board  of  gaaxdimnB, 
to  whom  the  property  of  the  parish  had  been  transferred,  not   beini^ 
aware  that  the  burial  ground  had  been  consecrated,  commenced   the 
erection  of  a  new  workhouse,  with  a  chapel  and  infirmaiy  on  part  of  it. 
In  1865  they  instituted  a  suit  in  the  Ecclesiastical  Court,  in  wnich  thejr 
prayed  a  faculty  for  the  erection  of  buildings  for  parochial  purposes  on 
the  burial  ground.  A  rule  for  a  prohibition  obtainea  by  a  non  parishioner 
was  discharged  on  two  grounds : 

(1.)  The  faculty  embraced  two  distinct  objects,  and  for  one  of  them, 
riz.  the  erection  of  a  chapel,  a  faculty  might  be  granted,  and  it 
was  not  to  be  presumed  that  the  Ecclesiastical  Court  would  exceed 
its  jurisdiction. 

(2.)  The  granting  of  a  prohibition  on  the  application  of  a  stmiger 
is  discretionary. 

TN  Ectster  Term,  1865^  Coleridge  obtained  a  rule  calling 
on  Dr.  Travers  Twi$$^  Judge  of  the  Consistory  Court 
of  London^  to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  directed  to  him  to  prohibit  him  from 
further  proceeding  in  a  suit  instituted  upon  a  petition 
of  the  Board  of  Guardians  of  the  parish  of  SL  Leonard, 
Shorediickf  praying  for  a  licence  or  faculty  to  desecrate 
and  erect  certain  buildings,  being  part  of  a  new  work- 
house upon  a  burial  ground  set  apart  and  duly  consecrated 
for  the  use  of  the  parishioners  of  that  parish. 

By  stat.  14  G.  3.  c.  29.,  an  Act  for  the  better  relief  and 
employment  of  the  poor  within  the  parish  of  St, 
Leonard,  Shoreditch,  in  the  county  of  Middlesex,  certain 
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persons  and  their  succesaors  were  appointed  trustees  for 
the  relief  and  employment  of  the  poor  within  the  parish 
and  were  empowered  to  purchase  land  within  it  for  the 
parpose  of  providing  proper  ground  for  burial  of  the  dead, 
and  also  a  suitable  piece  of  ground  for  building  a  work- 
house for  the  poor.     The  trustees  accordingly  purchased 
land  and  built  a   workhouse  on  a  portion  of  it     In 
1778,  under   and   by  virtue  of  a  sentence  given  by 
the  Bishop  of  Ztondon,  a  piece  of  land  adjoining  the 
workhouse,  being  a  portion  of  the  land  purchased  by 
the  trustees,  was  consecrated  as  a  burying  place  for 
the  use  of  the  parishioners^  and  was  enclosed  accord- 
in^y.     By  the   act  of  Consecration  and  Dedication, 
registered  in  the  Consistory  Court  of  London  on  the 
ioth  Attfftuty  1778,  the  bishop  dedicated  the  ground 
for  the  burial  place  of  the  inhabitants  of  St  Leonard, 
Shmditeh,  and   declared  it   "  to  be  so  separated,  as- 
signed, dedicated  and  consecrated  for  ever,  and  that  it 
ought  so  to  remain  by  this  our  definitive  sentence  or 
final  decree.** 

By  the  St.  Leonard,  Shorediteh,  Act,  1858,  21  &  22 
Fttrf.  c.  czuii.  #.  28.,  all  the  estates,  lands,  buildings, 
&c,  of  or  to  which  the  trustees  were  seised,  possessed, 
or  entitled  were  transferred  to  and  vested  in  the  Board 
of  Guardians  established  under  that  Act.  And  by  sect. 
41  the  Board  were  empowered  to  take  down,  alter,  and 
rebuild  the  workhouse. 

In  1863,  the  workhouse  having  fallen  into  decay,  the 
Poor  Law  Board  made  an  order  on  the  Board  of  Guardians 
to  pull  it  down,  and  to  erect  a  new  one  according  to 
plaw  approved  by  the  Poor  Law  Board.  For  the  purpose 
of  carrying  out  the  plans  it  was  proposed  to  pull  down 
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some  cottages,  which  had  been  during  the   last   forty 
years  inadvertently  erected  upon  portions  of  the  burial 
ground,  and  to  build  upon  other  portions  of  it  the  new 
workhouse,  including  a  chapel  for  the  use  of  the  inmates, 
which  would  enable  the  Board  of  Guardians  to  build  a 
larger  and  more  commodious  workhouse  and  chapel  and 
to  make  use  of  ground  belonging  to  them  on  the  other 
side  of  the  burial  ground,  and  to  erect  thereon  &n  in- 
firmary and  other  buildings  required  in  connection  with 
the  new  workhouse.    The  guardians  accordingly  entered 
into  a  contract  for  the  erection  of  a  new  workhouse/ 
and  the  contractors,  in  the  execution  of  the  contract, 
laid  the  foundations  of  a  new  workhouse  and   chape/ 
upon  the  site  of  the  old  workhouse  and  part  of  the 
burial  ground.   The  guardians  were  not  then  aware  that 
the  burial  ground  had  been  consecrated. 

For  some  years  after  the  building  of  the  old  work- 
house a  portion  of  the  land  was  used  for  the  purpose  of 
burying  the  deceased  paupers  of  the  parish,  but  for  the 
last  forty  years  no  burial  had  taken  place  in  it.     No 
tombstones,  mounds  or  other  external  marks  of  burials 
were  ever  erected  on  the  ground.    No  corpses  had  been 
buried  in  the  part  built  on.    By  order  in  council,  dated 
7th  January^  1865,  in  pursuance  of  stat.  15  &  16  Vict, 
c.  85.  s.  2.,  it  was  ordered  that  burials  in  this  burial 
ground  should  be  forthwith  discontinued. 

In  1865,  the  guardians  having  become  aware  that  the 
ground  was  consecrated,  presented  a  petition  in  the 
Consistory  Court  of  London,  praying  that  a  licence  or 
faculty  might  be  granted  to  them  for  the  erection  of 
certain  buildings  for  parochial  purposes  on  the  burial 
ground.    An  exhibit,  annexed  to  the  act  or  petition^ 
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set  forth  the  portions  of  the  workhouse  and  the  chapel 
proposed  to  be  built  on  the  burial  ground.  Certain 
persons^  recognised  in  stat.  21  &  22  Vict.  c.  cxxxii.  as 
the  charitj  trustees  of  the  parish,  had  put  in  an  answer 
raising  principally  a  question  of  title ;  it  also  stated  that 
part  rfthe  infirmary  was  built  upon  the  burial  ground. 

The  party  at  whose  instance  the  rule  was  obtained 
was  not  a  ratepayer  or  inhabitant  of  the  parish,  nor  did 
he  state  what  interest  he  had  in  the  matter. 

The  affidavit  of  JV.  T.  Pritchard,  Proctor  of  Doctor^ 
Commons,  stated  that  he  had  searched  the  records  in  the 
registry  of  the  Diocesan  Court  of  London^  and  that 
licences  or  faculties  had  issued  under  the  seal  of  that 
Court  in  confirmation  of  decrees  by  the  Vicar  General 
respectively  as  follows  : — 

On  the  27th  May,  1851,  for  the  erection  of  a  Testry  room  on  the 
dnirdijaid  of  the  parish  of  SaifU  Mary  Abbotts,  Kenmigton,  in  the 
eoimtj  of  Middlesex^  for  confirming  the  remoTal,  which  had  taken  pUce 
Bhordj  prior  to  the  grant  of  the  facility,  of  certain  monumental  tablets 
ind  grave  stones,  and  for  removing  certain  other  tablets  and  graye- 
stonoB  in  the  churchyard,  for  the  purpose  of  the  erection. 

On  the  i4th  March,  1859,  for  erecting  on  a  part  of  the  churchyard 
of  the  parish  of  St,  Botolph,  Bishopsgate^  in  the  city  of  London,  an 
infitnt  school  house  for  the  parish  (a). 

On  the  18th  June,  1859,  for  the  levelling,  laying  out  and  planting 
II  noamental  ground  of  the  churchyard  of  the  parish  of  Christ  Church, 
SfUalfidds,  in  the  county  of  Middlesex. 

On  the  29th  November,  1859,  for  authorising  the  use  of  a  l^orial  ground 
fonserly  used  for  the  interment  of  the  pauper^  of  the  parish  of  8t,  Luke, 
(Hi  Street,  in  the  county  of  Middlesex,  as  an  addition  to  the  airing  court 
ht  the  male  inmates  of  St.  Luke's  Hospital  for  lunatics  in  the  parish. 

On  the  14th  May,  1860,  for  confirming  the  erection,  which  had  taken 

pliee  vithout  a  faculty,  of  a  national  school  on  the  churchyard  belonging 

to  the  parish  of  St.  Matthew,  Betknal  Green,  in  the  county  of  Middlesex. 

Co  the  9th  October,  1860,  for  the  erection  of  parochial  school  rooms 

lor  bojg  and  girls,  with  class  rooms  and  other  necessary  offices,  on  a 
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(a)  See  Russell  and  others  t.  The  Parishioners  of  St.  Botofph,  Bishops^ 
\'oJur.N.S.3CO. 
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1869.        portion  of  the  chtttchyard  of  the  parish  of  8t  SepulcAre,  in  the  dtj  of 

London. 

The  QusEH  On  the  20th  March,  1861,  for  removing  the  then  existing  Testry 
Taatebs  i^^™*  <^<1  building  in  lieu  thereof  a  new  and  enlarged  vestry  room  upon 
Twiat.  the  site,  and  also  upon  a  portion  of  the  chnixshyard  of  the  parish  of  Si. 
James,  Westminster,  for  excavating  for  that  purpose  a  portion  of  the 
chnrchjard,  and  removing  certain  coffins  and  remains  therein  interred, 
for  converting  a  vault  in  the  churchyard  into  a  mnniment  zoom  for  the 
records  of  the  parish,  and  for  laying  flat  the  nprigiht  head  and  foot 
stones,  and  lowering  box  tombs  in  the  chnrchyard,  and  for  laying  oat 
the  churchyard  in  an  ornamental  manner. 

On  the  8th  June,  1864,  for  the  erection  of  national  schools  lor  the 
children  of  the  poor  of  the  parish  of  Ckristckurck,  Newgate  Street,  npon 
certain  ground,  including  part  of  a  piece  of  ground  called  the  Ijjwer 
Burial  ground  belonging  to  the  parish. 


Barnard,  G.    Tayler  and  R.  A.  Pritchard   shewed 
cause. — The  rule  does  not  correctly  state  the  suit  in 
the  Ecclesiastical   Court:  the  faculty   prayed  for   will 
not  divest  the  ground  of  its  sacred  character;  but  will 
merely  give  immunity  from  ecclesiastical  censures  in  res- 
pect of  the  erections  permitted.     [The  Solicitor  General 
said  that  he  did  not  take  any  point  on  the  word  **  dese- 
crate''  in  the  rule ;  he  also  admitted  that  the  faculty 
prayed  for  professed  to  deal  with  the  ground  subject  to 
temporal  rights^  and  substantially  left  the  title  to  the 
land  untouched.]     This  ground  is  not  a  churchyard  or 
public  burial  ground  but  a  burial  ground  attached  to 
an  old  workhouse.     [They  referred  to  the  licences  or 
faculties   issued  by  the   Consistory  Court   of  London, 
for  applying  consecrated  ground  to  secular   purposes 
stated  in  the  affidavit  of  W.  T.  Pritchard.]  The  granting 
of  a  licence  or  faculty  for  an  erection  in  a  church  or 
churchyard,  or  for  interference  with  a  churchyard  or 
consecrated  ground^  provided  it  does  not  interfere  iritli 
any  temporal  right  is  exclusively  within  the  jurisdiction 
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Bnlwer  v.  Htise  {b).     The  Rector  ifc.  of  St  George  Han-    The  Qusen 
ooer  Square  ▼.  Steuart  (c),  is  no  authority  for  the  present      Tratebs 
application :  there  the  churchwardens  being  cited  to  say 
whether  they  would  consent  to  the  erection  of  a  charity 
school  on  part  of  the  churchyard^  refused  their  consent ; 
and  upon  motion  by  the  rector  and  parishioners  against 
a  licence  by  the  Ecclesiastical  Court,  "  a  prohibition  was 
granted,  for  the  Ecclesiastical  Court  has  nothing  to  do 
with  this,  and  cannot  compel  them  without  their  con- 
sent."   But  if  they  had  consented  the  Ecclesiastical 
Coart  would  have  had  jurisdiction  for  *'  interrupting  the 
use  of  a  churchyard,  as  a  churchyard,  is  properly  cogniz- 
able in  the  Ecclesiastical  Court  ;*'  Pew  v.  CrenoeU  (rf)- 
In  Walter  v.  Mountague  {e)  the  rector  sued  the  church- 
wardens for  making  a  new  footpath  across  a  church* 
yard,  and  Dr.  Lushington  said,  p.  261^  ''  With  regard 
to  the  jurisdiction,  the  churchyard  being  consecrated 
ground,  this  Court  has  cognizance  of  the  matter,  and 
it  is  my  duty  to  protect  it  against  any  unauthorized  or 
iUegal  invasion  whatever;  and  supposing  the  alterations 
were  most  convenient,  still  the  Court  would  not  sanction 
tbem,  unless  the  consent  of  the  rector  had  been  pre- 
viously given,  or  at  least  asked/^      [They  also   cited 
The  Rector  and  Churchwardens  of  St.  John,  Walbrooh 
V.  The  Parishioners  and  otiiers  (/).]      Further,    the 
faculty  is   asked   for  two  things,  one  of  which,   viz., 
the  erection   of  a  chapel,  is  clearly  of  ecclesiastical 
cognizance  and  competent    for   that  Court  to  issue; 

(a)  3  Burr.  1689.  {b)  3  East  217. 

(c)  2  8tr.  1126,  Srd  ed.  (cQ  2  8tr.  1013,  3itl  ed. 

(«)  1  Curt.  253.  (/ )  2  Robert.  515. 
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1869.         Campbell  v.    The  Parishioners  ^c.  of  Paddinffion  {a) ; 
The  QifEu     and  this  Court  will  not  presume  that  the  Ecclesiastical 
Tkatibs      Court  will  exceed   its   jurisdiction;    Hallack    v.     The 
University  of  Cambridge  (b).     Lastly,  the  applicant   is 
a  stranger  to  the  parish. 

The  Sdtidior  General,  in  support  of  the  mle- — ^The 
legal  substance  of  a  sentence  of  consecration  is  that  the 
Ecclesiastical  Court  has  set  apart  the  ground  for  special 
purposes  under  the  authority  of  the  common  law  ;  and 
that  sentence  being  definitive,  no  authority  less  than  that 
of  an  Act  of  Parliament  can  alter  or  revoke  it.    In  7%e 
Rector  and  Churchwardens  of  St.  John^   Walbrook^   r. 
The  Parishioners  and  others  {c\  which  was  an  appli* 
cation  by  the  rector  and  churchwardens,  with  the  con- 
sent of  the  parishioners,  for  a  faculty  to  convert  a  part 
of  a  churchyard  into  a  highway.  Dr.  LushingUm  refused 
it,  saying,  pp.  517-8,  "  I  well  remember  that  an  applica- 
tion was  made  to  Sir  WiUiam  Wynne,  when  Judge  of 
the  Arches  Court,  to  grant  a  faculty  for  converting  a 
part  of  the  churchyard  at  EweU  in  Surrey  into  the 
public  road  requiring  to  be  widened;  and  that  learned 
Judge  refused  the  motion,  stating  that  nothing  short 
of  an  Act  of  Parliament  could  enable  him  to  accede  to 
the  prayer.    That  dictum  has  been  to  my  knowledge 
since  acted  upon,  and  I  consider  rightly,  in  several 
instances  in  the  dioceses  of  London  and  Rochester.*^ 
And  in  Campbell  v.  The  Parishioners  jpc.  ofPaddington  (a) 
he  said,  p.  859, ''  When  ground  is  once  consecrated,  no 
Judge  has  power  to  grant  a  faculty  to  sanction  the  use 

(a)  2  Bobert,  558.  560.  {b)  1  Q.  B,  593. 

(f)  2  Bohert  515. 
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of  sach  gTotmd  for  secular  purposes/'     [He  also  cited        1869. 

Harper  t.  Fcrhes  (a).]     [Hanneti  J.     In  Campbell  v.    The  Quskh 

7^  Parishionert  ^l\  of  Paddingion  and  otheri  (i)  Dr.       j^l:^^^^ 

Lmhington  said  that  the  Court  had  power  to  grant  a        '^"■• 

faculty  to  sanction  the  use  of  consecrated  ground  for 

some  ecclesiastical  purposes  besides  buriaL    According 

to  the  precedents  referred  to,  the  erection  of  schools  or 

of  a  Testry  room  is  not  a  desecration  of  consecrated 

ground.]    Sir  Edward  Coke  considers  that  a  churchyard 

is  applicable  exdusiyely  to  the  burial  of  bodies  until  the 

resurrection;  2  InsL  489.     [He  also  referred  to  stat 

5  &  6  Edw.  6.  c.  4.]     The  precedents  referred  to  are  all 

^thin  the  last  twenty  years.     [Hayes  J.     Churchyards 

are  continually  encroached  upon  for  enlarging  churches. 

There  are  cases  in  which  consecrated  ground  becomes 

nncohsecrated.     Suppose  a  church  burnt  down,  it  is  a 

question  whether  the  new  built  church  requires  reconse- 

cratioD  (c).]     The  sentence  of  consecration  of  a  church- 

yard  decrees  that  the  ground  is  consecrated  and  set 

apart  for  ever.     In  2  Gibs.  Cod.  Appx.,  sect,  v.,  *'  Paro- 

diial  Churches  and  Churchyards,"  pp.  1470,  1471,  2nd 

ed.,  are  set  out  a  Sententia  Domini  Episcopi,  a.  d.  1576, 

and  a  Fandatio  Coemeterii,  a.  d.  1584 ;  the  latter  has 

the  words  ^'  Decemimus,  quod  imposterum  perpetuis 

iiitaris  temporibus,  omnes  et  singuli  qui  posthac  infra 

dictam  parochiam  Sancti  Thomse  in  Le  Clive  prsedict.' 

deoedere,  et  ab  hac  luce  migrare  contigerint,  infra  die* 

turn  vacuum  locum,  sive  solum    .    .    .     per  parochianos 

et  inhabitantes  ibidem  pro  sepidturse  loco  (ut  prsemittitur) 

(a)  5  Jur.  K  S.  275.  (6)  2  Robert.  668. 

(e)  See  1  Bum  K  L.  336,  9th  ed. ;  Crippa  Law  of  the  Church  and 
CUrgy,  452,  5th  ed.;  The  Consecration  of  ChorchyaidB  Act,  1867, 
30  &  81  Vkt.  c,  133. 
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18G9.        comparat/  sepelientnr  et  inbumabnntnr :  et  quod  dictns 
The  QiiBEM     vacuus  locus  sive  solum,  pro  coemeterio  et  loco  sepnltune 
TiiATBKs      dictorum   parochianorum   et    inbabitantiani     perpetuis 
Twin.       ftituris  temporibus  babeatur,  ac  omnibus   et    singnlis 
privil^is,  loco  rdigioso  ac  publics  et  Christianse  sepul- 
turae  destinato  debitis,  munitum  censeatnr ;  queiii  quidem 
locum  in  coemeterium  et  Christians  sepulturae  in  omne 
serum   duraturum   tenore  prasentium  lacimns,  oonsti- 
tuimus  et  ordinamus."     [He  also  referred  to  the  conae- 
eration  and  dedication  of  churches  and  churchyards; 
I  Bum  E.  L.y  pp.  328,  383,  9th  ed.] 

Assuming  that  the  erection  of  the  chapel  would  be 
lawful,  the  application  is  for  a  faculty  to  confirm  all 
that  has  been  done  including  what  is  clearly  unlawfuL 

The  applicant,  though  not  a  rated  parishioner,  may 
move  for  a  prohibition  on  the  ground  that  the  acts 
which  have  been  done  are  wrong  and  illegal. 

CocKBURN  C.  J.     T  am  of  opinion  that  this  rule 
should  be  dischai^ed.    At  the  same  time  I  desire  to 
express  a  decided  opinion  that  the  doctrine  laid  down 
by  Dr.  Lushington  in  The  Rector  and  Churchtoardens  of 
St.  John,  Walbrook,  v.  The  Parishioners  and  others  {a),  is 
perfectly  right,  namely,  that  ground  once  consecrated 
for  sacred  purposes  cannot  by  any  authority  known  to 
the  law,  except  an  Act  of  Parliament,  be  divested  of  its 
sacred  character  so  as  to  become  applicable  to  secular 
purposes.    The  Rector  ^c.  of  St.  George,  Hanooer  Square, 
V.  Steuart  (J),  and  the  two  cases  before  Dr.  Lushington, 
are  sufiScient  authority  for  aflbming  this  proposition. 
But  the  present  application  may  be  disposed  of  on 
narrower  grounds. 

(a)  2  Robert,  616.  618.  {b)  2  Str,  1126. 
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In  the  first  place    the    faculty  is  applied  for  with        1869. 
reference  to  two  different  and  distinct  purposes  to  which    The  Qubeh 
this  burial  ground   has   been  applied.     One  of  these      tba^vies 
purposes  is  the  erection  of  a  chapel  for  the  inmates  of 
the  workhouse.  The  distinction  taken  by  Dr.  Lushington 
in  Campbell  v.   The  Paruldoners  ^c.  of  Paddington  (a) 
hetween  purposes   purely  secular  and  purposes  of  an 
ecclesiastical  character  may  well  be  applied  to  this  case, 
and  although  the  Ecclesiastical  Court  would  not  be  war- 
ranted in  granting  a  faculty  for  the  erection  of  schools  or 
an  mfirmary,  yet  it  might  grant  one  for  building  a  chapel 
for  ditine  worship.     In  Hattack  v.  The  University  of 
Camhridge  (6)  it  was  held  that  where  the  faculty  prayed 
for  comprised  two  or  more  distinct  purposes,  one  of 
which  was,  and  the  other  was  not,  within  the  compe- 
tency of  the  Court,  this  Court  ought  not  to  presume 
that  the  Ecclesiastical  Court  would  not  take  care  to 
limit  the  faculty  to  those  objects  which  might  be  legally 
embraced  in  it.     The  principle  of  that  decision  is  in 
accordance  with  good  sense  and  applies  here.     If  the 
whole  matter  pending  before  the  Ecclesiastical  Court 
K  beyond  its  competency  and  jurisdiction,  the  prohi- 
bition ought  to  go.     If  part  only  is  so,  we  ought  not  to 
presume  that  it  will  act  in  excess  of  its  jurisdiction. 
Prohibition  may  be  applied  for  here  as  well  after  as 
Wore  the  sentence.     And  in  the  present  case,  if  the 
^lesiastical  Court  should  act  in  excess  of  its  juris- 
dictioo,  there  is  nothing  to  prevent  an  application  to 
this  Court  after  the  faculty  has  been  granted. 

Another  ground  on  which  this  rule  should  be  discharged 
is  the  distinction  in  the  exercise  of  this  jurisdiction  by 
prohibition  taken  by  my  brother  Blackburn  and  myself 

(a)  2  Robert.  558.  560.  {b)  1  Q,  B.  503. 
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in  the  case  of  Re  Forster  v.  Farster  and  Berridge  (o)^  viz., 
that  upou  the  application  of  a  person  a^g^rieved  we  should 
grant  the  prohibition  ex  debito  justitiae ;    but  it  is  in  the 
discretion  of  the  Court  when  the  application  is  hy  a 
stranger^  neither  interested  in  the  subject  matter  of  the 
suit  sought  to  be  prohibited^  nor  aggrieved  by  the  alleged 
excess  of  jurisdiction.  The  applicant  here  comes  forward 
with  a  view  to  try  the  abstract  question    whether  a 
burial  ground  once  consecrated  can  be   converted  to 
secular  purposes.     But  the  acts  have  been  done  by  the 
guardians  under  the  belief  that  they  mi^ht   be  done 
innocently ;  and  the  faculty  is  applied  for  to  give  them 
immunity  from  ecclesiastical  censures,  and  prevent  them 
from  being  cited  in  the  Ecclesiastical  Court  for  those 
acts. 

I    hope  what    has    now   been    said    in    acconlance 
with  what  has  been  said  by  the  first  lawyers  who  have 
sat  in  the  Ecclesiastical  Court,  among  whom  is  Dr. 
Luihinfftan,  will  be  suflScient  to  satisfy  persons   who 
naturally  entertain  strong  opinions  on  this  subject,  that 
the  bodies  of  the  dead  cannot  be  removed  (b)  by  the 
owners  of  the  soil,  nor  the  consecrated  ground  in  which 
they  have  been  buried  divested  of  its  sacred  character, 
without  the  authority  of  an  Act  of  Parliament. 


Lush  J.,  who  had  been  engaged  as  counsel  in  tbe 
case,  took  no  part  in  the  judgment. 


Hannen  and  Hayes  JJ.  concurred. 


Rule  discharged. 


(a)  4B,f8.  187. 199.  203. 

(b)  See  The  Vestry  of  St,  Pancrat  t.  T^iJ  Vicar  and  Chitrchwardins 
of  St.  Martin  in  the  Fields,  6  Jur,  N.  S,  640,  and  Foster  v.  Ikfdd,  i» 
error,  S  B.  f  S.  842.  864,  per  Syles  J. 
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AsHWORTH,  appellant,  Heyworth,  respondent.    ^^^''^^^^' 


1.  The  Markets  and  FMre  Clauaes  Act,  1847, 10  &  1 1  Vkt,  c  J14.  9  13.,   MarkeU  and 
enaets,  "  After  the  manet  place  is  opened  for  public  use  every  person   Fairs  Clauses 
other  than  a  licensed  hawker  who  shall  sell  or  expose  for  wle  m  any   ^c^t  1847, 
place  within  the  prescribed  limits,  except  in  his  own  dwelling  place  or   10  #  1 1  Vict. 
«hop,  any  articles  in  respect  of  which  tolls  are  by  the  special  Act  authorised   c.  14.  s.  13. 
to  be  taken  in  the  market,  shall  for  every  snch  offence  be  liable  to  a   Shop. 
penalty."    The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98.  s.  50.,    Penalise. 
empowers  the  Local  Board  to  establish  a  market,  but  not  "  so  as  to   Local  Govern- 
interfere  with  any  rights,  powers,  or  privileges  enjoyed  within  the  district   wp^  ^^If 
by  any  person  &c.  without  his  or  their  consent."    The  appellant  was    1858,214*22 
tenant  of  a  dwelling  house  and  shop,  and  a  piece  of  ground  in  front  of    Vict.  c.  98. 
the  shop :  a  wooden  shed  affixed  to  the  house  and  supported  on  wooden   '•  ^- 
posts  had  been   erected  and  continued  over  the  piece  of  ground  for   Exposing  for 
eighteen  years,  and  previous  to  the  erection  of  the  shed  there  had  been   «o««.       ^^ 
•tone  flags  built  into  and  forming  part  of  the  house  which  projected   "  Rfff^- 
three  feet  from  ihe  house,  and  the  flags  helped  to  support  the  shed.    In 
1864  a  market  was  established  for  the  town  by  the  Local  Board,  under 
The  Local  OoTemm«nt  Act,  1858,  21  &  22  Vict.  c.  98.  s.  50.     The 
appellant  was  convicted  under  stat.  10  &  11  Vict.  c.  14.  s.  13.  for  selling 
^^  in  the  shed,  and  the  justices  stated  a  case  under  stat.  20  &  21 
*ici.  c.  43.  describing  the  shed  and  giving  their  construction  of  the 
ttamte. 

1.  Held,  per  Cockbum  C.  J.,  Lush  and  Hayes  JJ.,  that  the  justices  put 
too  narrow  a  construction  on  stat.  10  &  11  Vict.  c.  14.  s.  13.,  and  that  the 
shed  was  aocessoiy  to  part  of  the  appellant's  shop,  and  therefore  within 
tbe  exception.  Per  Mellor  J.  That  it  was  a  question  of  fact  for  the 
JDstices. 

2.  Semhle,  the  exposing  for  sale  by  the  appellant  was  not  a  "right" 
within  stat  21  &  22  Vict.  e.  98.  *.  50. 

PASE  stated  by  justices  under  stat.  20  &  21  Vict. 
C.43. 
At  a  Petty  Sessions  at  Bacup,  in  the  county  of  Lan- 
caster,  the  appellant  was  convicted  upon  an  information 
by  the  respondent^  the  inspector  of  nuisances  to  the 
Local  Board  for  the  district  of  Bacup^  charging  that 
after  a  market  place  had  been  duly  opened  for  public 
use  he^  not  being  a  licensed  hawker,  unlawfully  exposed 
for  sale  in  a  certain  place  not  being  his  own  dwelling 
hooae  or  shop,  to  wit,  &c.>  within  the  prescribed  limits 
of  the  Local   Board  for  the  district  of  Bucupy  certain 


310  EASTER  I'ERM. 

1869.        articles  for  which  toll  was  authorised  to  be  taken  in  the 
AsHwoRTH     market,  to  wit,  &c, 

Hkworth.  ^®  I'^^^^  Government  Act,  1858,  21  &  22  Viet 
e.  98.,  was  adopted  by  the  owners  and  ratepayers  of  the 
town  of  Bacup  in  1863,  and  in  1864  the  Liocal  Board, 
acting  under  sect  50,  provided  a  market  house  for  the 
purpose  of  holding  markets,  and  the  market  hoose  was 
duly  declared  open  for  public  use  on  the  17th  Augtut, 
1867. 

The  appellant  was  tenant  of  a  dwelling  house  and 
shop  and  a  piece  of  ground  in  front  of  the  shop,  all  of 
which  were  within  the  district  of  the  Local  Board. 
Up  to  the  time  of  the  opening  of  the  market  house 
some  of  the  inhabitants  of  the  town  had  been  in  the 
habit  of  exposing  their  goods  for  sale  outside  their 
dwelling   houses    and   shops,  either  upon    the  public? 
footpaths  or  upon   ground  attached  to  their  dwelling 
houses  and  shops.     The  occupiers  of  the  house  and 
shop  now  held  by  the  appellant  had^  for  upwards  of 
forty  years  at  least  immediately  preceding  and  up  \o 
the  time  of  laying  the  information,  been  in  the  habit  ot 
exposing  for  sale  their  various  goods  and  commodities 
outside  the  dwelling  house  and  shop  upon  the  piece  of 
ground  which  was  attached  to  the  dwelling  house  and  shop. 
A  wooden  shed,  affixed  to  the  house  and  supported  on 
wooden  posts,  had  been  erected  and  continued  standing 
over  the  piece  of  ground  for  a  period  of  at  least  eighteen    . 
years,  and  previous  to  the  erection  of  the  wooden  shed 
there  had  been  stone  flags  built  into  and  forming  part 
of  the  house,  which  projected  three  feet  from  the 
house.     The  flags  still  remained  beneath  and  assisted 
in  supporting  the  wooden  shed,  and  were  erected  at  the 
same  time  as  the  dwelling  house  and  shop,  which  was 


V. 
HlTVrOBTH. 
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one  of  the  oldest  buildings  in  the  town  and  had  been       1869. 
erected  upwards  of  100  years.  Ashworth 

The  appellant  exposed  potatoes  and  other  articles  for 
sale  upon  the  piece  of  ground  aod  beneath  the  wooden 
structure  or  shed.     The  potatoes  were  in  baskets.     The 
other  articles  were  exposed   upon  moveable  boards  or 
shelves  and  not  in  sacks  or  bags^  and  it  was  proved  that 
the  articles  and  things  exposed  for  sale  were  taken  into 
the  shop  each  evening.     The  annual  value  of  the  appel- 
lant s  dwelling  house,  shop  and  premises  would  be  con- 
siderably lessened  if  he  were  deprived  of  the  privilege  of 
so  exposing  his  goods.    The  appellant  had  never  con- 
sented to  any  interference  with  his  rights,  powers  or 
privileges  (if  any)  by  the  Local  Board. 

The  case  then  stated  the  contention  on  behalf  of  the 
sppeUaut,  and  that  the  justices  were  of  opinion :  First. 
That  the  exposing  goods  for  sale  by  the  appellant  was 
not  a  right,  power  or  privilege  within  the  meaning  of 
ciect.  50  of  The  Local  Government  Act,  1858.  Secondly, 
lliat  the  words  '^  dwelling  place  or  shop''  in  sect.  13  of 
The  Markets  and  Fairs  Clauses  Act,  1847,  meant  a 
dwelling  place  or  shop  in  the  popular  sense  of  the  tj^rms, 
and  that  exposing  goods  for  sale  under  the  wooden 
structure  in  manner  proved  was  an  offence  under  that 
section. 

The  Markets  and  Fairs  Clauses  Act,  1847, 10  &  11  VU. 
^  14  «•  13.,  enacts  :  ''  After  the  market  place  is  opened 
for  pubUc  use  every  person  other  than  a  licensed  hawker 
who  shall  sell  or  expose  for  sale  in  any  plaice  within  the 
prescribed  limits,  except  in  his  own  dwelling  place  or  shop, 
uiy  articles  in  respect  of  which  tolls  are  by  the  special 
Act  authorised  to  be  taken  in  the  market,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding  lO*.'* 
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1869,  The  Local  Gwernment  Act,  1858,  21  &  22  Vid.  e.  98. 

AsHwoRTH     t.  50.,  enacts :  **  The  Local  Board  shall,  in  non*corporate 
HcTwoBTH.    districts^  with  the  consent  of  the  owners  and  ratepajers 
of  the  district,  to  be  expressed  by  resolution    in   the 
manner  herein  provided  with  respect  to  resolutions  for 
the  adoption  of  this  Act,  and  in  corporate  districts 
shall,  with  the  consent  of  two-thirds  of  the  Local  Soard, 
have  the  power  to  do  the  following  things,  ot  anj  of 
them,  within  their  district : 
(1.)  To   provide    a  market  place,  and  construct    a 
market  house  and  other  conveniences,  for  the 
purpose  of  holding  markets : 

^p  ^p  ^p  ^p  ^^  ^^ 

But  no  market  or  slaughter  house  shall  be  established 
in  pursuance  of  this  section  so  as  to  interfere  with  any 
rights,  powers,  or  privileges  enjoyed  within  the  district 
by  any  person,  chartered  joint  stock  or  incorporated 
Company,  without  his  or  their  consent."  * 

Crompton  HuUon^  for  the  appellant. — First  This  shed 
is  within  the  exception  in  stat  10  &  11  Vict  c.  14.  $.  IS., 
being  a  kind  of  porch  to  the  dwelling  place  or  shop  of 
the  appellant.  Goods  exposed  on  a  window  sill  would 
be  within  the  exception.  [Cockbum  C.  J.  A  marble 
slab  immediately  connected  with  the  shop,  but  project- 
ing beyond  the  wall  of  the  house  would  be  part  of  the 
house.  Luih  J.  Suppose  there  had  been  no  shed,  could 
the  justices  have  ordered  the  baskets  to  be  removed  ?] 
In  Pope,  appt,  Whalley,  respt.  (a),  the  structure  was 
an  open  stall  not  attached  to  the  house. 

Secondly.  The  appellant  had  at  the  time  when  the 
market  was  established  a  right,  power  or  privily  to 

(/i)  fi  B.  4-  s.  3oa. 
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sell  goods  on  the  piece  of  ground  appurtenant  to  his        18G9. 

hofoae,  and  this  is  protected  by  stat  21  &  22  Vict,  c,  98.     ashworth 

s.  50.    That   section  is  not  confined   to  rights  which    u^Y^oajH, 

lie  in  grant  and  not  in  livery.     [Cockburn  C.  J.    The 

exponng  of  goods  for  sale  by  the  appellant  is  a  right 

of  property  not  exercised  adversely  to  the  public  nor 

accessory  to  his  house,  but  because  the  ground  is  his 

property.  Suppose  his  house  was  pulled  down,  he  would 

have  the  same  right.     And  if  he  had  only  begun  to  sell 

the  day  before  the  information  was  laid,  he  would,  so 

far  as  stat.  21  &  22  Viet,  c,  98.  s.  50.  is  coDcemed, 

have  a  right  as  much  as  if  he  had  sold  for  forty  years. 

Mettar  J.    It  is  difficult  to  give  any  meaning  to  the 

word  "rights''  in  sect.  50.     Would  the  selling  of  goods 

at  a  stall  for  forty  years  be  a  right  within  sect.  50  ?] 

Tes.    [£i»A  J.    Sect.  50  would  give  a  party   whose 

rights  were  interfered  with  a  right  to  object  to  or  abate 

a  market ;  here  the  market  is  lawfully  established.]  [He 

referred  to  Ellis  v.  The  Mayor  Sfc,  of  Bridgnorth  (a).] 

[Melbr  J.  That  was  a  common  law  action  for  removing 

a  market.] 

Quoin  {Kay  with  him),  for  the  respondent — (The 
Court  desired  him  to  confine  his  argument  to  the  first 
point.)  Whether  this  shed  was  a  shop  within  stat. 
10  &  11  Vict.  c.  14.  s,  13.  is  a  question  of  fact  for  the 
justices.  l^Cockbum  C.  J.  They  have  given  us  a  full 
description  of  it,  so  that  we  may  see  whether  they  were 
right  in  their  construction  of  the  statute  (6).  The  shed 
is  on  the  appellant's  own  land,  and  is  part  of  the  per- 

(tf)  16  a  B.  N.  8.  62. 

(*)  See  CormoeUj  appt.,  Sanders,  rcspt.,  S  B.  ^  8,  206,  pi.  3. 
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1860.       manent  structure  of  his  house;    he  might   build   the 
AflHwoaTH    walls  of  his  shop  so  as  to  include  it.]     Suppose  every 
HsTwoBTn.    shopkeeper  did  the  same  there  would  be  a   series  of 
stalls.     [Cochburn  C.  J.     The  object  of  stat   lO   &  11 
Vict  c.  14.  s,  13.  was,  that,  after  a  public  market  had 
been  established  by  authority,  persons  should  not  esta- 
blish another.     Liah  J.    The  justices  have  put  a  con- 
struction on  stat.  10  &  11  Vict.  c.  14.  s.  13.    which 
would  apply  to  butchers  hanging  meat  on  hooks    in 
front  of  their  house  extending  beyond  the  line  of  their 
shop.]     In  that  case  the  meat  is  in  part  of  the  shop. 
[Lush  J.    Their  construction  would  apply  also  to  anj 
person  exposing  for  sale  any  goods  outside  his  door.] 
In    Pope,   appt.,    IVhalley,  respt  (a),    MeUor  J.    said, 
p.  313,  a  shop  was  ''  a  place  not  only  for  selling   but 
for  storing :''   here  the  articles  exposed  for  sale  were 
taken  into  the  shop  each  evening.      [Cockbum  C.  J. 
There  may  be  an  inner  and  an  outer  shop.] 

CocKBUBN  C.  J.  The  justices  took  too  narrow  a 
view  of  this  matter.  Where  a  shed  attached  to  a  man's 
house  is  used  for  the  same  purpose  as  a  shop  it  is  acoes* 
sory  to  the  house  or  shop,  and  therefore  the  sale  or 
exposing  df  goods  for  sale  in  it  is  not  a  sale  or  exposing 
for  sale  otherwise  than  in  his  house  or  shop.  Though 
if  the  shed  were  not  contiguous  it  would  be  prohibited 
by  sect.  13. 

Mellob  J.  I  cannot  say  that  the  justices  were 
wrong  in  the  conclusion  they  came  to;  it  is  a  question 
of  fact  for  them,  of  which  they  are  better  judges  than 
I  am« 

(fl)  6B.^S.  303. 
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Lush  J.     The  justices  have  put  too  narrow  a  con-  1869. 

stmction  on  stat.    10  &  11  Fict.  e.  14.  s.  18.     It  was  xshworth 

not  intended  to  interfere  with  traders  carrying  on  their  d„^^„h 
business  on  their  own  premises. 

Hates  J.     I  also  think  that  stat.  10&  11  Vict.  c.  14. 

s.  13.  was  directed  against  wanderers  and  not  against 

shopkeepers  carrying  on  their  ordinary  business  on  their 

own  premises.     And  even  of  the  former  class  licensed 

hawkers  are  excepted  firom  its  operation. 

Judgment  for  the  appellant. 


The  Queen   against   The    Cambrian    Railway 

Company. 

Where  a  daun  for  compensation  for  ix^iurionslj  affecting  land  hsTing 
been  referred  to  arbitration  under  The  Lands  Chwises  Consolidation 
Act,  1845,  8^9  Vict.  c.  18.  3.  68.,  without  prejudice  to  the  right  of  the 
Gompuij  to  dispute  the  daim,  und  an  award  having  been  made,  a  man- 
osmns  is  obtained  commanding  the  Ck>mpany  to  take  up  the  award,  a 
Ktvn  ihaX  the  land  had  not  been  injuriously  affected  is  good. 

\f  ANDAMUS.  The  suggestions  in  the  writ  were 
that  the  defendants  were  by  their  special  Acts 
empowered  to  make  a  railway;  that  the  prosecutor 
(^med  to  be  owner  of  an  exclusive  right  of  ferry  over 
a  river  or  estuary  at  Barmouth,  and  the  plaintiffs  had 
built  a  bridge  over  it  adjacent  to  the  ferry ;  that  the 
proaecntor  sent  to  the  defendants  a  notice  under  The  Lands 
Claofles  Consolidation  Act^  1845,  of  his  interest  in  the  ferry 
s&d  that  it  had  been  injuriously  affected  by  their  works^ 
snd  claiming  1700/.  from  them  as  compensation;  that 
the  prosecutor  appointed  an  arbitrator  and  the  defendants 


Wednesday, 
April  21st. 

Lands  Clausea 
Consolidation 
Act,  1845, 
8  #  9  Vict, 
c.  18.  s,  68. 
Mandamus  to 
take  up  award. 
Return  that 
land  was  not 
injuriousfy 
affected. 
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1869.  also  appointed  an  arbitrator^  but  without  prejudice  to 
The  QuEBH  ^l^cir  right  to  dispute  the  claim ;  that  the  arbitrators 
Cambrian     ^ppointed  an  umpire^  and^  upon  the  arbitrators  failing  to 

C^^^.     ''i^'  '*  '•»  ^'^^  ^^^^^  *«»«  pn«ecutor   and  the 
defendants  that  the  umpire  should  proceed  to  hear  and 
determine  the  claim  according  to  the  provisions  of  The 
Lands    Clauses    Consolidation    Act,   1845 ;     that    the 
defendants    and  the  prosecutor    attended    before    the 
umpire  by  their  respective  counsel  and  attorneys  and 
evidence  was  given  in  support  of  the  claim ;   that  it  was 
agreed  between  the  defendants  and  the  prosecutor  that 
the  umpire  should  make  his  award  on  or  before,  &c.,  and 
that  the  umpire  duly  made  his  award.     The  writ  tben 
commanded  the  defendants  to  take  up  the  award. 

Return.  That  the  exclusive  ferry  and  the  interest 
therein  of  the  prosecutor  had  not  been  injurious]/ 
affected  by  the  defendants'  works  within  the  meaning  of 
The  Lands  Clauses  Consolidation  Act^  1845,  and  that  the 
prosecutor  was  not,  under  the  provisions  of  that  Act, 
entitled  to  claim  or  recover  compensation  from  the 
defendants. 

Demurrer,  and  joinder. 

Morgan  Lloyd,  in   support  of  the  demurrer. — The 
proper  time  for  raising  the  objection  whether  the  pro- 
secutor is  entitled  to  compensation  is  when  an  action  is 
brought  on  the  award.     ICochbum  C.  J.     Suppose  the 
award  is  a  nullity :  are  the  defendants  bound  at  a  great 
expense  to  take  up  an  award  which  would  be  of  no 
benefit  to  any  one  ?     Lush  J.     The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.  5.  68.,  wbici 
gives  the  claimant  the  option  of  proceeding  by  arbitra- 
tion or  before  a  jury,  says,    "If  any  party  shall  be 
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entitled  to  any  coTnpensation  iu  respect  of  any  lands,  or        1869. 
of  any  interest  therein^  which  shall  havcheen  taken  for    The  Quisn 
or  injuriously  affected  by  the  execution  of  the  works/'     Cambbiam 
&c    When  the  arbitrators  could  not  agree  both  parties      (^J^nl 
agreed  that  the  umpire  should   determine  the  claim. 
[CocUfurn  C.  J.     The  defendants  appointed  an  arbitrator 
Qi^der  protest,  and  on  this  demurrer,  which  admits  that 
the  return  is  true,  the  whole  proceeding  was  coram  non 
jndice.    The  prosecutor  may  traverse  the  return  as  well 
as  demur;  and  if  he  succeeds  on  it,  a  peremptory  man- 
damus will  be  awarded.]     After  that  it  might  still  be 
necessary  to  bring  an  action  on  the  award,  in  which  the 
question  might  be  raised  again.     [^Cockburn  C.  J.     The 
prosecutor  may  take  up  the  award.]     Stat.  8  &  9  VicL 
c.  18.1.  35.  requires  that  the  award  shall  be  delivered  to 
the  promoters,  and  it  is  their  duty  to  take  it  up ;  Reff, 
T.  The  South  Devon  Railioay  Company  (a). 

Afclntyre,  contra. — The  return  shows  that  the  case  is 
not  within  the  statute ;  therefore  there  is  no  obligation 
ou  the  defendants  to  take  up  the  award.  He  was  then 
stopped. 

Per  Curiam  (Cockburn  C.  J.,  Lush  and  Hayes  JJ.) 

Judgment  for  the  defendants. 

(a)  15  Q.  B,  1043. 
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Wednesday,     The  QuEEN,  OH  the  prosecution  of  the  Church- 
wardens  and  Overseers  of  St.  Mary,  Cardiff, 

^^Cm^**"      CLgo^inst  The   Great  Western  Railway  Com- 
mittee Amende      ^^^.. 

ment  Act,  pany. 
1864,27#28 

Ffctc.39.  tf.  1.  Under  The  Union  Assessment  Committee  Amendment  Art,  1864, 

Valuation  list,  27  &  28  Vict,  c,  39.  s,  1.,  it  is  a  condition  precedent  to  the  right  of 

Apjfeal  against  appeal  against  each  and  every  rate  made  in  conformity  with  the  valuation 

^^'•.  list,  that  the  appellant  should  give  a  notice  of  objection  against  the  list 

Notice  to  to  the  assessment  committee ;  and  that  nothwithstanding  an  appeal 

assessment  against  the  next  preceding  rate  by  the  appellant  is  pending,  ana  ttie 

committee*  figures  in  the  valuation  Est  are  the  same,  so  far  as  the  appellant  is 
concerned. 

A  T  the  Glamorganshire  Quarter  Sessions,  held  on  the 
81st  December^  1867,  an  application  to  enter  and 
respite  an  appeal  by  Tlie  Great  fVettem  Railway  Com" 
pany  against  a  rate  made  on  the  19th  October  by  the 
churchwardens  and  overseers  of  the  parish  of  St  Mary^ 
Cardiff^  in  which  the  appellants  were  rated  on  a  wharf 
in  their  occupation,  was  refused,  subject  to  the  following 
case  for  the  opinion  of  this  Court. 

The  assessment  committee  of  the  Cardiff  Union,  on 
the  24th  Aprils  1865,  duly  approved  a  valuation  list  for 
the  parish  of  Su  Mary^  Cardiff ^  in  wliich  list  the  appeU 
lants  were  assessed  for  the  wharf  in  their  occupation . 
on  the  rateable  value  of  1421/. 

The  respondents,  on  the  15th  May^  1867,  made  a 
rate  for  the  relief  of  the  poor  of  the  parish,  and  assessed 
the  appellants  on  their  wharf  according  to  the  valuation 
list. 

The  appellants  on  the  making  of  the  rate  having 
previously  given  the  proper  notices  objected  before  the 
assessment  committee,  who  declined  to  alter  the  amount 
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At  which  the  appellants  inrere  assessed  in  respect  of  tlie 
wharf. 

The  appellants  appealed  against  the  rate  to  the 
Quarter  Sessions  held  on  the  11th  October,  1867.  The 
only  question  then  being  whether  the  appellants  were 
liable  to  be  rated  in  respect  of  wharfage  rates  or  dues 
the  rate  was  confimaed,  subject  to  a  case  for  the  opinion 
of  this  Court  (a). 

The  respondents  made  another  rate  on  the  19th 
October^  1867,  in  conformity  with  the  same  valuation 
list,  and  the  appellants,  having  previously  given  twenty- 
one  days  notice  to  the  overseers  of  the  parish,  and  to  the 
ssaessment  committee,  of  their  intention  to  appeal  to 
the  Quarter  Sessions,  applied  to  enter  and  respite  an 
appeal  against  the  second  rate  on  the  ground  that  the 
case  granted  on  the  first  appeal  was  not  yet  disposed  of, 
and  that  the  same  question  was  at  issue. 

It  was  objected  by  the  respondents,  and  admitted  by 
the  appellants,  that  the  appellants,  after  the  making  of 
the  rate  of  the  19th  October,  1867,  had  not  (so  far  as 
the  rate  appealed  against  was  concerned)  gone  before 
or  failed  to  obtain  relief  from  the  assessment  committee, 
and  it  was  contended  that  a  notice  of  objection  ought 
to  have  been  given  to  the  assessment  committee  against 
the  valuation  list,  as  a  condition  precedent  to  an  appeal 
gainst  the  last  mentioned  rate  to  the  Quarter  Sessions. 
The  appellants  contended  that,  the  rate  having  been 
made  on  a  valuation  list  in  which  the  figures  were  the 
same  (so  far  as  they  were  concerned),  and  to  which  they 
Iiad  objected  before  the  assessment  committee  prior 
to  appealing  against  a  former  rate,  it  was  unnecessary 

(ff)  The  same  question  was  raised  and  decided  in  Reg.  y.  Tke  Rhymney 
^<n/iM^  Company,  ante,  p.  198. 
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that  they  should  again  give  notice  of  objection  to  the 
valuation  list  and  appear  before  the  assessment  com- 
mittee. 

If  the  Court  should  be  of  opinion  that  the  Quarter 
Sessions  ought  to  have  granted  the  application,  the 
appeal  against  the  rate  made  on  the  19th  October^  1867, 
was  to  be  entered  and  respited. 

The  Union  Assessment  Committee  Amendment  Adj 
1864.,  27  &  28  Vict.  c.  89.,  recites  that  "  it  is  expedient 
to  amend  The  Union  Assessment  Committee  Act,  1862, 
in  regard  to  appeals  against  poor  rates,  and  to  make 
further  provisions  for  securing  correct  and  uniform 
valuations  of  the  property  liable  to  be  assessed  to  the 
relief  of  the  poor." 

Sect.  1.  *'  Before  any  appeal  shall  be  heard  by  any 
Special  or  Quarter  Sessions  against  a  poor  rate  made 
for  any  parish  contained  in  any  Union  to   which  The 
Union  Assessment  Committee  Act,  1862,  applies,  the 
appellant  shall  give  twenty-one  days  notice  in  writing 
previous  to  the  Special  or  Quarter  Sessions  to  which 
such  appeal  is  to  be  made  of  the  intention  to  appeal, 
and  the  grounds  thereof,  to  the  assessment  committee 
of  such  Union  :  Provided,  that  after  the  first  day  of 
Auguit  next  no  person  shall  be  empowered  to  appeal 
to  any  Sessions  against  a  poor  rate  made  in  conformity 
with  the  valuation  list  approved  of  by  such  committee, 
unless  he  shall  have  given  to  such  committee  notice  of 
objection  against  the  said  list,  and  shall  have  failed  to 
obtain  such  relief  in  the  matter  as  he  deems  just ;  and 
which  objection,  after  notice  given  at  any  time  in  the 
manner  prescribed  by  the  said  Act  with  respect  to 
objections,  the  committee  shall  hear,  with  full  power  to 
call  for  and  amend  such  list,  although  the  same  has 
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been   approTed  of,  and  no  subsequent  list  has  been 
tnuismitted  to  them,  and  if  they  amend  the  same  shall 
give  notice  of  such  amendment  to  the  overseers,  who 
shall  thereupon  alter  their  then  current  rate  accord- 
ingly/* 

Sect.  2.  "  The  assessment  committee  of  such  union 
may,  with  the  consent  of  the  guardians  of  such  union, 
sfter  notice  shall  have  been  sent  to  every  guardian, 
appear  as  respondents  to  such  appeal,  but  in  the 
name  of  the  guardians  of  such  union,  in  like  manner, 
snd  with  the  same  incidents,  and  subject  to  the  same 

liabilities,  and  entitled  to  the  same  remedies  and  rights, 

as  in  the  case  of  persons  other  than  the  overseers  to 

whom  notice  of  appeal  may  be  given/' 


1869. 

The  QuiM 

Gbbat 
Wbsterh 

Bailway 
Company. 


Field  (Philbrick  with  him),  for  the  respondents. — The 
proviso  to  Stat.  27  &  28  Vict,  c.  89.  «.  1.  requires  that 
the  appellants  should  have  given  notice  to  the  assess- 
ment committee  of  their  objection  to  the  valuation  list 
before  proceeding  with  their  appeal  against  the  second 
nte.     The  notice  is  required  in  order  that  the  assess- 
ment committee  may  exercise  the  right  given  by  sect.  2 
of  heooming  parties  respondent  to  the  appeal,  and  that 
before  they  embark  in  litigation,  they  may  have  infor- 
mation which  would  not  be  given  to  them  under  stat. 
1^  b  13  Vict.  c.  45.     The  appeal  against  the  first  rate 
is  irrelevant,  for  rateable  property  continually  varies  in 
value.  [Cockbum  C.  J.   The  rate  may  difier  in  amount, 
but  does  not  the  assessment  remain  the  same  ?]   Sect.  1 
gives  the  committee  power  to  amend  the  valuation  list. 
^venif  the  objection  is  the  same,  they  should  have  an 
opportunity  of  re-considering  it :  they  may  have  seen 
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reason  to  alter  their  assessment  upon  taking  the  opinion 
of  counsel. 

J.  fV.  Bowerii  for  the  appellants. — ^The  appellants  have 
complied  with  stat.  27  &  28  Vici.  c.  89.  s.  1.  by  giving 
notice  of  objection  to  the  assessment  committee  against 
the  valuation  list  on  their  appeal  against  the  first  rate, 
which  involves  the  same  points  as  the  present  appeal, 
and  is  still  pending.     The  appellants  have  in    effect 
appealed  against  every  rate  made  on  the  assessment 
objected  to.   [Hayes  J.  This  appeal  is  against  the  second 
rate.     Cochbum  C.  J.    Every  appeal  against  a  rate  is  a 
distinct  proceeding :  the  statutory  conditions  annexed  to 
an  appeal  form  part  of  each.    What  is  there  to  shew  that 
the  assessment  in  the  valuation  list  may  not  be  altered 
between  the  time  of  making  one  rate  and  that  of  making 
another?     Mellor  J.   The  appellants  may  have  an  addi- 
tional objection  to  the  assessment:  also  the  assessment 
committee  may  change  their  opinion,  or  the  members 
of  it  may  be  different.     Liuh  J.    By  sect.  1  the  assess* 
ment  committee  are  made  the  first  court  of  appeal. 
Cockbum  C.  J.    The   appellants  have  given  notice  of 
objection  against  the  valuation  list  in  another  appeali 
but  not  in  the  present,  and  therefore  have  not  complied 
with  the  statute.] 


Per  Curiam.     (Cockburn  C.  J.,  Mellor,  Lush  and 
Hayes  JJ.) 

Order  confirmed. 
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The    Queen    against    The    Overseers   of    the  Wedneaday, 

ransh  of  Malden.  -~ 

Union  AaseaS' 

J<5^  finiflhed  and  fit  for  occupation,  fctit  not  let  op  occupied,  which  ^^^  j^^t 
had  been  omitted  in  the  valuation  list  made  by  the  OTeraeera  under   iggo  25  i*  26 
^^  o^  The  Union  Assessment  Committee  Act,  1862,  25  &  26  Vict,    vici  c  153 
c.  103.  are  rateable  hereditaments,  and  ought  to  be  inserted  in  the  ««  14.  20 
TJiluation  list  by  the  assessment  committee  under  sect.  20.  Valuation  list. 

Sateable 

^N  appeal  to  the  Quarter  Sessions  for  the  county  of  ^"^P*^^* 

Surrey,  by  the  overseers  of  the  parish  of  Maiden, 
against  the  supplemental  valuation  list  relating  to  the 
rateable  hereditaments  for  the  parish,  which  had  been 
confirmed  and  approved  by  the  assessment  committee 
for  the  parish^  was  dismissed  subject  to  the  opinion  of 
of  tMs  Court  on  the  following  case : 

C.  Blake  is  one  of  the  inhabitants  of  the  parish  of 
Maiden.  Before  the  makiog  of  the  supplemental  valua- 
tion list  he  erected  upon  part  of  a  close  of  land  belong- 
ing to  him,  and  situated  within  the  parish,  five  houses, 
which,  together  with  garden  ground  enclosed  therewith 
for  the  purpose  of  occupation  therewith,  take  up  about 
six  acres  of  the  land. 

Pursuant  to  the  provisions  of  The  Union  Assessment 
Committee  Act,  1862,  25  &  26  Vict.  c.  103.,  the  appel. 
lants,  on  the  22nd  February ,  1868,  made  a  supplemental 
valuation  list  for  the  parish,  and  returned  it  to  the 
assessment  committee  of  the  Kingsttm  Union,  to  which 
\Jmon  the  parish  belongs,  and  in  that  list  no  mention 
was  made  of  the  houses  and  garden  ground  or  of  either 

Y  2 
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1&G9.        of  them.     At  that  time  the  five  houses  were  completely 
The  QvEoi'  finished  and  ready  for  ocenpation,  but  neither  of  them 

OverJeers  of     ^*^  ^^^^  ^^^^^  ^^*  ^^  OCCUpied. 

Maldu.  Thg  assessment  committee  upon   the  supplemental 

Taluation  list  being  returned  to  them^  altered  it  by 
inserting  therein  the  five  unoccupied  houses  of  C  Blaie, 
and  assessed  them,  together  with  the  garden  ground 
attached  thereto  at  the  sum  of  425/.  as  their  rateable 
and  net  annual  value,  and  the  committee  accordingly 
thereby  increased  the  rateable  and  net  aunual  value  of 
the  parish  by  that  sum,  and  thereby  raised  the  rateaUe 
value  of  the  parish  from  2444/.  5$.  to  2869/.  5#. 

In  the  valuation  lists  for  other  parishes  of  the  King- 
tton  Union,  where  within  the  knowledge  of  the  committee 
new  houses  had  been  erected,  houses  finished  and  ready 
for  occupation,  though  never  let  or  occupied  had  been 
included  and  assessed. 

The  appellants,  pursuant  to  sect.  18,  objected  to  the 
alteration  in  the  supplemental  valuation  list  made  by 
the  assessment  committee,  on  the  ground  that  the  five 
houses  ought  not  to  have  been  inserted  therein,  inas- 
much as  they  were  not  finished  and  fit  for  occupation, 
and  further,  that  if  they  were  finished  and  fit  for  occupa- 
tion they  were  not  in  fact  occupied,  but  the  assessment 
committee  under  sect.  19  refused  to  allow  the  appellants' 
objection  and  confirmed  the  list  as  altered  by  them. 

It  was  admitted  that,  assuming  the  respondents  had 
a  right  to  insert  in  their  snpplemental  valuation  list 
the  five  houses,  the  assumed  rental  thereon  respectively 
specified  for  the  same  with  the  land  belonging  to  each 
of  them  respectively  was  fair  and  reasonable,  and  that 
as  to  all  the  residue  of  the  property  set  forth  in  the 
valuation  list  it  was  properly  and  fairly  valued. 
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The  qaestion  for  the  opinion  of  this  Court  was,  whe- 
ther the  five  houses  so  finished  and  fit  for  occupation/ 
but  not  in  fact  let  or  occupied,  ought  to  be  inserted  and 
assessed  in  the  valuation  list  ? 


1809. 


The  QuECH 

V. 

Overseen  o 
Halokn. 


Bush  Qwper  (Forbes  with  him),  for  the  appellants. — 
By  The    Union    Assessment    Committee    Act,    1862, 
25  &  26  Vzct  c.  103.  *.  14.,  the  overseers  in  the  first 
instance  are   to  make  a  list  of  all  the  rateable  here- 
ditaments in  so  much  of  the  form  shewn  in  the  Schedule 
aunexed  to  stat.  6  &  7  fV.  4.  c.  96.  as  is  set  out  in  the 
Schedule  to  stat  25  &  26  Vict.  c.  103.     By  sect.  20  the 
a^easment  committee  are  to  revise  the  valuation  list, 
"  and  insert  therein  any  rateable  hereditament  omitted 
therefrom."     Sect  25,  which  directs  the  overseers  to 
make  a  supplemental  list  "  when  and  so  often  as  any 
property  not  included  in  the  valuation  list  in  force  in 
any  parish  becomes  rateable"  provides  for  the  present 
caaa     [Lush  J.    That  section  adds  ''  and  when  and  so 
often  as  it  shall  appear  to  the  overseers  that  any  rateable 
property  included   in  such  list   has  been  increased  or 
reduced  in  value  since  the  valuation  thereof,  whether 
by  building,  &c. ;"  that  is  the  present  case  (a).]     Rate- 
able property  is  property  which  has  carried  a  rate,  or  is 
capable  of  being  assessed  at  the  time  of  making  the 
nloation  list     The  poor  rate  is  a  personal  tax  in  res- 
pect of  property,  being  raised  by  taxation  of  the  inhabi- 
tants and  of  occupiers  of  lands,  ftc.,  in  the  parish ;  stat. 
43  El.  c.  2.  s.  1.     Under  that  statute,  if  there  was  no 


(a)  The  Poor  Law  Amendment  Act,  1868,  31  &  32  Vtct.  c.  122.  s.  38., 
proTidei  for  the  rating  of  new  houBes  or  buildings  which  were  "  incom- 
plete,  or  not  fit  for  occupation"  at  the  time  when  the  current  rate  was 
nade. 
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1869.       occupier  of  property  there  could  be  no  rate  upon  it.    The 
The  QuiiN    fo^^  of  rate  given  in  the  Schedule  to  stat.  6  &  7  ^-  4 

OveiBeeni  of    ^'  ^®''  *"^^  *^®  ^^^^  ^^  valuation  list  in  the  Schedule 
Maldbh.     to  stat.  25  &  26  Vict.  c.  103.,  have  a  column  for  the 
name  of  the  occupier.     In  Rex  v.  The  Undertakers  of 
The  Aire  and  Calder  Namgatian  {a\  the  rate  omitted 
to  state  the  property  in  respect  of  which  all  the  persons 
except  the  appellants  were  rated;   and  Abbott  C.  J. 
said,  p.  714,  "  The  objection  to  the  form  of  the  rate  is 
decisive.     If   any  person  wished  to   appeal,    on  the 
ground  that  another  was  underrated,  how  could  he  tell 
in  respect  of  what  property  the  rate  was   imposed." 
[T^ush  J.     As  soon  as  the  overseers  find  the  houses 
occupied,  they  will  assess  the  occupiers  at  the  amount 
stated  in  the  valuation  list]     Suppose  an  occupier  does 
not  come  in  till  after  the  time  for  appealing  under 
stat  25  &  26  Vict.  c.  103.  s.  82.  has  elapsed.     [Lush  J. 
His   name  will  appear  on  the  poor  rate.      I^idd,  for 
the  respondents. — The  Union  Assessment  Committee 
Amendment   Act,   1864,  27  ft  28   Vict,  c  39.  s.  U 
gives  the  appellant  a  right  to  appeal  to  the  Quarter 
Sessions,  after  notice  to  the  assessment  committee  (&) 
given  at  any  time  in  the  manner  prescribed  by  stat. 
25  ft  26  Vict.  c.  103.  •'  with  respect  to  objections.*']    By 
sect.  30  of  stat  25  ft  26  Vict.  c.  103.  the  contribution 
of  each  parish  to  the  common  fund  is  to  be  determined 
by  the  rateable  value  of  the  property  stated  in  the 
valuation  lists  for  the  time  being;   and  if  property 
unoccupied  is  inserted,  the  rated  inhabitants  will  be 
subjected  to  the  hardship  of  paying  in  respect  of  that 
property.     [Lush  J.     The  same  hardship  would  occur 

{a)  2B.fa  713.  (h)  See  the  preceding  case. 
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if  hoases  occupied  at  the  time  of  making  the  valuation 
list  were  afterwards  deserted.] 

Fi^Jd {Thesiger  with  him),  for  the  respondents. — In 
A;^.  V.  The  Overteers  of  Hammersmith  (a)  it  was  held 
that  under  stat.  15  &  16  Vict  c.  81.  s.  2.,  which  directs 
that  the  basis  or  standard  for  assessing  county  rates 
shaU  be  "  founded  and  prepared  rateably  and  equally 
according  to  the  full  and  fair  annual  value  of  the  pro- 
perty, &c.,  rateable  to  the  relief  of  the  poor,"  unoccupied 
hoases  were  to  be  included.     [He  was  then  stopped.] 
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LvsH  J.   The  present  case  is  not  distinguishable  from 
Beg.  V.  The  Overseers  of  Hammersmith  {a),  and»  inde- 
pendently of  that  case,  I  should  feel  constrained  to 
adopt  the  construction  which  the  Quarter  Sessions  have 
put  on  this  statute.     The  phrase  ''  rateable  property'' 
means  property  in  its  quality  and  nature  capable  of 
being  rated.    It  has  been  urged  that,  as  the  valuation 
list  is  the  basis  of  the  contribution  of  each  parish  to  the 
common  fund,  if  these  houses  are  included  the  ratepayers 
will  have  to  pay  in  respect  of  property  not  occupied. 
The  answer  is  that  the  Legislature  have  so  enacted. 


Hannen  and  Hayes  JJ.  concurred. 


Order  confirmed. 


(a)  33X.  r.  183;  7  fK.  1?.  624. 
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^^J^^      The  Queen  against  The  Overseers  of  Luustbis- 
SANT  and  the  Assessment  Committee  of  the 

Poor  rate.  ^     . 

jRat/twjy.  Pontypridd  Union. 

Increatid 
traffic  beyond 

P<^h,  The  E.  V.  RaUway,  the  greater  part  of  which  is  within  the  parieh  of 

Addition  to        x.^  ^th  branches  whoUy  within  it,  bringa  traffic  to  the  &  JT.  Bailwaj 

rateable  value,    which  is  conveyed  over  it  and  other  portions  of  the  G,  W.  Rmlwt^  Com- 

pan^B  lines.    The  8.  W.  Railway  is  the  property  of  the  Q.  W.  BaUway 

Company^  who  are  also  occupiers  of  the  fe  V.  Kailway  and  brancbos  at 

a  fixed  rent    Held,  that  in  ascertaining  the  rateable  valae  of  the  occa- 

Sition  of  the  E.  V.  Railway  in  L,  the  value  of  the  line  to  the  G.  W. 
ailway  Company  in  bringing  traffic  to  the  8.  W.  Railway  not  within 
the  parish  of  X.  was  not  to  be  taken  into  account. 

f\^  appeal  to  the  Glamorgatuhire  Quarter  Sessions 
agamst  a  poor  rate  for  the  parish  of  UaaitriMsani, 
in  which  7%e  Great  WeHern  Railway  Company  were  rated 
as  occupiers  of  the  Ely  Valley  Railway  and  branches  at 
a  rateable  value  of  400/.^  the  Sessions  reduced  the  rate- 
able value  to  270/.,  subject  to  the  opinion  of  this  Court 
upon  the  following  case. 

The  Ely  Valley  Bailway  commences  at  Binary  a  few 
chains  beyond  the  northern  extremity  of  the  parish  of 
Llantrissant,  in  the  Pontypridd  Poor  Law  Union,  and, 
after  running  through  that  parish  to  a  point  a  few  chains 
beyond  its  southern  boundary,  forms  a  junction  with  the 
South  Wales  Kailway.  It  has  two  branches,  called 
respectively  the  Mynydd  branch  arid  Gellys/undd  branch. 
It  is  also  connected  at  or  near  A  Tynydd  with  the  Zfan- 
trissant  and  Taff  Vale  Junction  Railway  and  at  the 
SotUh  Wales  junction  with  the  Cok^Hdge  Railway.  The 
branches  are  wholly  and  the  main  line  chiefly  in  the 
parish  of  Llantrissant,  it  being  admitted  that  the  entire 
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length  of  railway  is  ten  miles  and  seventeen  chains,  of 
^vludi  aeven  miles  and  twenty-three  chains  are  in  this 
puish.    The  traffic  is  chiefly  minerals,  &c.,  produced 
^m  iron  and  coal  works,  which  are  situated  partly 
irithin  and  partly  beyond  the  parish.     The  greatest  por- 
tion of  that  traffic  is  brought  by  the  Ely  Valley  Railway 
to  the  South  Wales  Railway  and  conveyed  for  some 
distance  over  that  line  and  over  other  portions  of  The 
Great  We$tem  Railway  Company^s  lines. 

The  South  Wales  line  is  the  property  of  the  appel- 
lants, who  are  also  the  occupiers  of  the  Ely  Valley  Rail- 
way and  its  branches  under  an  agreement  for  a  lease  for 
999  years,  from  the  Ist  January,  1861,  which  agreement 
was  confirmed  by  The  Great  Western^  Hereford^  Ross, 
and  Gloucester,  and  Ely  Valley  Railways  Act,  1862, 
25  &  26  Vtct.  c.  cxcvi.,  by  which  The  Great  Western 
RaSway  Company  undertook  to  pay  The  Ely  Valley 
RaUway  Company  a  fixed  rent  of  8000/.  for  the  year 
1864,  3750/.  for  the  year  1865,  and  4000/.  for  the  year 
1866  and  the  remaining  period. 

The  Ely  Valley  Railway  brings  a  considerable  amount 
of  traffic  to  the  appellants'  South  Wales  line,  which  thus 
derives  benefit  from  the  Ely  Valley  Railway  as  a  feeder 
to  the  main  line. 

On  the  hearing  of  the  appeal  it  was  agreed  that  the 
only  question  for  the  Sessions  was,  whether  the  value  of 
the  traffic  contributed  by  the  Ely  Valley  line  and 
braoches  in  bringing  traffic  to  any  portion  of  The  Great 
Western  Railway  Company^  South  Wales  line  was  to  be 
taken  into  consideration  in  estimating  the  amount  of 
the  rate  in  the  parish  of  Llantrissant. 

The  Sessions  decided  the  question  in  the  negative  and 
reduced  the  rateable  value  to  270/. 
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1869.  The  question  for  the  opinion  of  this  Court  was^  whe- 

TheQuEBH  ther  the  respondents  were  entitled  to  take  into  oon- 
Overseers  of  sideration  in  their  assessment  the  value  of  the  line  to 
The  Great  Western  Railway  Company  as  bringing  traffic 
to  that  Company's  South  Wales  line,  in  addition  to  the 
net  profit  as  derived  from  the  traffic  passing  through  the 
parish  of  LlantrissanL 

Field  {J.  JV.  Bowen  with  him),  for  the  appeUants. — 
The  Great  Eastern  Railway  Company ^Sif  pis.,  The  Over- 
seers  of  Hauyhley,  respts.  (a)  has  disposed  of  the  ques- 
tion in  the  present  case.     [He  also  cited  Rex  v.  TTie 
Inhabitants  of  Kingswinford  (i),    The   South    Eattem 
Railway  Company,  appts.,    Tlie  Overseers  of  Dorking, 
respts.  (c).]     The  Court  then  called  upon 

Michael,  for  the  respondents. — ^The  Ely  Valley  Rail* 
way  would  command  a  greater  rent  from  the  hypothetical 
tenant  as  being  a  feeder  to  the  South  Wales  line.     [He 
referred  to  The  London  and  North  Western  Railway  Com- 
pany,  appts.,   I'he  Overseers  of  Cannock,  respts.   {d). 
In    The  Newmarket  Railway   Company  v.    The   Over- 
seers of  St.  Andrew  the  Less,    Cambridge  (e),  where 
The  Newmarket  Railway    Company  were   guaranteed 
by   another  railway    Company   a  dividend  of  3  per 
cent.,  Coleridge  and  Erie  JJ.  held  that  the  payment 
received   under    the  guarantee   could    not  be   taken 
into  account;    but   Lord    Campbell  said,  pp.  110-11, 
*'  The  appellants  contend  that  this  sum  ought  not  at 

(a)  7  B.j-S,  624.  (A)  7  B.  ^  C,  236. 

(c)  3^.  #^.491. 

(d)  9  L.  T.  325.    See  note,  post,  p.  334. 
(f)  3  E.  4-  B.  94. 
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all  to  be  taken  into  consideration  in  assessing  them  as        1869. 
occupiers  of  the  railway  to  the  relief  of  the  poor ;  alleging    The  Quxir 
that  it  cannot  be  treated  as  the  earnings  of  their  railway,    Overeeere  of 
or  as  renty  or  money  paid  in  the  nature  of  rent,  for  the 
nse  of  the  railway,  and  ought  to  be  considered  only  as 
an  indemnity  to  the  appellants,  or  a  payment  to  them 
under  a  guarantee,  unconnected  with  the  occupation  or 
enjoyment  of  land.     But  I  am  of  opinion  that,  in  assess- 
ing the  appellants  for  the  portion  of  the  branch  line 
which  is  within    the  limits  of  the  respondent  parish, 
this  payment  ought  to  be  taken  into  consideration.     I 
think  it  is  received  by  the  appellants  in  respect  of  their 
occupation  of  their  railway,  and  is  part  of  the  profits 

of  that  occupation The  railway,  within  the 

respondent  parish,  is  rendered  more  valuable  and  pro- 
ductive by  something  connected  with  the  use  of  it  in 
another  parish,   and,  according  to  decided  cases,  its 
rateable  value  within  the  respondent  parish  is  thereby 
enhanced.''     In  The  South  Eastern  Railway  Company, 
appts.,  7%e  Overseers  of  DarJcinff,  respts.  (a)  Ijord  Camp^ 
M said,  pp.  513-14,  ''The  liability  of  the  appellants,  to 
be  assessed  to  the  relief  of  the  poor  in  the  parish  of 
Dorkbig  in  respect  of  the  portion  of  the  Reading  line 
in  that  parish,  cannot  be  confined  to  the  net  profit 
derived  by  the    appellants   from    the  traffic    passing 
through  that  parish.    They  are  only  to  be  assessed  in 
that  parish  in  respect  of  property  occupied  by  them  in 
that  parish;  but  its  value  in  the  parish  may  be  enhanced 

by  circumstances  existing  out  of  the  parish 

Phs  the  net  profit  derived  from  the  traffic  passing 
thiough  the  parish  of  Dorking,  the  appellants  do  derive 
a  profit  from  the  occupation  of  the  portion  of  the  line 
in  that  parish.    But  it  is  said  that  in  respect  of  this 

(a)  ZE.iB.  491. 
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last  profit  they  ought  only  to  be  assessed  in  the  parishes 
through  which  the  main  line  passes.   I  am  of  a  contrary 
opinion.  This  profit^  although  not  received  for  the  traflSc 
upon  the  line  in  the  parish  of  Dorhing^  originates  from 
the  occupation  by  the  appellants  of  land  in  the  parish 
of  Dorking ;  and,  if  they  are  assessed  in  that  parish  in 
respect  of  this  profit,  in  estimating  their  profits  ia  the 
parishes  through  which  the  main  line  passes  there  oaght 
to  be  a  deduction  in  respect  of  what  is  paid  for  the  line 
which  is  worked  as  a  feeder  to  the  main  line.''    In  The 
Great  Eastern  Railway  Company,  appts.,  Tlie  Overseen 
of  Haughleyy  respts.  {b\  the  question  was  whether  addi- 
tional trafSc  beyond  Haughley  ought  to  be  taken  into 
account  as  reducing  the  expenditure  of  the  line  in  that 
parish  and  thereby  increasing  its  rateable  yalue.     In 
the  present  case  the  whole  traffic  which  it  is  sought  to 
take  into  account   has   arisen  within   the   respondent 
parish. 


Mellor  J.  It  is  not  easy  to  reconcile  all  that  has 
been  said  in  the  decided  cases  on  the  subject  of  asses- 
sing to  the  poor  rate  branch  lines  of  railway  or  lines 
contributing  to  the  traflSc  of  other  lines.  I  think  it  is 
immaterial  whether  the  line  to  be  rated  is  a  branch  or 
portion  of  a  main  line.  The  true  principle  on  which  the 
assessment  ought  to  be  made  is  to  ascertain  what  is  the 
rateable  value  of  the  portion  of  the  railway  in  each 
parish  through  which  it  passes,  that  is,  what  the  hypo- 
thetical tenant  would  give  for  the  line  in  that  particular 
parish.  It  would  be  very  dangerous  to  disturb  tfaat 
principle.  The  question  left  to  us  is,  whether  the  rail- 
way in  the  parish  of  Llantrissant  is  to  be  rated  in  respect 
of  the  traffic  which  it  contributes  to  The  Great  IVestern 

{a)  7  B.  #  &  624. 


■AKT. 


XXXII.    VICTORIA.  333 

Railway  Company's  South  Wales  line  in  addition  to  the        1869. 
profit  which  the  railway  itself  earns.  The  Quiin 

That  question,  notwithstanding  what  is  reported  to    oyerewraof 
haye    been    said    in    The  L(mdan  and   North   Western     ^^"''^"* 
RaUway  Company y  appts.,  and  The  Overseers  of  Cannock^ 
Ttspts.(a),is^i]i  principle,  decided  by  The  Great  Eastern 
RaUway  Company,  appts..   The  Overseers  of  Haughley, 
respts.  (6).     In  the  later  case  there  was  no  difference  of 
opinion  on  the  Bench,  and  I  abide  by  the  opinion  I  then 
expressed,  that  the  rateable  value  of  the  line  of  railway 
\T\  each  parish  through  which  it  passes  must  depend 
upon  the  earnings  of  the  railway  within  it,  deducting 
the  eipenses  which  properly  belong  to  that  part  of  the 
line.    Some  difficulty  has  been  introduced  by  confound- 
ing the  value  of  the  line  to  the  hypothetical  tenant  and 
its  value  to  an  actual  tenant :  the  rent  which  a  particular 
tenant  will  give  is  not  the  criterion  of  the  rateable 
valae.     The  simple  question  in  the  present  case  is,  whe- 
ther because  the  traffic  which  comes  from  the  parish 
of  Llantrissant  passes  on  to  The  Great  Western  Railway 
Ccmpantf*%  South  Wales  line  and  thereby  enhances  the 
Talae  of  it,  any  addition  ought  to  be  made  to  the  rate- 
able value  of  the  Ely  Valley  Railway  in  the  parish  of 
Uonirissant.     To  this  question  there  can  be  but  one 
answer:  No.     Therefore  the  order  of  Sessions  must  be 
coniinDed. 

Haknin  J.  concurred. 

Hayes  J.  I  entirely  agree.  The  Great  Eastern  RaiU 
»fly  Company^  appts..  The  Overseers  of  Haughley, 
respts.  {h),  has  settled  the  law  on  this  point. 

Order  of  Sessions  confirmed. 
W  9  L  T,  325.   See  note,  post,  p.  334.  {b)  7  B,  f  8.  624. 
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J^^^^»      The  LowDON  and  Nobth  Westekk  RaUway  Compan j,  appeUants,  The 
1863.]  '  Oreneen  of  the  Parish  of  Canitock,  respondentB. 

gPECIAL  case  stated  under  stat  12  &  13  Fict.  c,  45.,  in  an  appeal 
against  a  poor  rate  for  the  parish  of  Cannock,  in   the  eountj  of 
Stafford. 

7%$  Cannock  Mineral  Railway  Company ,  under  a  power  in  their  Act, 
had  leased  their  undertaking  to  the  appellants  at  the  jearly  rent  of 
5500^.  in  perpetuity.   The  expenses  of  working  the  railway  in  the  parisli 
of  Cannock  exceeded  the  gross  receipts  there.    The  Cannock  Mineral 
Railway  formed  a  Unk  in  the  appeUants'  system  of  railwajSi  and  at  the 
time  when  the  lease  was  agreed  upon  the  appeUants  considered  the 
possession  of  that  line  of  great  importance  both  with  a  Tiew  to  secure 
traffic  for  their  main  lines,  and  to  prevent  other  railwaj  Companies 
from  gaining  access  to  the  district ;  but  so  far  as  the  exclusion  of  other 
Companies  from  the  district  those  considerations,  tram  a  chBDge  of 
circumstances,  did  not  exist  at  the  time  of  making  the  rate  in  question. 
Passengers,  minerals  and  goods  were  conreyed  orer  it,  and  over  the  mazii 
and  other  lines  belonging  to  or  leased  by  the  appellants,  at  throng 
rates  and  fares,  and  nearly  the  whole  of  the  traffic  on  it  passed  over 
some  part  of  the  appellants*  other  lines.    By  this  means  the  Cannock 
Mineral   Railway  contributed  considerable    additional  traffic  to  the 
appellants*  main  lines ;  but  they  were  rated  in  respect  of  that  addftional 
traffic  together  with  all  other  traffic  passing  along  their  lines  in  the 
different  parishes  where  the  profit  upon  it  arose.    The  appellants  w(uked 
the  Cannock  Mineral  Railway  in  connection  with  and  as  part  of  their 
general  system  of  lines,  and  in  the  manner  which  they  considered  most 
beneficial  for  that  system.    It  was  admitted  by  the  appellants  that  they 
were  liable  to  be  assessed  at  a  net  rateable  value  of  400.  per  acre,  beio; 
the  value  as  arable  or  pasture  land  of  the  land  occupied  by  them  in  the 
parish.     The  question  for  the  opinion  of  the  Court  was,  upon  what 
principle  the  appellants  were  liable  to  be  rated  for  their  occupation  within 
the  respondents'  parish.    If  the  Court  should  be  of  opinion  that  they 
were  liable  to  be  rated  beyond  the  sum  of  40s.  per  acre,  then  the  rate* 
able  value  upon  the  principle  laid  down  by  the  Court  was  to  be  ascer- 
tained by  a  reference  and  the  assessment  made  accordingly. 

Mellish  (Davis  with  him),  for  the  respondents. — The  rent  in  peipetniff 
under  the  lease  must  be  taken  to  be  the  gross  annual  valne  of  the 
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Cannock  Minenl  E^way.  It  is  analogous  to  the  pipes  of  a  water 
Company  which  produce  no  profit  in  the  parish  in  which  thoy  are 
laid.  [He  cited  The  South  Eastern  Railway  Company ,  appts.,  The  Over- 
feeri  oj  Dorking,  respts.  (a),  the  only  difference  in  that  case  being  that 
the  line  which  was  let  to  the  appellants  produced  a  profit  in  the 
respondents*  parish.] 

Bond  {Staveley  Hill  with  him),  for  the  appellants.— The  lease  of  the 

Cannock  Mineral  line  to  the  appellants  is  in  perpetuity,  and  therefore  it 

lonst  be  treated  as  an  integral  part  of  thn  main  line,  and  must  be  rated 

on  the  principle  of  parochial  earnings.    When  the  subject  matter  of  the 

leaee  becomes  Talueless,  the  rent  coTcnanted  to  be  paid  is  no  criterion 

of  its  rateable  value;  Rexy.  The  Inhabitants  of  Bedworth  (6),  per  Lord 

ISenborough.     In  Reg.  t.  The  Overseers  of  Fletton  (c),  the  Company 

who  occupied  the  station  recciyed  rent  for  it  from  another  Company, 

and  were  therefore  held  rateable  on  the  fuU  amount,  as  a  profit  arising 

out  of  their  occupation.    [W^htman  J.    Suppose  a  shop  in  a  populous 

town,  and  J.  on  account  of  the  advantage  which  it  would  afford  him 

for  the  stowage  of  goods  manufactured  in  another  building  or  mann- 

£M:tory  in  another  parish,  is  willing  to  give  as  tenant  from  year  to  year 

4oable  what  B.  would  ^ve  ?  Or  suppose  a  man  takes  a  piece  of  land 

from  year  to  year  merely  because  it  is  a  means  of  communication  between 

two  fields  of  his  farm.]    Suppose  a  field  of  A.  running  into  a  game 

preserc-e  of  B.,  and  B.  is  willing  to  give  a  much  better  rent  than  an 

ordinary  tenant  would  give.     [Cockbum  C.  J.     The  test  of  the  rateable 

Tslue  of  the  Cannock  Mineral  Railway  is  what  rent  would  a  Company, 

similarly  situated  as  the  appellants,  and  having  power  to  run  over  it, 

now  give,  supposing  the  lease  to  the  appellants   was  put  an  end  to. 

Blackburn  J.    And  what  would  be  the  elements  to  be  taken  into  con- 

aderation  in  order  to  determine  the  rent  to  be  given  ?]    The  parochial 

principle  was  recognised  in  Reg.  y.  The  London,  Brighton  and  South 

Cwut  RaUwag  Company  (rf),  Reg.  v.  The  Great  Western  Railway  Com- 

pojy  {The  Tilehurst  Case)  (e);  and  in  the  latter  case  it  was  held  that 

if  a  branch  of  the  line,  comprehending  several  parishes,  be  incorpo- 

nted  with  the  whole  line,  the  principle  of  proportion  laid  down  in  the 

case  must  be  applied,  not  exdusiyely  to  the  branch,  but  to  the  whole  line. 

In  The  Newmarket  Railway  Company  v.   The  Overseers  of  St.  Andrew 

the  Las,  CanOyridge  (/),  Lord  Campbell  concurred  in  the  principle  laid 
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(h)  8  East  387.  388-9. 
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down  by  Erie  and  Coleridge  JJ.  that  one  line  of  railway  wafl  not  liable 
to  be  rated  on  account  of  its  tendency  to  increase  the  profits  of  another, 
but  differed  from  them  in  the  application  of  it     [Blackinim  J.    In 
The  South  Eastern  Railway  Company ,  appts.,  The  Overseers  of  Dorlany, 
respts.  {a\  Lord  Can^beU  and  Coleridge  Z.  said,  pp.  510.  515,  that  their 
decision  did  not  in  the  least  conflict  with  Reg,  t.  The  Great  Western 
Railway  Company  {The  THehurst  Case)  (6).]     [He  also  cited  the  obser- 
vations of  Erie  J.,  pp.  503-4,  and  of  Lord  Campbell,  pp.  515-16.3     In  that 
case  it  was  found  that  if  the  leased  line  was  in  the  market  there  would 
be  a  competition  for  it  between  the  appellants  and  rival  Companiei; 
and  the  rent  would  be  enhanced  by  that  competition.    Here,  owing  to 
a  change  of  circumstances  since  the  first  formation  of  the  Cannock 
Mineral  Bailway,  there  would  be  none.    {Wightman  J.    Bat  it  is  not 
found  that  the  appeUants  would  give  nothing  for  it  if  the  lease  was  put 
an  end  to.    Cockbum  C.  J.    The  test  is,  what  is  the  annual  worth  of 
the  Cannock  Mineral  Bailway  to  the  appellants?    Looking  at  the  fact 
that  it  is  an  integral  portion  of  their  railway  and  is  a  means  of  hnoffng 
traffic  to  it)  there  maybe  a  beneficial  occupation  independently  of  profits 
derived.    In  the  present  case  the  profits  will  not  give  the  rent,  which  is 
shewn  by  other  means,  but  the  line  has  a  value  to  the  appellants.    The 
difficulty  experienced  in  these  cases  is  occasioned  by  departing  firom  the 
exquisite  simplicity  of  the  mileage  principle.]    It  might  be  worth  while 
to  the  appellants  to  keep  the  line  open  though  they  would  not  take  it 
from  year  to  year. 

MeUieh  was  not  called  upon  to  reply. 

Per  Curiam  (Cockbubn  C.  J.,  WtoHTXur,  Blackbviui  and  Msl- 
LOB  JJ.)  The  case  must  go  to  an  arbitrator,  who  will  determine  whether 
the  appellants  would  take  the  Cannock  Mineral  Bailway  at  all  as  tenants 
from  year  to  year,  and,  if  they  would,  whether  they  would  give  aoything 
for  it. 

Case  referred  accordingly. 


(fl)  ZK^B,  491. 


{b)  15  0.  B,  379. 1085. 


Friday, 
Maylih, 


DiGNAM  against  Bailt. 


Reported  post 
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Storey  against  Ashton.  Friday, 

May  7th. 


The  defendaot,  a  wine  merchant,  sent  his  clerk  with  his  hone  and  jj/^,^  ^,„^ 

«it  under  the  care  of  his  carman,  to  deliver  wine  and  bring  back  empty  ,^,.,,an<. 

bottles.    On  their  return  when  within  a  quarter  of  a  mile  from  the  •K^UnUu^m  nf 

def«jdant'8  stable,  the  cannan,  at  the  request  of  the  clerk  and  for  his  ^^  ^ 

bi^ees,  droTe  the  horse  and  cart  in  another  direction,  and  when  two  jiahaitti  of 

mileB  from  the  stable  injured  the  plaintiff  by  negligent  driying.    Held,  ^^^2«r 
that  the  defendant  was  not  liable,  as  the  act  of  the  servant  was  not  done 
i&  the  coQise  of  his  employment^  but  on  a  new  and  independent  journey. 

T'HIS  was  an  action  by  the  plaintiff  suing  by  his  next 
friend  for  an  injury  sustained  by  the  negligence  of 
tiic  defendant's  servant  in  driving  his  horse  and  cart 

On  the  trials  before  Hannen  J.,  at  the  Sittings  at 

WatmnUer,  during  Trinity  Term,  1868,  it  appeared  that 

the  defendant  was  a  wine  merchant  carrying  on  business 

in  Vine  Street,  JUinaries.  He  sent  his  derk  on  a  Saturday 

^th  his  horse  and  cart  under  the  care  of  his  carman 

to  deliver  wine  at  BlacJcheath,  and  bring  back  empty 

Utiles.    After  delivering  the  wine  at  BlacJcheath^  and 

when  they  had  returned  as  far  back  as  within  a  quarter 

of  a  mile  from  the  defendant's  stable,  the  clerk  asked 

the  carman  to  drive  him  to  the  house  of  a  friend  in  the 

City  Road  in  order  that  he  might  drink  tea  with  him. 

Tbey  bad  proceeded  about  two  miles  from  the  stable 

when  the  accident  happened.    The  horse  and  cart  were 

brought  back  to  the  defendant's  stable  about  half  past 

%UL  o'clock  in  the  afternoon.     The  hours  of  business  on 

Saturday  ended  at  3  o'clock. 

The  learned  Judge  directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave  to  move  to  enter  a 

TOL    X.  Z  B.    &    S. 
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18G9.        verdict  for  the  plaintiff  for  the  amount  of  the  damages 


Storet       conditionally  assessed. 
AsBTON.  Ill  Easter  Term  following, 

Dighy  Seymour  obtained  a  rule  accordingly- 

Prentice  {A.  L.  Smith  with  him),  shewed  cause. — The 
defendant's  servant  was  using  the  defendant's  horse  and 
cart  on  a  journey  of  his  own,  and  therefore  the  defen- 
dant is  toot  responsible ;  Mitchell  v.  Crassweller  {a\  per 
Maule  J.     [He  was  then  stopped.] 

^giy  Seymour  and  Ftnlay,  in  support  of  the  rule. — 
In  Mitchell  V.  Crassweller  {a)  there  was  a  fresh  starting 
on  a  new  journey,  in  the  course  of  which  the  accident 
happened;  for  the  carman  had  returned  to  the  defen- 
dant's shop  which  was  within  500  yards  of  the  stable. 
Here  the  journey  on  the  business  of  the  master  was  not 
finished  when  the  deviation  commenced.     [Hannen  J. 
The  only  business  remaining  to  be  done  was  that  left 
undone  by  reason  of  the  deviation.  Mellor  J.  In  Mitchell 
V.  Crassweller  {a)  Maule  J.  said,  p.  243,  "  Suppose  one  of 
his  employers  had  been  there,  and  had  said  to  the  man, 
*  Take  the  horse  to  the  stable,'  and,  instead  of  doing  so, 
he  chose  to  take  his  wife  and  children  out  for  a  drive, — 
would  his  employers  be  responsible  for  an  injury  done 
by  his  negligent  driving  on  that  trip  ?'*  Here  everything 
was  done  except  going  home  aTid  putting  the  horse  and 
cart  into  the  stable.     The  fact  of  the  business  of  the 
master  being  done  was  equivalent  to  an  order  to  take 
the  horse  and  cart  to  the  stable.]   There  was  no  evidence 

(a)  13  a  B.  237.  246. 


XXXIL  VICTORIA.  339 

of  directioiiB  by  the  defendant  aa  to  the  time  of  bringing       1869. 
back  the  empty  bottles.    IMellor  J.    Suppose  the  servant      Stobkt 
had  kept  the  horse  and  cart  out  till  midnight,  he  might      ashtoh. 
be  said  to  be  in  his  master's  employment ;  but  in  order 
to  render  the  master  responsible  he  must  be  employed 
in  his  master's  business.]   [They  cited  Joel  ▼.  Morison  (a), 
coram  Parke  B.,  Sleath  v.  IFiban  (b),  coram  Erskine  J., 
Whitman  v.  Pearson  (c).] 

CocKBVRN  C.  J.    This  rule  must  be  discharged.    The 

law  as  laid  down  by  Matik  and  CresnoeU  J  J.  in  Mitchell 

¥.  CrassujeUer{d)  gives  the  true  and  right  rule,  by  which 

we  ought  to  abide.     I  cannot  adopt  the  view  of  Erskine 

J.  in  Sleath  v.  Wilson  [e)  that  wherever  a  master  has 

intniBted  his  servant  with  the  controul  of  his  carriage 

the  master  is  responsible  for  the  servant's  improper 

management  of  it.     He  is  responsible  when  the  act  of 

the  servant  which  causes  the  injury  is  done  in  the  course 

of  his  employment  as  servant.    I  am  far  from  saying 

that  if  the  servant,  while  on  his  master's  business,  made 

a  deviation  firom  it  for  his  own  purpose,  the  master 

might  not  be  liable.    It  would  be  a  question  of  degree 

as  to  the  extent  of  the  deviation.     In  the  present  case 

as  in  Mitchell  v.  Crassweller  (d),  the  servant  drove  off 

on  an  entirely  new  and  independent  journey  for  his  own 

business  as  distinguished  from  that  of  his  master.    The 

only  difference  is  that  in  that  case  the  servant  had  got 

within  500  yards  of  the  stable.     Therefore  there  is 

(a)  6  a  #  P.  501.  (b)  9  a  #  P.  607. 

(c)  37  L.  J.  C,  P.  166.    8.  Q.  nom.  Whatman  v,  Pearson,  L.  R.  3  C. 
P.422. 
{i)  13  C.  B.  237.  246-247.  (e)  9  C.^P.  607.  612. 
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1869.        authority  for  holding  that  the  defendant  is  not  respon- 
Stobbt       sible;    and,  if  there  had  not  been,  I  should  have  ao 
held. 


ASBTON. 


Mellor  J.     A  master  is  answerable  for  the  n^ligent 
doing  of  an  act  which  he  employs  his  servant  to  do,  and, 
as  Cresswell  J.,  in  Mitchell  y,  Crasswetter  (a),  said,  *'  If  a 
servant,  in  executing  the  orders,  express  or  implied,  of 
his  master,  does  it  in  a  negligent,  improper,  and  round- 
about manner,  the  master  may  be  liable.''    But  here 
the  carman  had  done  all  his  master's  business  except 
going  home  and  putting  the  horse  and  cart  into  the 
stable,  and,  having  got  within  a  quarter  of  a  mile  of 
it,  on  the  suggestion  of  his  fellow  servant,  started  off 
in  another  direction  upon  business  having  no  relation  to 
his  master's.     This  was,  as  my  Lord  has  said,  an  inde- 
pendent journey,  and  therefore  the  defendant  is  not 
answerable  for  the  consequences  of  it. 

Lush  J.  The  question  in  these  cases  is,  whether  the 
servant  at  the  time  of  the  accident  was  doing  his 
master's  business.  If  he  was,  the  master  is  liable  for 
the  negligence  as  much  as  if  the  master  himself  had 
done  the  act.  Here  the  servant  had  virtually  come 
home,  and  went  away  entirely  on  his  own  account. 

Hannen  J.  concurred. 

Rule  dischai^. 

(a)  13  a  B.  237.  247. 
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1869. 


The  Queen    against    The    Lord    Mayor,   Crm-  ^'^{, 
monalty  and  Citizens  of  London. 


Restitution  of 
stolen  goods. 

1.  Tlic  jnriadiction  of  this  Court  to  issue  a  writ  of  restitution  of  stolen    ^PP^  ^f 


TN  Hilary  Term,  the  Solicitor  General  obtaiDed  a  rule 
calling  upon  the  Lord  Mayor,  commonalty  and 
citisens  of  lAmdon  to  shew  cause  why  a  writ  of  restitu- 
tion should  not  issue  to  restore  to  John  Walker  the  sum 
of  270/.,  the  proceeds  of  the  sale  of  certain  goods  stolen 
from  him. 

Waiher  carried  on  the  business  of  a  watchmaker  and 
jeweDer  in  the  city  of  London.     Between  the  night  of 
Saturday^  the  4th  February,  1865,  and  the  morning  of 
Monday,  the  6th,  his  shop  was  broken  into  and  property 
consisting  of  watches  and  gold  chains  was  stolen.  Three 
peTwns  were  convicted  of  the   felony  at   the  Central 
Criminal  Court  before  the  Recorder.    Fifty-four  watches 
and  some  gold  chains,  part  of  the  stolen  property,  were 
fonnd  at  the  lodgings  of  one  of  them  in  a  box,  which  also 
contained  270/.   Walker  applied  to  the  Recorder  for  that 
money,  as  being  the  proceeds  of  the  residue  of  the  pro- 
perty stolen  from  him.   The  Recorder  made  an  order  for 
tlie  restitution  of  the  watches  and  gold  chains,  but  declined 
to  order  the  270I.  to  be  paid  to  him,  and  it  was  handed 
over  to  the  Corporation  of  London,  who  claimed  it  under 


LONDOK. 
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1869.       charters  granting  to  them  the  goods  and  chattels  of  all 
The  Queen    ^^^^^^  convicted  within  the  city  of  London. 
Lord  M  Petitions  to  the  corporation  were  presented  by  other 

&c.  of  persons^  who  claimed  the  money  as  the  proceeds  of  the 
sale  of  goods  of  which  they  had  been  robbed.  An 
investigation  took  place^  and  ultimately  the  corporation 
refused  to  deliver  it  to  fValker,  but  offered  him  a  cheque 
for  &0L,  which  he  refused. 

Stat.  24  &  25  VtcL  c.  96.  s.  100.  enacts,  "  If  any  per- 
son guilty  of  any  such  felony. or  misdemeanor  as  is 
mentioned  in  this  Act,  in  stealing,  taking,  obtatning, 
extorting,  embezzling,  converting,  or  disposing  of,  or  in 
knowingly  receiving,  any  chattel,  money^  valuable  secu- 
rity, or  other  property  whatsoever,  shall  be  indicted  for 
such  offence,  by  or  on  the  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and  convicted 
thereof,  in  such  case  the  property  shall  be  restored  to 
the  owner  or  his  representative;   and  in  every  case 
in  this  section  aforesaid  the  Court  before  whom  any 
person  shall  be  tried  for  any  such  felony  or  misdemeanor 
shall  have  power  to  award  from  time  to  time  writs  of 
restitution  for  the  said  property,  or  to  order  the  restitu- 
tion thereof  in  a  summary  manner.'' 

Sect.  1 :  *'  In  the  interpretation  of  this  Act : 
"The  term  *  property'  shall  include  every  description 
of  real  and  personal  property,  &a,  and  shall  also 
include,  not  only  such  property  as  shall  have 
been  originally  in  the  possession  or  under  the 
control  of  any  party,  but  also  any  property  into 
or  for  which  the  same  may  have  been  converted 
or  exchanged,  and  anything  acquired  by  such 
conversion  or  exchange,  whether  immediately  or 
otherwise." 
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MeBiMk  and  Archibald  shewed  cause. — This  Court  has        1869. 
now  no  jurisdiction  to  issue  a  writ  of  restitution  of    TheQuEKM 
stolen  property.  "  By  the  common  law  the  party  should     Lord  Mayor, 
not  be  restored  to  his  goods  upon  an  indictment  (because       lowdoh. 
it  is  the  suit  of  the  king)  albeit  the  inquest  found  that 
the  party  had  made  fresh  suit.     But  restitution  was 
to  be  made  upon  an  appeal  which  is  the  suit  of  the 
party;''  3  InsL  242.     Stat.  21  H.  8.  c.  11.  enacted  that 
**  If  any  felon  or  felons  hereafter  do  rob  or  take  away 
any  money  goods  or  chattels  from  any  of  the  king's 
lubjects,  from   their  person  or  otherwise  within   this 
realm,  and  thereof  the  said  felon  or  felons  be  indicted 
and  after  arraigned    of  the  same   felony   and    found 
guilty  thereof,   or    otherwise   attainted,    by  reason   of 
evidence  given  by  the  party  so  robbed  or  owner  of  the 
said  money  goods  or  chattels,  or  by  any  other  by  their 
procurementy  that  then  the  party  so  robbed  or  owner 
ihall  be  restored  to  his  said  money  goods  and  chattels : 
and  that  as  well  the  justices  of  gaol  delivery  as  other 
justices  afore  whom  any  such  felon  or  felons  shall  be 
fomid  guilty  Sec,  have  power  by  this  present  Act  to 
award  from  time  to  time  writs  of  restitution  for  the 
said  money   goods   and   chattels,   in  like    manner  as 
though  any  such  felon  or  felons  were  attainted  at  the 
suit  of  the  party  in  appeal.''    That  statute  was  repealed 
bjstat.  7  &  8  (7.  4.  c.  27.,  and  a  similar  power,  with  an 
extension  of  it  to  cases  of  misdemeanor  was  given  by 
C.29.  s.  57.  Again,  the  later  statute  was  repealed  by  stat. 
24&25  Viet  e.  95.9  and  c.  96.  m.  100.  was  passed  including 
other  offences  in   addition.     None  of  the  enactments 
21  H.  8.  c.  11.,  7  4-  8  G.  4.  c.  29.  s.  57.,  24  &  25  Vict. 
c.d6.5. 100.,  give  jurisdiction  to  this  Court,  and,  appeals 
of  felony  being  abolished  by  stat  59  G.  3.  c.  46.,  the 
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1869.        jurisdiction  of  this  Court  to  issue  a  writ  of  restitution 
The  QusBH    ^^  ^^  abolished. 


V. 

Lord  Mayor, 


liONDOV. 


"a  Major, 

^i£i  2%tf  Solicitor  General  and  Crompton  Hutton,  in  support 

of  tlie  rule. — At  common  law  the  own^  of  stolen  goods 
had  no  power  of  getting  them  back,  except  by  writ  of 
restitution  issued  by  this  Court  on  a  successful  appeal 
of  felony.     Stat  21  H.  8.  c.  11.  and  the  subsequent 
enactments  had  two  objects :  First,  that  upon  conviction 
the  property  in  the  goods  should  vest  in  the   ovnoier 
without  an  appeal  of  felony,  and  in  aid  of  the  subject 
this  Court  has  jurisdiction  to  award  a  writ  of  restitution. 
Secondly,  that  the  Court  before  whom  the  felon  is  tried 
should  have  power  to  award  a  writ  of  restitution,  as  this 
Court  had  on  appeals  of  felony  to  order  restitution  in 
a  summary  manner :  this  latter  was  intended  to  be  a 
cumulative  remedy  and  not  to  limit  the  jurisdiction  of 
this  Court.     The  first  part  of  stat.  21  H,  8.  c.  ll.f 
which  enacts  that  the  owner  *^  shall  be  restored  to  his 
said  money  goods  and  chattelB,**  and  the  corresponding 
enactment  in  stat  24  &  25  VicL  c.  96.  s.  100.,  which  is 
substantially  the  same,  would  be  inoperative  unless  their 
efiect  was  to  give  to  this  Court  jurisdiction  to  issue  the 
writ  of  restitution.     [Lush  J.    If  we  were  to  issue  a 
writ  of  restitution  in  the  present  case  we  should  take 
out  of  the  custody  of  the  authorities  goods  which  are 
claimed    by  other   persons,  without  having  adequate 
means  of  determining  whether  they  are  the  property 
of  the  applicant      In  an  appeal  the  right  to  the  pro- 
perty was  determined  by  the  jury,  and  on  the  trial  of 
an  indictment  for  felony  the  property  is  identified  in 
Court     On  this  application   we  must  determine  the 
right  upon  aflSdavits.]     In  2   Fin.  Abr.   Appeal  {U), 
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p«  &40^  it  is  said,   "If  the  justices  in  eyre  are  in  a        1869. 
county,  and  one  will  commence  appeal  in  B.  B.  for    xhe  Quux 
matter  done  in  the  same  county  where  the  justices  in   x^r^i  ^jf^^or 
eyre  are,  it  seems  that  the  appeal  is  well  commenced,      J^^-  ^' 
because  the  king  has  determined  the  power  of  the 
justices  in  eyre  as  to  this  suit."  [He  also  cited  2  Hawk. 
P.  C.  by  Curwood,  c.  23,  sect  5,  p.  224.]     [Archibald 
referred  to  Golightly  y.  Reynolds  (a),  per  Lord  Mam* 
fiddy  and  SeaUergood  ▼.  Sylvester  (&),  per  Lord  Campbell^ 
38  explaining  stats.  21  £f.  8.  a  11.  and  7  &  8  Cr.  4.  e.  29. 
s.  57.    In  the  former  case  Lord  Mansfield  said,  p.  90, 
^*  I  don't  believe  there  has  been  a  writ  of  restitution 
these  two  hundred  years/'  and  in  Rex  y.  MackUn  (c) 
Alderun  B.  said,  p.  218,  '*  I  have  looked  into  the  law 
on  the  subject  of  the  writ  of  restitution,  of  which  in 
my  experience  I  never  knew  an  instance.''] 

MxLLoa  J.    This  rule  must  be  discharged;  and  I 
have  come  to  that  conclusion  mainly  on  this  considera- 
tiou,  that  the  only  effect  of  stat.  21  H.  8.  e.  11.  was  to 
gi?e  to  a  person  proceeding  by  indictment  the  right  to 
hsfe  his  goods  restored  to  him  in  a  summary  manner ; 
and  that  it  left  untouched  the  jurisdiction  which  was 
then  exercised  by  this  Court  in  proceedings  on  appeals  of 
felony.    Upon  the  goods  being  identified  and  the  felon 
being  pronounced  guilty  by  the  jury,  a  summary  power 
VM  given  to  the  justices  of  gaol  delivery  and  other  jus- 
tices before  whom  the  felon  was  tried,  to  award  a  writ 
of  restitution;  which  was  the  same  power  as  this  Court 
possessed  in  case  of  a  judgment  on  an  appeal  of  felony. 
Until  near  the  end  of  the  reign  of  George  III.  an  appeal 

(fl)  Loft  8a  (A)  15  Q,  K  508. 

(c)  b  Cox  a  a  216. 
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1869.       of  felony  though  obsolete  might  have  been  prosecuted  (a). 
The  QuEH     ^^^  when  it  was  abolished  by  stat  59  G*  3.  e.  46.  the 
Loid  Ha   r    P^^^'  ^^  *^^®  Court  to  award  a  writ  of  restitution  was 
&^  oi       abolished  with  it ;  for  this  Court  had  no  power  to  issue 
that  writ,  except  as  part  of  the  judgment  in  the  pro- 
ceedings on  appeal,  just  as  a  writ  of  possession  issues 
upon  a  judgment  in  an  action  of  ejectment  or  a  writ 
of  abatement  upon  a  judgment  in  an  indictment  for 
a  nuisance.   The  subsequent  statutes  extend  the  remedy 
to  cases  not  mentioned  in  stat  21  H.  8.  c.  11.,  and  only 
giTe  to  the  Court  before  whom  the  offender  is  tried  the 
power  which  this  Court  had,  and  do  not  confer  jurisdic- 
tion on  this  Court  to  issue  a  writ  of  restitution  on  the 
conviction  of  an  offender  before  another  Court.     There- 
fore we  should  exceed  our  jurisdiction  if  we  issued  this 
writ. 

Lush  J.  At  common  law  this  Court  had  no  jurisdic- 
tion to  issue  a  writ  of  restitution.  The  power  which  it  had 
formerly  was  to  award  the  writ  as  part  of  its  judgment 
in  an  appeal  brought  by  the  party  whose  goods  had  been 
stolen,  if  they  were  produced  and  their  identity  proved. 
I  cannot  find  in  stat.  21  H,  8.  ell.  any  words  which 
lead  me  to  suppose  that  the  Legislature  intended  to 
confer  upon  this  Court  jurisdiction  to  award  a  writ  of 
restitution  apart  from  that  proceeding.  There  was 
abundant  reason  for  the  insertion  of  both  clauses  in 
that  enactment :  by  the  first  it  was  meant,  in  the  event 
of  conviction,  to  give  an  unconditional  title  to  the  goods, 
which  the  owner  might  enforce  by  action  at  law;  the 
second   gave  a  summary  remedy  by  which  he  could 

(a)  See  Ashford  x.  Thornton,  1  B.  #  A.  40j. 
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obtain  possession  of  them  by  order  of  the  Court  before 
urbom  the  felon  was  conyicted. 

Hannen  J.     The  language  of   stat.  24  &  25  Vict, 
c.  96.  «.  100.  must  be  construed  with  reference  to  stat. 
21  £f.  8.  c.  11.9  which  enacts  that  the  ''owner  shall  be 
restored  to  his  said  money  goods  and  chattels.^'     The 
meaning  of  that  clause  is  that  he  should  have  a  right  to 
obtain  the  restitution   of   his  goods  by  pursuing  the 
remedies  open   to  him   at  law,  which  were  either  by 
briugiug  an  action  or  taking  proceedings  by  appeal.  The 
statute  then  goes  on  to  give  the  additional  advantage  of 
a  summary  remedy  by  a  writ  of  restitution  "  in  like 
manner  as  though  any  such  felon  or  felons  were  attainted 
at  the  suit  of  the  party  in  appeal/'     If  he  desired  to 
obtain  a  writ  of  restitution  by  means  other  than  those 
given  by  the  statute  he  must  have  proceeded  by  way  of 
appeal    Before  the  passing  of  stat.  24  &  25  Vict  c.  96. 
appeals  of  felony  were  abolished,  and  sect.  100  contains 
nearly  the  same  words  as  stat  21  H.  8.  c,  11.,  viz.,  *'the 
property  shall  be  restored  to  the  owner  or  his  repre- 
seDtative."      Remembering    that    the    proceedings    by 
appeal  had  been  previously  abolished,  the  construction 
of  this  clause  contended   for  by  the  Solicitor  General 
amonnts  to  this,  that  the  words   ''shall  be  restored'' 
mean ''  shall  be  restored  by  writ  of  restitution  awarded 
by  this  Court."     But  if  such  had  been  the  intention  of 
the  L^sUtnre  they  would  have  said  so  in    express 
terms,  for  the  writ  of  restitution  is  mentioned  in  a  sub- 
sequent part  of  the  section.    Therefore  the  meaning  is 
tbat  the  right  to  the  property  stolen  shall  vest  in  the 
oimer  or  his  representative,  and  that  he  shall  have  a 
remedy  either  by  writ  of  restitution  to  be  awarded  by 
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the  Court  before  whom  the  offender  is  conTictcd  or  by 
summary  order  of  that  Court  for  restitution*  The  pro- 
ceeding which  was  the  necessary  foundation  of  the 
jurisdiction  of  this  Court  having  been  abolished,  thi^ 
Court  has  no  power  to  award  a  writ  of  restitution  in 
the  present  case. 

Rule  discharged. 


Saturday, 
April  2l8t. 
[Saturday, 
June  5th.] 

Highway  Act, 
1864,  27  #28 
Vict,  c,  101. 
8.2b. 
Animals 
straying  en 
highway. 
Right  of 
pasturage. 


GoLDiNG,  appellant,  Stocking,  respndent. 
Freeston,  appellant,  Casswell,  respondent 


A,  having  a  right  of  pastnzage  on  the  sides  of  a  highway  not  passing 
over  any  common  or  waste,  or  nninclosed  groond,  sent  his  cattle  to  de- 

Kfltore  there  with  a  keeper,  who  permitted  thorn  to  stray  on  the  hi^^way. 
eld  an  offence  within  The  Highway  Act,  1864,  27  &  28  Vict,  c  Wl. 
s,  25.,  for  which  A,  was  answerable. 


/^ASE  stated  by  justices  under  stat.  20  &  21  Vict, 
c.  43.  s.  2. 

At  a  Petty  Sessions  for  the  hundred  of  ffhbeaeh,  in 
the  hk  of  Ely,  the  appellant  was  charged  by  the 
respondent  under  The  Highway  Act,  1864^  27  &  28 
Fict  c.  101.  s.  25.,  as  the  owner  of  twenty-five  bullocks 
found  straying  on  a  highway  in  the  parish  of  Elm, 

Nine  of  the  bullocks  were  straying  upon  the  cen- 
tral or  gravelled  part  of  the  highway  for  five  or  ten 
minutes  immediately  previous  to  the  time  when  the 
respondent  reached  the  spot  where  they  were,  and 
he  had  to  pull  on  one  side  of  the  highway  to  avoid 
running  against  one  of  them.  The  appellant  was  the 
occupier  of  the  farm  and  lands  on  both  sides  of  and 
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ndjoining  the  higliwRy  where  his  ballocks  were  at  the        1869. 
time  in  qaestion,  and  he  had  sent  a  boy  with  them  in       Qoloivo 
order  that  they  might  depasture  on   the  sides  of  the     Stocking. 
highway.    At  the  time  when  the  bullocks  were  on  the 
highway  the  boy  was  in  the  appellant's  field,  divided 
firom  the  highway  by  a  ditch,  having  gone  there  to 
drive  some  of  them  out  of  the  ditch  to  prevent  them 
getting  into  his  master's  wheat     He  was  forty  yards 
off  the  nearest  of  the  twenty-five  bullocks,  and  kept  at 
that  distance  from  them  in  order  that  they  might  feed 
without  bis  disturbing  them. 

The  justices  were  of  opinion  that  at  the  time  when 
the  bullocks  were  on  the  highway  the  appellant  was  not 
as  to  them  l^ally  exercising  his  right  of  pasturage  on 
the  sides  of  the  highway,  and  that  the  boy,  from  the 
position  in  which  he  was,  could  not  have  the  control  of 
them,  and  therefore  convicted  the  appellant 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  nine  bullocks  were  straying  on  the  high- 
way within  the  meaning  of  stat.  27  &  28  Vict  c.  101. 
«.25. 

The  Highway  Act,  1864,  27  &  28  Vict.  c.  101.  *.  25. 

enacts :  ''  The  74th  section  of  the  Highway  Act,  1835, 

shall  be  repealed,  and  instead  thereof  be  it  enacted.  If 

any  horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer, 

calf,  mule,  ass,  sheep,  lamb,  goat,  kid,  or  swine  is  at  any 

time  found  straying  on  or  lying  about  any  highway,  or 

across  any  part  thereof,  or  by  the  sides  thereof,  (except 

on  such  parts  of  any  highway  as  pass  over  any  common 

or  waste  or  uninclosed  ground,)  the  owner  or  owners 

thereof  shaU,  for  every  animal   so   found  straying  or 

Ijingf  be  liable  to  a  penalty  not  exceeding  55.,  &c 

Provided  also,  that  nothing  in  this  Act  shall  be  deemed 


360  [trinity  term.] 

1869.       to  exteud  to  take  Rway  any  right  of  pasturage  which  may 
GoLomo      6^ist  on  the  sides  of  any  highway .'' 


V. 

Stocking. 


Metcalfe^  for  the  appellant. — The  highway  was  dedi- 
cated to  the  public^  subject  to  the  right  of  pasturage  on 
the  sides  of  it  and  to  the  means  of  enjoying  that  right. 
In  Fisher  v.  Prowse  and  Cooper  v.  Walker  {a)  Blackburn 
3.y  delivering  the  judgment  of  the  Courts  said^  pp. 
779-80,  '*  The  question  still  remains,  whether  an  erection 
or  excavation  already  existing,  and  not  otherwise  unlaw- 
ful, becomes  unlawful  when  the  land  on  which  it  exists, 
or  to  which  it  is  immediately  contiguous,  is  dedicated  to 
the  public  as  a  way,  if  the  erection  prevents  the  way 
from  being  so  convenient  and  safe  as  it  otherwise  would 
be ;  or  whether,  on  the  contrary,  the  dedication  must 
not  be  taken  to  be  made  to  the  public,  and  accepted  by 
them,  subject  to  the  inconvenience  or  risk  arising  from 
the  existing  state  of  things.  We  think  the  latter  is  the 
correct  view  of  the  law."  The  only  way  of  exercising 
the  right  of  pasturage  is  by  sending  a  keeper  with  the 
cattle,  and  the  appellant  is  not  criminally  responsible 
for  the  neglect  of  his  servant  {b)*  [^Lush  J.  Stat  27  & 
28  Vict,  c,  101.  8.  25.  says  that  he  shall  be  liable  if  they 
stray  on  the  highway,  and  here  the  boy  left  them  so  to 
stray :  he  was  not  exercising  any  control  over  them.] 
There  is  no  difference  between  straying  on  the  highway 
and  on  the  sides  of  it  if  a  keeper  is  sent  with  the  cattle. 
[Cockburn  C.  J.  The  cattle  of  the  owner  or  occupier  of 
the  adjacent  land  are  not  straying  when  depasturing  on 
the  sides  of  the  highway,  and  if  being  under  a  competent 
keeper,  they  escape  on  to  the  highway,  he  ought  not  to 

(a)  2  3.4-8.  770. 

(b)  See  SearUf  appt,  ReynoldSf  respt,  7  B,  f  S,  704. 
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be    convicted  under  this  section ;  but  it  is  otherwise  if        18G9. 
\Xiey  are  allowed  to  be  on  the  highway  when  not  going       Qoldiso 
from  one  place  to  another.]     In  Lawrerice^  appt.,  King,     Stookiho. 
respt.  (a),  the  animals  were  lying  on  the  highway,  and 
the  owner  of  them  did  not  claim  a  right  of  pasturage 
on  rither  side  of  it. 

(yMalley^  for  the  respondent,  was  not  called  upon. 

CocKBURN  C.  J.  The  magistrates  might  have  come 
to  a  different  conclusion  upon  the  evidence,  but  it  was  a 
question  for  them. 

LirsH  and  Hannen  JJ.  concurred. 

Conviction  affirmed. 


Freeston,  appellant,  Casswell,  respondent.  [Saturday, 

•/«fi«  5th.] 

Case  stated  upon  a  similar  conviction  by  justices  of 
Lmtobuhire. 

Eight  horses  and  one  cow  of  the  appellant  were 
grazing  upon  a  lane  called  Beacon  Lane^  the  soil  of 
vUcli  was  in  the  owner  of  the  farm  occupied  by  the 
appellant;  they  were  loose  and  wandered  without  re* 
stndnt  over  the  road  and  about  it  from  one  side  of  the 
metalled  or  stone  part  to  the  other.  A  man  with  a 
whip  in  his  hand  was  lying  upon  the  ground  at  a 
iistance  of  twenty  or  thirty  yards  from  them.  There 
vere  two  gates  across  the  lane  so  as  to  cut  off  the  part 

of  (he  lane  in  question  from  the  rest  of  it. 
It  was  admitted  by  the  appellant  that  Beacon  Lane 
^         vas  a  highway,  but  it  was  suggested  that  it  passed  over 

"  waste"  or  *'  uninclosed  ground,"  and  that  therefore 

(a)  9B.f8.  925. 
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1869.  animald  '' straying  or  lying  about  it  or  on  the  sides 
Frieston  thereof ^^  were  not  within  sect.  25  of  the  Highway  Act, 
CaJ;.il.     1864,  27  &  28  Vict.  c.  101. 

The  justices  were  of  opinion  that  the  evidence  failed 
to  support  the  suggestion  of  **  waste^'  or  "  unindosed 
ground/'  and  found  as  a  fact  that  the  highway  differed 
in  no  respect  from  an  ordinary  highway,  no  excess  of 
width  which  the  public  had  not  been  accustomed  to  use 
at  their  liberty  having  been  shewn ;  and  convicted  the 
appellant. 

The  question  for  this  Court  was  whether  the  conclu- 
sion at  which  they  arrived  was  correct* 

Cave,  for  the  appellant — ^The  present  case  is  distin- 
guishable from  Lawrence  v.  King  (a).  [Hayes  J.  referred 
to  Golding,  appt.^  Stocking,  respt.]  There  the  question 
was  raised  only  as  to  a  frontage.  Here  was  a  highway 
passing  over  uninclosed  ground. 

The  respondent  did  not  appear. 

CocRBURN  C.  J.  The  conviction  was  right.  The 
question  is  whether  the  case  comes  within  sect  25  of 
the  Highway  Act,  1864,  25  &  26  Vict  c.  101.  s.  25. 

First,  on  the  sides  of  this  highway  there  are  pieces 
of  ground  applicable  to  purposes  of  pasturage,  and  I 
agree  that  the  appellant,  having  a  right  of  pasturage 
there,  is  entitled  to  turn  his  cattle  on  them.  But  that 
does  not  include  a  right  to  have  his  cattle  straying  or 
to  turn  them  out  on  the  highway  itself,  or  on  any  part 
of  it  which  the  public  are  entitled  to  use  and  do 
actually  use.  In  the  present  case  the  cattle  were  not 
pasturing  on  the  side  of  the  highway,  but  actually 
wandering  on  it,  and  I  cannot  construe  the  statute  to 

(a)  9  i9.  #  5.  325. 
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mean  that  the  proviso  reserving  to  persons  the  right  of       1869. 
depasturing  their  cattle  on  the  sides  of  the  highway  is  a     fekxston 
licence  to  let  them  wander  on  the  highway  itself.    That     c^gg^gu^ 
was  the  very  thing  the  statute  intended  to  prevent. 

Secondly^    this  was    not    the  case  of   a    highway 

passing  over   ^'uninclosed   ground.^'     It  would  be  a 

great  hardship  on  the  owner  of  such  land^  through 

whidi  for  the  advantage  of  the  public  a  highway  passes, 

if  he  were  prevented  from  enjoying  it  by  depasturing 

cattle  there  without   the  risk    of  incurring  penalties 

under  this  Act.     But  pieces  of  greensward  on  the  sides 

of  a  highway  which  the  public  may  use  are  not  within 

the  exception. 

Mellor  J.  The  proviso  in  sect.  25  of  stat  27  &  28 
VicL  c  101.  prevents  the  enactment  from  taking  away 
whatever  right  of  pasturage  the  appellant  had,  but  he 
most  exercise  that  right  so  that  his  cattle  do  not 
wander  on  the  highway,  formerly  he  could  have 
exercised  it  to  the  inconvenience  of  the  public,  but  the 
itatnte  imposed  a  condition  on  the  exercise  of  it,  and,  to 
that  extent,  interferes  with  it 

Lush  J.  Stat  27  &  28  Vict.  e.  101.  8.  25.  preserves 
to  the  appellant  his  right  of  pasturage,  but  be  is  liable 
^  a  penalty  under  it  if  his  cattle  stray  on  the  highway. 
The  finding  of  the  justices  negatives  that  this  was  a 
highway  over  "  common  or  waste  or  uninclosed  ground ;" 
and  this  enactment  is  more  stringent  than  sect.  74  of 
the  old  Highway  Act,  5  &  6  fT.  4.  c.  50.,  the  words 
''without  a  keeper"  being  omitted  in  order  to  give 
P^ter  protection  to  the  public. 

VOL  X.  2  a  b.  &  s. 
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18G9. 


Fekkston 

V. 

Casswell. 


Hayes  J.  Tlie  point  in  the  present  case  was  decided 
in  Goldinff,  appt^  Stocking^  respt.,  the  only  difference 
being  that  in  that  case  the  keeper  was  forty  yards  from 
the  cattle  and  the  owner  of  them  was  occupier  of  the 
land  on  both  sides  of  the  highway. 

Conviction  affirracd. 


May  4th. 


Companies 
Act,  18^32. 
25  ^'  26  Vict, 
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1840,  8^9 
Vict,  c,  16. 
s.  131. 

Common  Law 
Procedure  Act, 
iaH17#18 
Vict.  c.  125. 
«.  12. 

Joint  Stock 
Company. 
Winding  up. 
Dissentient 
shareholder. 
Appointment 
of  umpire. 
Action  on 
award. 
Equitable  plea. 


De  Rosaz   against   The  Anglo-Italian    Bank, 

Limited 

By  The  Companies  Act,  1862,  25  &  26  Vict.  c.  89.  s.  161..  wher««  a 
Company  is  proposed  to  be  wound  up  &c.,  the  liquidators  may,  with  ih? 
sanction  of  a  special  resolution,  enter  into  an  arrangement  iihich  shall 
be  binding  on  the  members  ;  subject  to  this  proviso,  that  if  any  member 
expresses  his  dissent  from  the  resolution  he  may  require  the  hqoidators 
either  to  abstain  from  carrying  the  resolution  into  effect,  or  to  purehaw 
the  interest  held  by  him  at  a  price  to  be  determined  in  manner  therein - 
after  mentioned,  "  such  purchase  money  to  be  paid  before  the  Compaoy 
is  dissolved,  and  to  be  raised  by  the  liquidators  in  such  manner  as  may 
be  determined  by  special  resolution."     By  sect.  162,  "the  price  to  be 

Said  for  the  purchase  of  the  interest  of  a  dissentient  member  may  be 
etermined  by  agreement,  but  if  the  parties  dispute  about  the  same 
such  dispute  shall  be  settled  by  arbitration ;  and  for  the  purposes  of  such 
arbitration  the  provisions  of  The  Companies  Clauses  Consolidation  Act, 
1845,  with  respect  to  the  settlement  of  disputes  by  arbitration,  sha/f 
be  incorporatea  with  this  Act"    The  Companies  Clauses  Consolidation 
Act,  1845,  does  not  provide  for  the  appointment  of  an  umpire  except 
in  a  dispute  between  a  claimant  and  a  railway  Company ;  sect.  131.  By 
the  articles  of  association  of  a  Company  formed  ana  incorporat«d  under 
Stat.  25  &  26  Vict.  c.  89.,  it  was  provided  that  any  difference  between 
the  Company  and  a  shareholder  should  be  referred  to  arbitration,  and 
that  if  the  arbitrators  did  not  appoint  an  umpire  an  umpire  might  be 
appointed  by  a  Judge  under  The  Common  Law  Procedure  Act,  ISTA 
Declaration  upon  an  award  made  by  an  umpire  appointed  by  a  Jvd^ 
in  favour  of  a  dissentient  shareholder  under  circumstances  provided  for 
in  sects.  161,  162.    Equitable  plea.    That  thf  plaintiff  was  indebted  to 
the  defendants  in  respect  of  a  call  upon  his  shares,  and  the  shares  were 
liable  to  forfeiture ;  that  the  defendants  were  proposing  to  reconstitute 
their  bank,  and  that  it  was  agreed  tbat  in  consideration  that  they  wonM 
forbear  from  pressing  the  payment  of  the  money  due  to  them  and  wonld 
abstain  from  forfeiting  the  shares,  the  plaintiff  would  consent  to  the 
winding  up  of  the  Company  if  authorized  by  a  general  meeting,  and 
would  vote  for  the  resolution,  and  exchange  his  shares  for  shares  in  the 
reconstituted  bank ;  that  the  defendants  forbore  from  pressine  the  pay- 
ment, &c. ;    that  the  proposal  was  authorized  by  a  general  meeting. 
Held,  on  demurrer, 

1.  That  notwithstanding  sect.  162  of  The  Crmpanics  Act,  1862,  the 


XXXII.  VICTORIA. 


356 


had  jurisdiction  nnder  the  articles  of  association  to  make  the 
appointment  of  the  umpire. 

2.  That  the  Judge  had  also  jurisdiction  under  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  *.  12. ;  on  the  authority  of 
A  r*  Lorrf.  1  JS:  #y.  90. 

3.  That  the  plaintiff  was  entitled  to  maintain  the  action. 

4.  That  the  plea  only  alleged  ground  for  a  cross  action,  and  was  no 
answer  to  the  action. 

^H£  declaration  stated  that  the  defendants  were  a 
banking  Company  formed  and  incorporated  under 
The  Companies  Act,  1862,  25  &  26  Vict.  c.  89.,  and 
a  special  resolution  was  passed  at  a  meeting  of  the 
Company  on  the  26th  September,  I8669  and  confirmed 
at  a  meeting  of  the  Company  on  the  24th  October,  1866, 
for  the  voluntary  winding  up  of  the   Company,   the 
appointment  of  liquidators,  and  the  transfer  of  the 
business  of  the  Company  to  another  Company ;  and  the 
plaintiff  at  the  respective  times  of  the  making  and 
oonfinnation  of  the  resolution  was  a  member  of  and 
shareholder  in  the  first  mentioned  Company,  who  did 
not  vote  in  favour  of  the  resolution  at  either  of  the 
meetings,  and  who  duly  and  within  seven  days  after  the 
date  of  the  meeting  at  which  the  resolution  was  passed 
expressed  his  dissent  therefrom  in  writing,  addressed  to 
the  liquidators  of  the  Company  and  left  at  the  registered 
ofSce  of  the  Company  pursuant  to  the  provisions  of 
sect  16,  and  thereby  required  the  liquidators  to  abstain 
from  carrying  the  resolution  into  effect,  or  to  purchase 
the  interest    held   by    the  plaintiff    in  the   banking 
Company  at   a   price    to   be  determined   as    in    the 
statute  provided.      [The  declaration  then  set  out  cer- 
tain of  the  articles  of  association  of  the  Company  (a).] 
'    Averment.    That,   the   requisition  of  the  plaintiff  not 
to  carry  the  resolution  into  effect  not  having  been 
complied  with,  the  plaintiff  duly  gave  notice  to  the 

(a)  See  post,  pp.  359-361. 
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liquidators  that  he  had  appointed  and  he  did  appoint 
C.  M.  Fisher  an  arbitrator  on  his  behalf,  by  whom  the 
disputes  and  differences  existing  between  him  and  the 
liquidators  respecting  the  purchase  of  his  shares,  and 
the  amount  to  be  paid  to  him   for  them,   should   be 
determined,  and  required  the  liquidators  to  appoint  an 
arbitrator  on  their  behalf.     And  the  liquidators  after- 
wards appointed  J.  F,  H.  Read  an  arbitrator  on  their 
behalf,  by  whom  the  disputes  and  differences  should 
be  determined.     And   the   arbitrators  did  not,  within 
fourteen  days    after    their    appointment,   appoint   an 
umpire,   and    thereupon    on    the    application    of   the 
plaintiff  by  an  order,  duly  made  under  the  provisions  of 
the  statute  in  that  behalf  by  Lush  J.,  dated  the  bih 
February y  1867,  H.  Macnamaray  barrister  at  law,  was 
appointed  as  umpire  to  decide  the  matters  in  difference 
between  the  two  parties.     And  whereas  the  arbitrators 
did  not  within  thirty  days  next  after  the  matters  in 
difference  were  referred  to  them  agree  on  their  award 
thereon.    And  whereas  the  umpire  duly  enlarged  the 
time  for  making  his  award,  and  on  the  6th  December, 
1867,  duly  made  his  award,  and  did  thereby  adjudge 
and  award  that  the  price  to  be  paid  for  the  purchase  of 
the  interest  of  the  plaintiff  iii  the  banking  Company  was 
2100/.,  at  which  sum  he  assessed  the  price,  and  which  sum 
be  directied  the  defendants  to  pay  to  the  plaintiff.    And 
the  umpire  did  further  award  and  direct  that  the  defen- 
dants should  pay  to  the  plaintiff  his  costs  of  and  incident 
to  the  reference,  and  the  costs  of  the  award,  and  should 
bear  and  pay  their  own  costs  of  the  reference ;  and  the 
plaintiff's  costs  of  and  incident  to  the  reference  and 
the  costs  of  the  award  were  duly  taxed  and  allowed 
to  the  plaintiff.     Averment  of  performance  of  condi- 
tions precedent.    Breach^  non-payment. 
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Demurrer,  and  joinder. 

Plea,  on  equitable  grounds.     That  the  plaintiff  was 
the  holder  of  120  shares  in  the  banking  Company,  and 
▼as,  as  such  shareholder,  indebted  to  the  Company  in 
6002.  in  respect  of  a  call  of  5/.  upon  each  of  the  shares, 
whereby  au  action   accrued  to  the  Company,  and  the 
plaintiff's  shares  became  and  were  liable  to  forfeiture. 
And  the  defendants  were  then  proposing  to  reconstitute 
the  bank,   and  to  pass  the  special  resolution,  and  it 
was  then  mutually  agreed  by  and  between  the  plaintiff 
and  the  defendants  that  in  consideration  that  the  defen- 
dants would  forbear  from  pressiug  the  payment  of  the 
money  then  due  and  owing  to  them  by  the  plaintiff, 
and  would  give  the  plaintiff  time  for  the  payment  of 
it,  and  would  abstain  from  forfeiting  his  shares,  the 
plaintiff  promised  to  consent  to  the  proposal  of  the 
directors  if  duly  authorized  by  a  resolution  of  a  general 
meeting,  or  with  such  modifications  as  such   general 
meeting  should  approve  of;  and  that  he  would  assent 
to  and  vote  in  favor  of  such  special  resolution  when  the 
same  was  passed,  and  would  not  dissent  therefrom,  and 
that  he  would  exchange  his  shares  which  he  then  held 
for  a  proportionate  number  of  shares  in  the  reconstituted 
bank.    That  the  defendants  forbore  from  pressing  the 
payment  of  the  money  then  due  and  owing  to  them 
^y  the  plaintiff,  and   gave  the  plaintiff  time  for  the 
payment  of  it,  and  abstained  from  forfeiting  his  shares. 
And  the  proposal  of  the  defendants  was  duly  authorized 
by  a  resolution  of  a  general  meeting  of  the  Company, 
or  with  sach  modifications  as  they  thought  fit,  and  the 
special  resolution  was  passed. 
Demurrer,  and  joinder. 
The  Companies  Act,  1862,  25  &  26  Vici.  c.  89. 
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liquidators  that  he  had  appointed  and  he  did  appoint 
C.  M,  Fisher  an  arbitrator  on  his  behalf,  by  whom  the 
disputes  and  differences  existing  between  him  and  the 
liquidators  respecting  the  purchase  of  his  shares,  and 
the  amount  to  be  paid  to  him   for  them,  should    be 
determined,  and  required  the  liquidators  to  appoint  an 
arbitrator  on  their  behalf.     And  the  liquidators  after- 
wards appointed  J.  F,  H.  Read  an  arbitrator  on  their 
behalf,  by  whom   the  disputes  and  differences  should 
be  determined.     And  the   arbitrators  did  not,  within 
fourteen  days    after    their    appointment,   appoint    an 
umpire,   and    thereupon    on    the    application    of   the 
plaintiff  by  an  order,  duly  made  under  the  provisions  of 
the  statute  in  that  behalf  by  Lush  J.,  dated  the  5th 
February,  1867,  H.  Macnamara^  barrister  at  law,  was 
appointed  as  umpire  to  decide  the  matters  in  difference 
between  the  two  parties.    And  whereas  the  arbitrators 
did  not  within  thirty  days  next  after  the  matters  in 
difference  were  referred  to  them  agree  on  their  award 
thereon.     And  whereas  the  umpire  duly  enlarged  the 
time  for  making  his  award,  and  on  the  6th  December, 
1867,  duly  made  his  award,  and  did  thereby  adjudge 
and  award  that  the  price  to  be  paid  for  the  purchase  of 
the  interest  of  the  plaintiff  in  the  banking  Company  was 
2100/.,  at  which  sum  he  assessed  the  price,  and  which  sum 
be  directed  the  defendants  to  pay  to  the  plaintiff.    And 
the  umpire  did  further  award  and  direct  that  the  defen- 
dants should  pay  to  the  plaintiff  his  costs  of  and  incident 
to  the  reference,  and  the  costs  of  the  award,  and  should 
bear  and  pay  their  own  costs  of  the  reference;  and  the 
plaintiff's  costs  of  and  incident  to  the  reference  and 
the  costs  of  the  award  were  duly  taxed  and  allowed 
to  the  plaintiff.     Averment  of  performance  of  condi- 
tions precedent.    Breach^  non-payment. 
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Demurrer,  and  joinder. 

Plea,  on  equitable  grounds.     That  the  plaintiff  was 
the  holder  of  120  shares  in  the  banking  Company,  and 
▼as,  as  sueh  shareholder,  indebted  to  the  Company  in 
600t  in  respect  of  a  call  of  5/.  upon  each  of  the  shares, 
whereby  an  action   accrued  to  the  Company,  and  the 
plaintiff's  shares  became  and  were  liable  to  forfeiture. 
And  the  defendants  were  then  proposing  to  reconstitute 
the  bank,   and  to  pass  the  special   resolution,  and  it 
▼as  then  mutually  agreed  by  and  between  the  plaintiff 
and  the  defendants  that  in  consideration  that  the  defen- 
dants would  forbear  from  pressing  the  payment  of  the 
money  then  due   and  owing  to  them  by  the  plaintiff, 
and  would  give  the  plaintiff  time  for  the  payment  of 
it,  and  would   abstain  from  forfeiting  his  shares,  the 
plaintiff  promised  to  consent  to  the  proposal  of  the 
directors  if  duly  authorized  by  a  resolution  of  a  general 
meeting,  or  with  such  modifications  as  such  general 
meeting  should  approve  of;  and  that  he  would  assent 
to  and  vote  in  favor  of  such  special  resolution  when  the 
same  was  passed,  and  would  not  dissent  therefrom,  and 
that  he  would  exchange  his  shares  which  he  then  held 
for  a  proportionate  number  of  shares  in  the  reconstituted 
hank.    That  the  defendants  forbore  from  pressing  the 
payment  of  the  money  then  due  and  owing  to  them 
^y  the  plaintiff,  and   gave  the  plaintiff  time  for  the 
payment  of  it,  and  abstained  from  forfeiting  his  shares. 
And  the  proposal  of  the  defendants  was  duly  authorized 
by  a  resolution  of  a  general  meeting  of  the  Company, 
or  with  such  modifications  as  they  thought  fit,  and  the 
special  resolution  was  passed. 
Demurrer,  and  joinder. 
The  Companies  Act,  1862,  25  &  26  VicL  c.  89. 
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Sect.  161.  "Where  any  Ciompany  is  propoeed  to  be 
or  is  in  the  course  of  being  wound  up  altogether  volun- 
tarily^ and  the  whole  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred  or  sold  to  another 
Company^  the  liquidators  of  the  first  mentioned  Com- 
pany may^  with  the  sanction  of  a  special  resolution  of 
the  Company  by  whom  they  were  appointed,  conferring 
either  a  general  authority  on  the  liquidators,  or  an 
authority  in  respect  of   any  particular  arrangement, 
receive  in  compensation  or  part  compensation  for  such 
transfer  or  sale  shares,  policies,  or  other  like  interests 
in  such  other  Company,  for  the  purpose  of  distribution 
amongst  the  members  of  the  Company  being  wound  up, 
or  may  enter  into  any  other  arrangement  whereby  the 
members  of  the  Company  being  wound  up  may,  in  lieu 
of  receiving  cash,  shares,  policies,  or  other  like  interest^ 
or  in  addition  thereto,  participate  in  the  profits  of  or 
receive  any  other  benefit  from  the  purchasing  Company ; 
and  any  sale  made  or  arrangement  entered  into  by  the 
liquidators  in  pursuance  of  this  section  shall  be  binding 
on  the  members  of  the  Company  being  wound  up; 
subject  to  this  proviso  that  if  any  member  of  the  Com- 
pany being  wound  up  who  has  not  voted  in  favour 
of  the  special  resolution  passed  by  the -Company  of 
which  he  is  a  member  at  either  of  the  meetings  held  for 
passing  the  same  expresses  his  dissent  from  any  such 
special  resolution  in  writing  addressed  to  the  liquidators 
or  one  of  them,  and  left  at  the  registered  office  of 
the  Company  Sec.,  such  dissentient  member  may  require 
the  liquidators  to  do  one  of  the  following  things,  as  the 
liquidators  may  prefer ;  that  is  to  say,  either  to  abstain 
from  carrying  such  resolution  into  effect,  or  to  purchase 
the  interest  held  by  such  dissentient  member  at  a  price 
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to  be  determined  in  manner  hereinafter  mentioned,  such 
purchase  money  to  be  paid  before  the  Company  is  dis- 
solved, and  to  be  raised  by  the  liquidators  in  such  manner 
as  may  be  determined  by  special  resolution :   No  special 
resolution  shall  be  deemed  invalid  for  the  purposes  of 
this  section  by  reason  that  it  is  passed  antecedently  to 
or  concurrently  with  any  resolution  for  winding  up  the 
Company,  or  for  appointing  liquidators ;  but  if  an  order 
be  made  within  a  year  for  winding  up  the  Company  by  or 
subject  to  the  supervision  of  the  Court,  such  resolution 
shall  not  be  of  any  validity  unless  it  is  sanctioned  by 
the  Court." 

Sect,  162.  "  The  price  to  be  paid  for  the  purchase  of 
the  interest  of  any  dissentient  member  may  be  deter- 
mined by  agreement,  but  if  the  parties  dispute  about 
the  same,  such  dispute  shall  be  settled  by  arbitration, 
aud  for  the  purposes  of  such  arbitration  the  provisions 
ot  The  Companies  Clauses   Consolidation   Act,    1815, 
with  respect  to  the  settlement  of  disputes  by  arbitration, 
shall  be  incorporated  with  this  Act ;  and  in  the  construc- 
tion of  such  provisions  this  Act  shall  be  deemed  to  be 
the  special  Act,  and   '  the  Company'  shall  mean  the 
Company  that  is  being  wound  up,  and  any  appointment 
by  the  said  incorporated  provisions  directed  to  be  made 
under  the  hand  of  the  secretary,  or  any  two  of  the 
directors,  may  be  made  under  the  hand  of  the  liquidator, 
if  only  one,  or  any  two  or  more  of  the  liquidators  if 
more  than  one.*' 

The  following  were  the  articles  of  association  of  the 
Company  set  out  in  the  declaration. 

Art  1.  ''That  in  the  interpretation  of  the  said 
articles  the  words  and  expression  '  the  statutes'  shall, 
unless  excluded  by  the  subject  or  context,  mean  and 
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include  The  Companies  Act,  1862,  and  any  and  every 
other  Act  from  time  to  time  in  force  concerning  joiot 
stock  Companies  and  necessarily  affecting  the  Company/^ 

Art.  196.  '*  That  whenever  any  differences  shall  arise 
between  the  said  banking  Company  on  the  one  hand  and 
any  of  the  shareholders,  their  heirs,  executors,  adminis- 
trators or  assigns,  on  the  other  hand,  touching  the  true 
intent  and  construction  or  the  incidents  or  consequences 
of  these  presents,  or  of  the  statutes,  or  touching  any- 
thing then  or  to  be  thereafter  done,  executed,  omitted 
or  suffered  in  pursuance  of  these  presents,  or  of  the 
statutes,  or  touching  any  breach  or  alleged  breach  of 
these  presents,  or  any  claim  on  account  of  any  such 
breach  or  alleged  breach  or  otherwise  relating  to  the 
premises,  or  to  these  presents,  or  to  the  statutes,  or  to 
any  of  the  affairs  of  the  said  Company,  every  such 
difference  shall  be  referred  to  the  arbitration  of  two 
persons.'' 

Art.  197.  ''That  one  of  the  said  arbitrators  shall  be 
named  by  each  of  the  parties  to  the  difference,  and,  as 
regards  any  such  party,  whether  consisting  of  one  person 
or  more  persons  than  one." 

Art.  200.  '*  That  the  arbitrators,  before  entering  on 
the  business  of  the  reference,  shall,  by  writing  under 
their  hands,  appoint  an  impartial  and  qualified  person  to 
be  their  umpire.'' 

Art.  201.  ''That  if  the  arbitrators  do  not  within 
fourteen  days  after  their  appointment  appoint  an  umpire, 
then,  on  the  application  of  the  parties  in  difference,  or 
either  of  them,  an  umpire  may  be  appointed  by  the 
Oovernor  of  the  Bank  of  England,  or  by  a  Judge  under 
The  Common  Law  Procedure  Act,  1834." 

Art.  202.  "  That  if  the  arbitrators  do  not,  within 
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thirty  days  next  after  the  matter  in  difference  is  referred 
to  them,  agree  on  their  award  thereon,  then  it  shall  be 
referred  to  the  umpire.*' 

Art.  208.  •'  That  the  award  of  the  arbitrators  or  of  the 
umpire,  if  made  by  writing  under  their  or  his  hands  or 
hand,  and  ready  to  be  delivered  to  the  parties  in  differ- 
ence, or  such  of  them  as  desire  it,  their  heirs,  executors, 
administrators  or   assigns,  within  thirty  days  next  after 
the  matter  in  difference  is  referred  to  the  arbitrators,  or, 
as  the  case  may  be,  to  the  umpire,  shall  be  binding  and 
conclusive  on  all  parties  interested,  their  heirs,  executors, 
sdministrators  and  assigns,  and  all  such  things  shall  be 
forthwith  thereafter  done,  omitted  and  suffered  as  the 
award  requires.'' 

Art  208.  ''  That  the  umpire  shall  have  full  power 
from  time  to  time,  by  writing  under  his  hand,  to  extend 
the  time  within  which  his  award  is  to  be  made ;  and  if 
it  be  made  and  ready  to  be  delivered  as  aforesaid  within 
the  extended  time  it  shall  be  as  valid  and  effectual  as  if 
made  within  the  thirty  days." 

Alt  209.  ''  That  the  costs  of  and  incident  to  the 
srbitration  and  award  shall  be  in  the  discretion  of  the 
Bsid  arbitrators  and  the  umpire  respectively." 
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HoU,  for  the  plaintifil — First.  The  declaration  discloses 
facts  shewing  jurisdiction  to  appoint  the  umpire.  Under 
The  Companies  Act,  1862,  25  &  26  Vict  c.  89. 
M.  161, 162.,  where  a  Company  is  wound  up  voluntarily 
and  its  business  transferred  to  another  Company,  '^  dis- 
pute about  the  price  to  be  paid  to  a  dissentient  sh«'\re- 
holder  for  his  interest  is  to  be  settled  by  arbitratioxi. 
Bj  sect.  162,  for  the  purposes  of  the  arbitration,  the 
provisions  of  The  Companies  Clauses  Consolidation  Act, 
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1845,  8  &  9  Vict  c.  16.,  with  respect  to  the    settlement 
of  disputes  by  arbitration,  are  incorporated   ^^ith  that 
Act.    And  the  latter  Act  makes  no  provision  for  the 
appointment  of  an  umpire  in  case  of  refusal  or  neglect 
by  the  arbitrators  to  appoint,  except,  by  sect.  131^  where 
a  railway  Company  is  party  to  the  arbitration.      But  the 
articles  of  association  of  this  Company  are,  by  sect.  16 
of  stat  25  &  26  Vict.  c.  89.,  binding  upon  the  Compaoy 
and  the  members  thereof,  subject  to  the  provisions  of 
that  Act,  and  the  mode  of  proceeding  they  prescribe 
may  be  adopted.    Art.  201  remedies  the  defect  in  stat. 
8  &  9  Vict.  c.  16.  by  providing  that,  if  the  arbitrators 
fail  to  appoint  an  umpire,  he  may  be  appointed  hy  a 
Judge  under  The  Common  Law  Procedure  Act,   1854, 
17  &  18  Vict  c.  125.     It  will  be  said  that  this  being 
a  difference  between  the  Company's  liquidators  and  a 
shareholder,  not  between  the  Company  and  a  share- 
holder, is  not  a  dispute  within  arts.  196,  197 ;   but  hy 
sect.  131  of  stat.  25  &  26  Vict  c.  89.   the  Company 
retains  its  corporate  state  until 'its  affairs  are  wound  up, 
and  the  liquidators  represent  the  Company.     Also,  the 
appointment  is  good  under  sect.  12  of  stat.  17  &  18  Vict 
c.  125.     The  clause  providing  for  the  case  where  the 
parties  cannot  agree  in  the  choice  of  an  umpire  refers  to 
any  case  of  arbitration  whatever,  as  was  held  by  fVood 
V.  C.  in  In  re  Lord  (a). 

(a)  1K,^J,  90.  97. 

In  Easter  Term,  May  13,  1867, 

Holl  shewed  cause  against  a  rule  which  had  been  obtained  by  H. 
James  for  setting  aside  the  order  of  Lush  J.  appointing  an  umpire, 
when  Blackburn  J.  referred  to  In  re  Lordf  1  j^.  ^ «/.  90,  as  in  point. 


Mellinh  supported  the  rule,  citing  Collins  v.  CoUins^  26  Beav.  306,  and 
Boss  V.  Hchham,  4  H.  cj-  C.  642. 
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Secondly.  The  plea  alleges  grounds  for  a  cross  action 
by  the  defendants^  but  affords  no  answer  to  this  action 
on  the  award.     [He  was  then  stopped.] 

Matthews  {H.  James  with  him)^  for  the  defendants. — 
First.  This  action  will  not  lie.     The  object  of  sect.  161 
of  Stat.  25  &  26  VicL  c.  89.,  which  is  similar  to  sect. 
17  of  the  repealed  statute  20  &  21  Vict.  c.  14.,  is  to 
enable  Companies  to  amalgamate  without  a  special  Act 
of  Parliament  and  notwithstanding  the  opposition  of 
one  or  more  dissentient  shareholders.     The  price  to  be 
paid  for  the  purchase  of  the  interest  of  a  dissentient 
shareholder  is  to  be  determined  by  agreement  between 
him  and  the  liquidators,  "  such  purchase  money  to  be 
paid  before  the  Company  is  dissolved  and  to  be  raised  by 
the  liquidators  in  such  manner  as  may  be  determined  by 
special  resolution."    The  Company  is  not  dissolved  until 
its  affairs  have  been  completely  wound  up  and  an  order 
made  under  sect.  111.     Therefore  the  plaintiff  is  still 
a  member  of  the  Company,  and  cannot  bring  an  action 
against  it.   His  remedy  is  that  which  a  contributory  has, 
under  sect.  138,  by  application  to  the  Court  of  Chancery 
to  order  payment  of  the  sum  awarded.    The  award  merely 
fixes  the  price  of  his  interest  to  be  paid  by  the  liquida- 
tors out  of  a  particular  fund  at  a  future  time.    Also  the 
passing  of  a  special  resolution  is  a  condition  precedent 
to  bringing  the  action,  and  it  is  not  averred  in  the 
declaration  that  such  a  resolution  had  been  passed  or 
that  the  money  had  been  raised. 
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Blackbuik  J.  said  that  on  the  conflict  of  authority  the  Court  would 
not  dispose  of  the  case  summarily. 


Per  CuBiAU.    (BlacxbvbNi  Mellob,  Sues  and  Lvsu  JJ.) 

Rule  discharped. 
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Secondly.    The  appointment  of  the  ampire  is  bad. 
The  articles  of  association  are  not  applicable  to  the. 
determination  of  the  price,  if  any,  payable   under  stat 
25  &  26  Vict.  e.  89.  «.  162.     Art.  196  refers  only  to 
differences  between  the  Company  and  a  shareholder: 
this  dispute  is  between  the  plaintiff  and  the  liquidators, 
who  are  distinct  from  the  Company.     Also,  the  arbi- 
tration ought  to  have  been  under  stat.  25  &  26  Vict. 
c.  89.  «•  I6I.9    the  terms  of    which  are   imperatiye. 
Further,  this  is  not  an  arbitration  within  sect.  12  of 
The  Common  Law  Procedure  Act,  1854,  17  &  18  Viet. 
c.  125. ;  it  is  a  mere  valuation  of  property,  and  there- 
fore the  Judge  had  no  power  to  appoint  an  umpire; 
CoUins  ▼•  Collins  (a).     \^Lush  J.    In  that  case  there  was 
a  contract  of  sale,  by  which  the  purchase  money  was  to 
be  fixed  by  A.  for  the  vendor  and  B.  for  the  purchaser, 
each  using  his  own  judgment]     In  Bois  v.  Hehham  (&), 
which  was  an  action  upon  a  settlement  of  the  amount  of 
compensation  under  a  condition  in  a  sale  by  public 
auction  that  in  case  of  any  mistake  in  the  description 
of  the  property  or  any  error  in  the  particulars  of  sale 
reasonable  compensation  should  be  given,  to  be  settled 
by  two  referees,  one  to  be  appointed  by  either  party, 
Kelly  C.  B.  said,  p.  652,  '^  The  principle  enunciated  in 
CoOins  V.  CMns  (a)  is,  that  in  order  to  constitute  au 
arbitration  there  must  be  a  difference ;   and  where  the 
contract  or  state  of  things  on  which  the  question  arises 
shews  that  there  is  no  difference,  that  authority  compels 
us  to  hold  that  there  ia  no  arbitration,  and  consequently 
the  case  is  not  within  The  Common  Law  Procedure  Act, 
1854.''     [£?aA  J.     That  the  parties  in  the  present  case 
differed  is  shewn  by  the  fact  of  the  appointment  of  an 


(a)  26  Beai\  306. 


(h)  4  H.  (f  C.  642. 


XXXIL  VICTORIA. 


365 


^^bitrator  by  the  plaintiff.]  The  riglit  to  compensation 
Was  not  inquired  into  before  the  arbitrators;  there  was 
a  mere  assessment  of  the  amount.  There  was  no  differ- 
ence between  the  plaintiff  and  the  Company,  but  only 
a  notice  by  him  that  he  dissented  from  the  resolution 
for  winding  up  the  Company  and  transferring  its  business 
to  another  Company  and  was  willing  to  sell  his  shares. 
[Lvsh  J.    And  the  Company  did  not  agree  to  that.] 

Thirdly.  The  award  is  ultra  vires.  The  umpire  had 
no  power  under  sect.  161  to  direct  the  defendants  to  pay 
the  price  of  the  shares.  If  he  had  power  to  direct  pay- 
ment he  should  have  directed  the  liquidators  to  pay. 
[Lush  J.  If  an  obligation  to  pay  the  sum  awarded  is 
implied  in  sect.  161  the  umpire  might  order  the  defend- 
ants to  pay  it :  if  not,  his  direction  will  not  affect  the 
rights  of  the  defendants.] 

Lastly.  The  plea  is  good  as  an  equitable  defence.     A 

right  conferred  by  statute  is  in  this  respect  like  a  covenant 

which  cannot  be  varied  at  law  by  a  parol  agreement 

\)e{ore  breach ;  but  a  parol  agreement  before  breach  when 

pleaded  to  an  action  of  covenant  is  a  good  equitable 

defence;    Nash  v.  Amutrong  (a)   per   WiUes  J.,  De 

Potiumkr  V.  De  Mattos  (i> 
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Boll  was  desired  to  confine  his  argument  in  reply  to 
the  first  point  on  the  demurrer  to  the  declaration. — By 
«ect.  95  of  Stat.  25  &  26  Fict  e.  89.  the  official  liquida- 
tor \m  power  to  bring  or  defend  any  action  in  the  name 
or  on  behalf  of  the  Company,  and  by  sect.  133  (subs.  7) 
the  liquidators  may  exercise  all  powers  given  by  the* 
Act  to  the  official  liquidator.  Therefore  they  represent 
the  Company,  and  are  not  under  any  personal  liability. 


W  10  C.  B,  N.  8.  259.  262. 


(b)  E.  B.  #  E.  461. 
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There  is  nothing  in  sect.  161  to  take  away  the  right 
of  action  from  a  dissentient  shareholder  who  has  had 
the  price  of  his  interest  determined,  or  to  compel  him 
to  apply  to  the  Court  of  Chancery.  The  passing  of 
a  special  resolution  determining  how  the  money  is  to  be 
raised  is  not  a  condition  precedent  to  the  bringing'  of  an 
action.  The  defendants  by  abstaining  from  passing  such 
a  resolution  cannot  take  advantage  of  their  own  wrong. 


Lush  J.   I  am  of  opinion  that  our  judgment  should 
be  for  the  plaintiff. 

The  first  objection  is  that  the  award  was  not  made 
by  proper  authority ;  that  there  is  no  statutory  power 
to  appoint  an  umpire,  and  therefore  his  award  is  of 
no  binding   force.     This  objection  depends  upon   the 
construction  to  be  put  on  The  Companies  Act,  1862, 
25  &  26  VicL  c.  89.,  The  Companies  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  16.,  and  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125.     The 
Companies  Act,  1862,  sect  162,  which  prescribes  the 
mode  of  ascertaining  the  price  to  be  paid  for  the  purchase 
of  the  interest  of  a  dissentient  member  under  the  circum- 
stances detailed  in  sect.  161,  enacts  that  if  the  price 
cannot  be  determined  by  agreement  between  the  parties 
the  dispute  shall  be  settled  by  arbitration,  and  for  the 
purpose  of  that  arbitration  the  provisions  of  The  Com- 
panies Clauses  Consolidation  Act,  1845,  with  respect  to 
the  settlement  of  disputes  by  arbitration,  shall  be  incor- 
porated. There  are  several  sections  in  that  Act  referring 
.  to  arbitration.      But  the  only  section  providing  the 
means  of  appointing  an  umpire  where  the  arbitrators 
disagree  is  confined  to  disputes  between  claimants  and 
railway  Companies,  and  in  that  case  the  umpire  is  to 
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be  appointed   by  the   Board  of  Trade.     The  case  of 
In  re  Lord  (a)  however  is  an  authority  that  The  Com- 
moQ  Law  Procedure  Act,  1854,  sect.  12,  would  enable 
a  Judge  to    make    the   appointment  of  an  umpire; 
though  if  that  had   not   been  decided  I   should  hesi- 
tate in  coming  to   the  conclusion   that  sect.  12  was 
meant   to  apply    to  a  case    of   this   kind.     Indepen- 
dently, however,  of  statutory  provisions  we  have  the 
articles  of  association  of  the  Company,  which  provide 
for  the  present  case.     It  is  argued  indeed  that  they 
cannot  apply,  because  sect.  162  of  The  Companies  Act, 
1862,  says    that  those   disputes   shall    be  settled   by 
arbitration  according  to  The  Companies  Clauses  Con- 
solidation   Act,    1845.      I    think    that    section    only 
means  that  where  the  parties  cannot  agree  they  may 
resort  to  the  sections  of  The  Companies  Clauses  Con- 
solidation Act,  1845,  and  treat  them  as  incorporated 
in  the  articles  of  association;  but  when  the  code  of 
laws  of  the  Company,  whether  it  be  a  special  Act  or 
articles  of  association  under  The  Companies  Act,  1862, 
provides  for  the  appointment  of  an  umpire  the  parties 
are  not  driven  to  resort  to  The  Companies  Clauses 
Consolidation   Act,   1845,  or  to  that  Act  as  supple- 
mented by  The  Common  Law  Procedure  Act,  1854. 
Therefore,  by  virtue  of  the  articles  of  association  the 
appointment  of  the  umpire  by  the  Judge  was  well  made, 
and  the  umpirage  is  valid. 

Then  comes  the  important  question,  on  which  I  have 
entertained  much  doubt  during  the  argument,  whether 
ao  action  may  be  brought  upon  the  award.  Sect  161 
of  The  Companies  Act,  1862,  provides  for  the  winding 
up  of  a  Company  and  for  the  transfer  of  its  business  to 

(fl)  lK.fJ.  80. 
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another  Company  subject  to  the  proviso  that   a   dis- 
sentient member  may  require  the  liquidators  to  purchase 
his  interest,  and  if  they  cannot  agree  about  the  price 
it  is  to  be  determined  in  the  manner  provided  by  sect. 
162.  I  regard  the  election  of  the  liquidators  to  purchase 
his  interest  and  the  appointment  of  arbitrators  as  a 
contract  by  the  liquidators  on  behalf  of  the  Company 
on  the  one  hand  and   the  shareholder  oa    the  other. 
It  follows,  unless  there  are  some  words   restraining 
the  ordinary  right,  that  if  the  purchase  money  is  not 
paid  the  seller  would  have  a  right  to  enforce  pajment 
by  action.     Is  there  anything  in  sect  161  to  take  away 
that  primS  facie  right  ?  At  first  I  thought  that  there  was 
no  remedy  at  law  and  that  the  dissentient  shareholder 
must  resort  to  a  Court  of  equity,  because  the  section 
says  that  the  purchase  money  is  ''  to  be  paid  before  ibe 
Company  is  dissolved/'  But  I  do  not  think  those  words 
are  inconsistent  with  the  right  of  the  plaintiff  to  sue  the 
Company  through  the  liquidators.    They  are  equivfJent 
to  saying  that  the  Company  shall  not  be  dissolved  until 
they  have  paid  the  money ;  for  otherwise  there  could 
be  no  remedy  against  the  Company  as  such.     Therefore 
those  words  may  have  been  introduced  for  the  purpose 
of  continuing  their  liability  until  the  money  was  paid. 
Again,  the  purchase  money  is  ''to  be  raised  by  the 
liquidators  in  such  manner  as  may  be  determined  by 
special  resolution.''    There  is  nothing  to  indicate  that 
the  special  resolution  must  be  passed  before  the  seller  is 
entitled  to  sue  for  the  purchase  money.   The  liquidators 
may  pay  the  money  out  of  any  funds  in  their  hands,  and 
afterwards  call  a  meeting  of  the  shareholders  to  determiod 
how  they  are  to  be  reimbursed.   At  all  events  no  means 
are  provided  by  which  the  seller  can  compel  the  share- 
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holders  to  pass  a  resolntion  for  payment  of  the  price. 
Therefore  I  cannot  hold  that  those  words  have  the 
effect  of  postponing  bis  right  to  payment  of  the  money 
awarded  to  him.  It  follows  that,  as  there  has  been  a 
purchase  of  bis  interest  at  a  price  to  be  paid  at  some 
time,  there  is  a  rigbi;  of  action  against  the  Company  if 
the  money  is  not  paid. 

The  remaining  question  is  whether  the  equitable  plea 

affords  an  answer  to  the  action.     The  plea  says  in  effect 

—the  plaintiff  ought  not  to  have  the  money  awarded  to 

him  as  the  price  of  his  interest,  because  when  he  was 

in  arrear  for  calls  he  asked  for  time  to  pay  them,  and 

the  Company  gave  him  time  on  his  agreement  that 

when  the  meeting  should  he  held  he  would  vote  in 

favour  of  it,  but  when  the  meeting  was  held  he  broke 

that  agreement.     But  how  could  that  disentitle  him 

either  at  law  or  in  equity  to  the  right  to  the  price  of 

his  interest  in  the  Company.     The  utmost  effect  of  it 

is  that  it  may  give  the  Company  a  right  of  action  for 

a  breach  of  contract. 
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Hannsn  J.  I  am  of  the  same  opinion.  I  do  not 
think  it  necessary  to  add  anything  to  what  my  brother 
Lmh  has  said  except  upon  the  construction  of  the  IGlst 
and  162nd  sections  of  The  Companies  Act,  1862.  I 
take  the  meaning  of  sect.  161  to  be  that  the  liquidators, 
acting  for  the  Company,  are  to  have  the  power  of  buying 
off  the  opposition  of  a  shareholder  to  a  proposed  change 
or  dissolution  of  the  Company.  That  is  to  be  effected  in 
the  following  manner:  upon  a  shareholder  expressing 
his  dissent  the  liquidators  have  to  elect  which  of  two 
courses  they  will  pursue,  they  must  either  abstain  from 
carrying  the   resolution  into  effect,  or  purchase  the 
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interest  held  by  the  dissentient  member.     If  they  have 
either  by  express  agreement  or  by  going  to  arbitration 
manifested  their  election  to  purchase  his  interest  they 
are  bound  by  it.     There  is  then  a  valid  contract  for  the 
purchase  of  the  interest  of  the  dissentient  shareholder, 
and  it  is  immaterial  whether  the  price  is  fixed  by  agree- 
ment or  by  the  mode  substituted  for  it^  namely,  arbitra- 
tion.    The  effect  of  what  has  been  done  in  the  present 
case  is  that  there  has  been  a  bargain  by  the  shareholder 
to  divest  himself  of  his  interest  in  the  Company  and  an 
agreement  on   the  part  of  the  Company  to  pay  b/ra 
either  the  agreed  or  awarded  purchase  money.     That 
being  so^  I  cannot  see  anything  in  sect  161  to  alter  the 
ordinary  result  of  an  agreement  to  purchase  at  a  price 
fixed^  namely,  that  the  purchaser  should  pay  the  price. 
The  words  of  the  section  admit  of  a  better  or  more 
reasonable  interpretation   than  that  assigned  to  them 
by  Mr.  Matthews  by  construing  them  as  meaning  that 
when  the  price  has  been  agreed  upon  or  fixed  by  arbitra- 
tion the  Company  shall  not  have  power  to  dissolve  and 
so  evade  payment;  and  iiirther  that,  as  between  the 
liquidators  and  the  Company  whom  they  represent,  the 
Company  shall  pass  a  special  resolution  directing  in 
what  manner  the  liquidators  are  to  raise  the  money; 
but  the  duty  to  pay  remains,  and  unless  there  is  lan- 
guage in  the  statute  expressly  depriving  the  person  who 
has  an  award  in  his  favour  or  an  agreement  with  the 
Company  to  pay  money  of  his  right  to  sue,  which  I 
cannot  find,  his  remedy  by  action  remains.     If  there 
be  any  reason  why  the  money  should  not  be  paid,  it 
will  be  open  to  the  Company  either  to  plead  it  by  way 
of  defence  to  the  action  or  to  institute  proceedings  in 
equity. 
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Hates  J.  I  am  of  the  same  opinion.  I  was  at  one 
time  perplexed  by  the  notion  that  there  was  a  partner- 
ship between  the  plaintiff  and  the  other  shareholders 
of  the  Company^  but  the  plaintiff  may  be  considered  to 
have  withdrawn  from  the  Company^  and  an  enabling 
power  is  given  by  the  statute  to  those  who  remain  in 
it  to  purchase  his  interest.  In  the  case  of  an  ordinary 
partnership,  if  one  partner  entered  into  such  an  agree- 
ment as  this  with  the  others  he  would  have  a  right  of 
action  for  breach  of  it. 

Judgment  for  the  plaintiff. 
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IN  THE  EXCHEQUER  CHAMBER. 


Marks  against  Feldham. 


J,  executed  a  bill  of  sale  to  the  defendant  as  security  for  a  debt, 
tad  was  adjudicated  a  bankrupt  on  his  own  petition,  before  the  ad- 
JTidication  the  defendant  seized  and  sold  the  ^ods,  and  received  the 
proceeds.  In  an  action  by  the  assignee,  the  jury  found  that  the  bill 
of  sale  was  a  fraudulent  preference^  and  gare  a  yerdict  for  the  plaintiff. 
A.  Tole  to  enter  the  verdict  for  the  defendant  waa  obtained  on  the  ground 
that  thf  re  was  no  relation  back  to  the  date  of  the  bill  of  sale  so  as  to 
enable  the  plaintiff  to  recover.  By  the  Exchequer  Chamber,  reversing 
the  judgment  of  the  Queen's  Bench :  Held, 

1.  That  the  doctrine  of  relation  has  no  application  to  the  law  of 
fraodulent  prefwence. 

2.  That  tne  assignee  was  entitled  to  recover  the  proceeds  of  the  goods, 
the  bill  of  sale  being  voidable  at  his  election,  as  contrary  to  the  policy 
of  the  bankrupt  laws. 

3  Per  Martin  B.  The  law  of  fraudulent  preference  is  the  same 
whether  the  abjudication  in  bankruptcy  is  obtained  by  a  creditor  hos- 
tileljr  or  by  the  bankrupt  on  his  own  petition. 

4.  Sembie,  that  an  action  for  money  received  would  lie. 

5.  Concessum,  that  a  count  for  conversion  of  the  goods  could  not  be 
sustained. 

6.  Per  Martin  B.  An  objection  to  the  form  of  action  should  be  ex- 
pressly taken  at  Nisi  prius,  in  order  that  the  Judge  may  make  such 
amendment  under  The  Common  Law  Procedure  Act,  1852,  15  &  16 
^iet.  c.  76.  8.  222.,  as  may  be  necessary  for  the  purpose  of  determining 
the  real  question  in  controversy. 

2  B  2 
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MarkT"    T^HE  declaration  contained  three  counts.     First,  for 

Feldhah  converting  the  goods  of  Jackson^  a  bankrupt,  before 

the  bankruptcy.     Second,  for  converting  the  goods  of 

the  plaintiff  as  assignee  after  the  bankruptcy.   Third,  for 

money  received  for  the  use  of  the  plaintiff  as  assignee. 

Pleas.     First,  to  the  first  and   second   counts,  not 
guilty.     Second,  to  the  first  count,  that  the  goods  were 
not  the  goods  of  the  bankrupt     Third,  to  the  second 
count,  that  the  goods  were  not  the  goods  of  the  plaintiff 
as  assignee.    Fourth,  to  the  third  count,  never  indebted. 
On  the  trial,  before  Hannen  J.,  at  the  Spring  Assizes 
in  1868,  at  York^  the  following  facts  were  proved.     Ou 
the  26th  July^  1867,  the  bankrupt  Jackson  executed 
and  delivered  to  the  defendant,  as  security  for  a  debt 
then  due  from  him  to  the  defendant,  a  bill  of  sale  o( 
his  household  furniture  and  stock  in  trade,  with  the 
usual  power  of  sale.     On  the  16th  November  Jackson 
was  adjudicated  a  bankrupt  on  his  own  petition,  dated 
and  filed  on  the  same  day.     Before  that  day  the  defen- 
dant, under  and  by  virtue  of  the  bill  of  sale,  seized  the 
goods  assigned  to  him  and  sold  them,  and  received  the 
proceeds  of  the  sale. 

The  plaintiff  abandoned  the  counts  in  trover,  but 
claimed  the  proceeds  of  the  sale  under  the  count  for 
money  received,  on  the  ground  that  the  bill  of  sale  was 
a  fraudulent  preference  by  the  bankrupt  of  the  defendant, 
as  one  of  his  creditors,  made  in  contemplation  of  bank- 
ruptcy; and,  evidence  having  been  given  in  support  of 
and  against  that  claim,  the  only  matter  of  fact  in  dis- 
pute was,  whether  the  bill  of  sale  was  a  fraudulent 
preference. 

The  learned  Judge  left  that  question  to  the  jury, 
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and  they  foand  that  the  bill  of  sale  was  a  fraudolent      [1870.] 
preference,  and  gave  a  verdict  for  the  plaintiff  on  the        Maeks  ~ 
third  count,  leave  being  reserved  to  move  to  enter  the      f^JyuAu 
verdict  for  the  defendant 

In  Easter  Term  following  a  rule  was  obtained  accord- 
ingly, on  the  ground  that  there  was  no  relation  back 
to  the  date  of  the  bill  of  sale  so  as  to  entitle  the  plaintiff 
to  recover. 
In  Easier  Term,  1869, 

Overend  and  Forbes  shewed  cause. — Conceding  that 
the  plaintiff  could  not  recover  on  the  counts  for  a  con- 
venioD,  as,  in  consequence  of  the  adjudication  in  bank- 
niptcy  being  on  the  bankrupt's  own  petition,  there  is  no 
relation  back,  and  therefore  the  bill  of  sale  is  not  void 
as  an  act  of  bankruptcy  under  The  Bankrupt  Law  Con- 
solidation Act,  1849,  12  &  13  Vict  c.  106.  s.  67.  (a) ; 
Stevenson  v.  Newnham,  in  error ^  ErU  J.  dissentiente  {h) : 
still  the  bill  of  sale,  which  the  jury  found  to  be  a 
fraudulent  preference,  was  against  the  policy  of  the 
bankrupt  laws,  and  therefore  the  assignee  may  avoid  it 
and  recover  on  the  count  for  money  received  ;  Groom  v. 
Watts  [cy  [^Lush  J.  In  that  case  the  money  paid  to 
the  defendant  by  way  of  fraudulent  preference  remained 
in  his  hands.]  In  the  present  case  the  deed  authorising 
the  seizing  and  selling  of  the  goods  made  the  defendant 
agent  of  the  bankrupt  for  selling  them,  and  it  is  much 
the  same  as  if  money  had  been  in  the  first  instance 
handed  over  to  him.  In  Young  v.  Billiter  (d)  it  was  held 

(a)  Stat  12  &  13  Vict,  e.  106.  is  repealed  by  The  Banlmiptcy  Repeal 
and  Insolvent  Court  Act,  1869,  32  &  33  Vict  c.  83.  «.  20.  Schedule. 

(A)  13  C.  B.  285.  {c)  4  Exch.  727. 

W  8  H.  L.  C.  682 ;  reversing  the  judgment  of  the  Exch.  Chamber, 
•^^.ilB.l. 
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[1870.]  that  a  Toluntaiy  transfer  of  goods  to  a  creditor  within 
yu^^  three  months  of  insolvency  was  not  absolutely  void  under 
Fkldham.  ^^^'  1  *^  2  Vict  c.  110.  s.  59.,  and  that  where  the  trans- 
feree had  sold  the  goods  before  the  title  of  the  assignees 
accrued  trover  would  not  lie.  But  it  was  said  by  several 
of  the  Judges  that  an  action  for  money  had  and  received 
or  an  action  on  the  case  would  lie.  [They  referred  to 
the  judgment  of  Lord  Wensleydale,  read  after  his  retire- 
ment from  the  Bench  in  the  Exchequer  Chamber  by 
Crowder  J.,  who  adopted  his  arguments  and  reasoning  (a), 
the  opinion  given  by  Crampton  J.,  and  the  judgment  of 
Lord  Campbell  C.  in  the  House  of  Lords  (by]  Wightman 
J.,  in  delivering  his  opinion  in  the  House  of  Lords, 
said,  p.  704^  ''It  may  be  that  the  assignee  might  be 
entitled  to  succeed  in  a  special  action  upon  the  case^  or 
after  a  demand  and  refiisal,  but  not  in  such  an  action 
as  the  present,  in  which  the  assignee  proceeds  as  for 
a  wrong  done  to  the  insolvent."  And  Blackburn  J., 
p.  693^ ''  The  act  of  seizing  or  selling  the  goods  under 
the  authority  of  the  transfer^  whilst  yet  valid^  cannot  be 
treated  as  being  a  wrongful  conversion/'  He  added,  how- 
ever, ''  I  am  strongly  disposed  to  think  that  as  soon  as  the 
assignees  avoid  the  transaction  they  may^  by  an  action 
for  money  had  and  received,  or  at  all  events  by  a  pro- 
perly shaped  action^  make  the  favoured  creditor  refund 
any  benefit  which  he  has  wrongfully  received/'  [Lush 
J.  No  other  action  was  brought  in  that  case  on  account 
of  the  difficulties  felt  by  counsel  in  determining  when  it 
could  be  said  that  the  proceeds  of  the  sale  became  money 
had  and  received  to  the  plaintiff's  use.  It  could  not  be 
at  the  time  the  money  was  received,  because  it  was  then 

(rt)  6  E,  cj-  B,  1. 10—11.  (A)  8  H,  L.  C.  682.  701.  706. 
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receiTed  to  his  own  use-     Stat.  1  &  2  Vict  c.  110.  *.  59.,       [1870.] 
upon  which   Younff    v.   Billiter   was   decide^,  expressly   ~]a^^~ 
enacted  that  volantary   conveyances,  &c.,  made  within 
three  months  before    imprisonment  or  with  the  view 
of  petitioning  the  Court  should  be  void  as  against  the 
assignees  of  the  insolvent.      But  how  does  what  was 
said  there  apply  i^  a  case  of  bankruptcy?    The  effect 
of  the  decision   in    Stevenson  v.  Newnham^  in  error  (a) 
and  subsequent  cases  is,  that  so  much  of  sect.  67  of  stat. 
12  &  13  Vict.  c.  106.  as  relates  to  fraudulent  preference 
most  be  considered  as  struck  out  of  the  Act  when  a  man 
is  adjudicated  a  bankrupt  on  his  own  petition.]     The 
bill  of  sale,  tbougb  not  an  act  of  bankruptcy,  may  be 
fraudulent  and  void  under  stat.  13  EL  c.  5.     [Lush  J. 
If  the  goods  are  in  specie  at  the  time  the  rights  of  the 
assignees  accrued,  they  may  disaffirm  the  act  of  the 
debtor.   The  Judges  who  constituted  the  majority  in  the 
Exchequer  Chamber,  in  Billiter  v.  Young  (6),  based  their 
}Tidgment  entirely  on  that  ground.]     As  the  bill  of  sale 
authorised  the  defendant  to  seize  and  sell,  it  may  be  too 
late  to  dispute  the  validity  of  the  sale,  but  it  is  not  too 
late  to  dispute  the  appropriation  of  the  proceeds  which 
remained  in  the  hands  of  the  defendant,  at  least  so  far 
as  he  applied  the  money  then  in  his  hands  to  the  pay- 
ment of  his  own  debt.     In  Nicholson  v.  Gooch  (c)  the 
ground  on  which  it  was  held  that  the  great  bulk  of  the 
money  could  not  be  recovered  was,  that  it  had  been  paid 
over  before  the  adjudication  of  the  bankruptcy.     [They 
also  cited  fFhite  v.  Garden  (rf).] 

Field,  in  support  of  the  rule. — This  deed  was  not  void 

(a)  13  C.  B.  285.  {h)  6  E.  ^  B.  1. 

(r)  b  E,^  B.  000.  (f/)  10  a  B.  nio. 
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[1870.]     u*ider  stat  13  EL  c.  5.,  but  only  a  fraudulent  preference. 
"  Habu       The  bill  of  male  not  being  an  act  of  bankruptcy,  the 
Feldham.     property  in  the  goods  had  passed  to  the  defendant,  and 
he  sold  his  own  goods,  and  the  money  which  was  the 
proceeds  of  the  sale  was  his  own.     Here  is  no  tort  to 
be  waived.     In  Biliiter  v.  Young  the  majority  of  the 
Judges  in  the  Exchequer  Chamber  (a)  thought  that  the 
warrant  of  attorney  was  void  and  that  an  action  of 
trover  would  lie,  but  that  judgment  was  reversed  in  the 
House  of  Lords  {by     [Lush  J.    I  cannot  see  how  the 
transaction  of  transferring  the  goods  to  the  defendant 
which  was  good  at  the  time  can  become  bad  except  by 
express  statutory  enactment.     Cockbum  C.  J.   If  you 
start  with  the  assumption  that  the  assignees  can   by 
disaffirming  the  transaction,  vest    in  themselves  the 
property  in  the  goods,  it  is  monstrous  to  say  that 
because  the  creditor  has  parted  with  them  they  should 
not  be  able  to  recover  the  proceeds.     One  of  the  two 
things  ought  not  to  be.]     It  must  be  admitted  to  be  an 
anomaly. 

CocKBURN  C.  J.  I  think  this  rule  must  be  made 
absolute.  It  is  admitted  that  trover  will  not  lie,  and 
indeed  that  point  is  concluded  by  authority.  And,  this 
being  admitted,  I  am  at  a  loss  to  see  how  the  count  for 
money  received  can  be  maintained.  The  reason  why 
trover  will  not  lie  is  that  the  bill  of  sale,  though  void- 
able if  there  is  an  act  of  bankruptcy  and  a  petitioning 
creditor,  is  a  transaction  which  the  bankrupt  law  does 
not  prohibit,  and  therefore  the  assignee  cannot  vest  in 
himself  the  property  in  the  goods  when  they  have 
been  sold  before  an  act  of  bankruptcy.     And  if  the 

(fl)  6  E.  i'  B.  1.       •  (h)  8  H,  L.  C.  682. 
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property  is  not  in   the  assignee  I  do  not  see  how  a  [1870.] 
creditor  can  be   made  responsible  for  selling  them  by       marm 

being  considered  as  receiving  the  proceeds  to  his  use.  fbldham. 
The  sale  is  not  a  wrongful  act  as  against  him. 

Meixor  J.    It  is  difficult  to  see  how  the  one  propo- 
rtion can  be  affirmed  and  the  other  disaffirmed.   Trover 
will  not  lie  because  the  goods  when  sold  were  the 
property  of  the  creditor  and  not  of  the  assignee.   Before 
the  assignee  had  power  to  disaffirm  the  transaction  the 
creditor  sold  the  goods,  and.the  money,  the  proceeds  of 
Hit  sale,  got  into  his  hands ;  he  had  a  right  to  sell  them, 
and  therefore  I  do  not  see  how  the  count  for  money 
received  can  be  maintained.    It  has  been  decided  that 
the  assignees  by  disaffirming  a  transaction  which  was 
lawful  can  recover  while  the  goods  remain  in  specie. 
There  is,  however,  a  distinction  between  the  bankruptcy 
of  a  debtor  on  his  own  petition  and  that  of  a  creditor, 
in  which   latter  case  there  is  relation  back.     In  the 
former  case  trover  will  not  lie,  and  a  fortiori  an  action 
for  money  received  will  not  lie. 

Lush  J.  The  bill  of  sale  was  not  a  fraud  within  stat. 
13  EL  c.  5.,  and  was,  therefore,  good  between  the 
parties,  each  of  them  being  sui  juris.  The  jury  have 
found  that  it  was  a  fraudulent  preference  within  the 
bankrupt  Acts.  And,  the  deed  being  fraudulent,  the 
transaction  which  was  valid  at  the  time  would,  if  the 
debtor  had  been  adjudicated  a  bankrupt  on  the  petition 
of  a  creditor,  have  become  invalid  by  the  express  enact- 
mnt  in  Stat.  12  &  18  Vict  c.  106.  s.  67.,  for  that  section 
makes  the  transaction  an  act  of  bankruptcy  which  is 
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[1870.]      ▼oid  against  the  assignees.     But  Stevenson  ¥.  Neumham^ 
j^^^^g ""  III  error  (a),  has  settled  that  sect.  67  does  not  apply  where 
the  adjudication  in  bankruptcy  is  on  the  debtor^^  own 
petition.    Therefore  up  to  the  time  of  the  petition  ;,  the 
bankrupt  had  a  right  to  pass  the  property  in  the  goods, 
and  the  defendant  had  a  right  to  take  them,  and  the 
money  derived  from  the  sale  of  them  when  received  was 
his.     Sect  67  of  stat.  12  &  13  Vict.  c.  106.  and  stat. 
13  £*/.  c.  5.  being  out  of  the  question,  there  is  nothing 
at  common  law  to  make  the  transaction  which  was  valid 
at  the  time  invalid  afterwards. 

Hannen  J.  The  law  on  this  point  is  most  anomaloos. 
The  difficulty  arises  from  its  having  been  held  that 
when  the  bankruptcy  is  on  the  debtor's  own  petition 
there  is  no  relation  back.  That  ought  to  be  corrected. 
But  so  long  as  it  stands  it  is  impossible  to  give  a  judg- 
ment satisfactory  to  one's  own  mind. 

Rule  absolute. 


The  plaintiff  appealed  from  this  decision,  and  the  case 
was  argued  by 

Quain  (Forbes  with  him),  for  the  plaintiff. — The  judg- 
ment of  the  Court  below  was  wrong  in  proceeding  on 
the  technical  principle  which  prevails  in  an  action  of 
trover,  viz.,  that  the  plaintiff  must  shew  title  to  the 
goods  at  the  date  of  the  writ,  and  in  applying  the 
doctrine  of  relation  back  to  a  case  of  fraudulent  prefer- 
ence.    The  giving  of  the  bill  of  sale  being  a  fraudulent 

(a)  13  C.  B.  285. 


Masks 

▼. 
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preference  might  be  avoided  by  the  assignees ;  Stevenson      [1870.] 
T.  Newnkam^  in  error  (a).      In  the  analogous  case  of 
execation  sued  out  under  a  warrant  of  attorney*  not 
filed  within  twenty-oue  days  after  execution  in  pursu- 
ance of  Stat.  3  G.  4.    c.  89.,  it  was  held  that  trover 
by  the  assignees   would  not  lie  after  the  goods  had 
been  turned   into   money ;   Brook  v.  Mitchell  (*) ;  but 
it  was  said,  p.  353^  tbat  an  action  for  money  had  and 
received  might  have   been  brought.     And  in  Biffin  v. 
Ycrhe  (c)  it  was  so  beld.     The  same  has  been  held  as 
to  execution  under  a  Judge's  order  given  by  a  trader 
debtor  to  his  creditor,  and  not  filed  as  required  by 
Stat  12  &  13  Vict.  c.  106-  *.  187 ;  Bryan  v.  Child  (d), 
Farrow  v,  Mayes  (e).     In  Vounff  v.  Billiter  (f),  though 
it  was  held  that  an  action  of  trover  could  not  be  main- 
tained on  an  alleged  wrongful  conversion,  several  of  the 
Ixidgea  Bud  that  this  action  might  lie  {ff).     Heilbut  v. 
NeoiU  (A),  in  which  the  present  case  was  not  cited,  is 
at  wciance  with  the  decision  in  the  Court  below :  there, 
one  of  two  partners  had  indorsed  bills  of  exchange  by 
way  of  fraudulent  preference  to  a  creditor,  and  after- 
wards became  bankrupt,  and  it  was  held  that  his  assig- 
nees might  bring  trover  to  recover  the  bills.      This 
Voint  is  adverted  to  by  fViOes  J.,  38  L.  J.  C.  P.  275, 
''The  law  of  fraudulent  preference  is  quite  distinct  from 
^  relation  back  of  the  assignees^   title.     It  entitles 
them  to  say  where  the  bankrupt  has  made  an  assign- 
ment of  any  of  his  property  to  one  of  his  creditors  as 

(a)  13  C.  B,  285.  302.  (6)  6  Bing.  N,  C.  349. 

(c)  51f.  #  (?.  428;  6  SeoU  N.B,  222. 

W  5  Exek.  368.  («)  18  Q.  B.  616.  526. 

if)  8  H,  L.  C.  682.  (g)  See  ante,  p.  374. 

(4)  ^L.J.  C,  P.  273 ;  Zr.  i?.  4  C.  P.  354,  aifirmed  in  Exchequer 
Chambor. 
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[1870.]      was  done  in  the  present  case^  that  the  transaction  as 
Mabkb       against  them  shall  be  void/' 


V. 

Feldhav. 


Fields  for  the  defendant. — The  tran8a€;tion  was  not  in 
itself  Toid  nor  within  sect.  67  of  The   Bankrupt  Law 
Consolidation  Act,  1849, 12  &  13  Vict.  c.  106.,  or  sect.  7Q 
of  The  Bankruptcy  Act,  1861,  24  &  25  Vtct.  e.  134.  (a), 
which  makes  a  fraudulent   conveyance    or  transfer  of 
property  with  intent  to  defeat  or  delay  creditors  an  act 
of  bankruptcy.     It  is  voidable  only  as  a  fraudulent  pre- 
ference, which  phrase  has  been  adopted  in  the  proviso  to 
sect.  133  of  Stat.  12  &  13  Vict.  c.  106.     In  some  cases 
the  payment  of  a  poor  creditor  instead  of  bringing  the 
money  into  the  general  assets  would  be  praiseworthy, 
though  the  judicial  opinion  that  a  debtor  in  insolvent 
circumstances  should  divide  all   his  assets  among  his 
creditors  has  been  consecrated  by  time.     The  true  role 
however  is,  to  ascertain  the  point  at  which  the  Legis- 
lature have  said  that  a  man  shall  not  be  master  of  his 
own  affairs.    That  point  has  shifted  in  the  course  of 
legislation.    The  doctrine  of  relation  back  is  ineqnitaUe. 
Until  restrained  by  modem  Acts  of  Parliament,  all 
transactions  subsequent  to  an  act  of  bankruptcy  however 
distant  in  time,  were  avoided  by  it,  even  though  the 
creditor  had  no  notice  of  it.     Stat.  46  G.  3.  c.  135.  s.  1. 
first  imposed  a  limit  of  two  calendar  months  beyond  which 
the  relation  should  not  go  back ;  and  the  right  dividing 
line  is  drawn  in  stat.  12  &  13  Vict.  c.  106.  s.  133.,  so 
that,  until  a  fiat  in  bankruptcy  or  petition  for  adjudica- 
tion in  bankruptcy,  the  debtor  has  a  right  to  dispose  of 
his  goods ;  and,  unless  the  person  dealing  with  him  has 

{a\  Stat.  24  j^  25  VicU  c,  134.  b  repealed  Ity  The  Bankraptcy  Repeal 
and  Insolvent  Court  Act,  1869,  32  &  33  Hct.  c.  S3,  s,  20.  Schedule. 
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notice  of  an  act  of  bankruptcy,  or  unless  the  transaction       [1870.] 

is  irithin  the  proviso,  it  is  good  and  valid.     Trover,  as  is        Mabks 

conceded  on  the  other  side,  could  not  be  maintained,      felduam. 

for  the  bill  of  sale  was  good  as  between  the  bankrupt 

and  the  defendant;    and  the  plaintiff  had   a  right  to 

seU  the  goods  as  against  all  the  world.    [  Wilks  J.  Only 

as  against  the  then  world.]     Even  if  the  goods  had 

remained  in   specie  and  the  assignees  had  demanded 

them  it  is  open  to  doubt,  since  the  judgment  of  the 

Court  below,  whether  trover  would  lie  by  the  assignees. 

[WiUes  J.  referred  to  HarmauY.  ^wAar  (a).] 

The  subsequent  disaffirmance  of  the  transaction  by 
the  assignee  cannot  enable  him  to  recover  the  money. 
[KeUy  C.  B.  The  demand  of  the  money  is  a  disaf- 
firmance of  the  contract  as  much  as  a  demand  of  the 
goods.]  Suppose  the  defendant  had  bartered  them 
for  other  goods.  {^Kelly  C.  B.  A  different  demand 
might  have  been  required.]  Disaffirmance  of  the 
transaction  by  the  assignee,  when  there  is  no  rela- 
tion back  by  reason  of  bankruptcy  or  a  petitioning 
creditor's  debt,  is  too  late  after  the  sale  of  the  goods ; 
WhiU  V.  Garden  (b).  The  cases  of  Brook  v.  Mitchell  (c) 
and  Biffin  v.  Yorke  (d)  were  decided  upon  stat.  8  G,  4. 
c.  39.  i.  2.,  which  expressly  enacts  that  the  assignees 
"  shall  be  entitled  to  recover  back  and  receive,  for  the 
lue  of  the  creditors  of  such  bankrupt  at  large,  all  and 

every  the  moneys  levied  or  effects  seized  under  and  by 

virtue  of  such  judgment  and  execution."    In  Bryan  v. 

cm  (e)  it  was  held  that  stat.  12  &  18  Vict.  c.  106. 

<•  137.  did  not  avoid  the  Judge's  order  as  against  the 

(a)  Cowp.  117.  (b)  10  C.  B.  919. 

W  6  Bing:  N.  C.  349. 

i^hU.^G.  428;  6  Scott  N.  B.  222.  («)  6  Exch,  368. 


382  [eXCH.   CH.    HILARY  VACATION. 

[1870.]      trader  himself,  but  only  as  against  his  assignees  if  he 
Marks       afterwards  became  bankrupt;    and   that  decision  was 
Fkldhak.     followed  in  Farrow  v.  Matfes  (a).    In  BiHUer  v.  Vcwng  {h) 
Crowder  J.,  delivering  the  judgment  of  Lord  WensUy- 
dak,  in  which  he  concurred,  said,  pp.  10-11,    "In  the 
case  of  insolvency  there  is  no  relation;  the  title  of  the 
assignee  never  goes  further  back  than  the  date  of  the 
vesting  order ;  the  act  of  preference  by  an  insolvent  of 
a  particular  creditor  under  the  circumstances  stated  in 
this  section  of  the  Act,  if  it  be  put  on  the  footing  of  a 
fraudulent  preference  under  the  Bankrupt  Act,  is  simply 
an  act  by  the   insolvent  fraudulent  and  void  against 
his  assignee,  if  he  chooses  to  avoid  it,  and  valid  until 

he  does The  assignees  can  only  treat  the 

act  as  a  fraud  against  themselves  by  the  insolvent,  and 
avoid  it  by  claiming  the  goods  acquired  by  that  act,  in 
this  case,  by  demanding  the  goods,  if  they  had  remained 
in  the  hands  of  the  creditor,  or,  if  sold,  by  elaiminj  the 
money ;  bringing  in  one  case  an  action  of  trover,  if  the 
goods  were  refused   to  be  delivered  up,  treating  the 
refusal  as  an  act  of  conversion,  or  bringing  an  action 
for  money  had  and  received  in  the  other.    .     .    But 
they  cannot  treat  the  seizure  and  sale  as  a  torong  against 
the  insolvent,  or  as  a  wrong  to  themselves  at  the  time 
it  was  made.''     And  Cresswell  J.,  pp.  25-28,  after  refer- 
ring to  White  V.  Garden  (c)  and  discussing  whether  the 
acts  mentioned  in  the  section  were  void  or  voidable,  and 
from  what  time  they  were  to  be  treated  as  void,  said; 
''Assuming  this  view  of  the  subject  to  be  correct,  it 
remains  to  be  ascertained,  whether  the  action  now  under 
consideration  can  be  maintained,  in  which  the  plaintiff 

(a)  18  Q.  B.  516.  (A)  6  E.  #  B.  I. 

(c)  10  C.  B.  919. 
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complains  of  a   conversion  of  •  the    insolvent's   goods       [1870.] 

\>efoTe  he  became  insolvent.     It  appears  that  the  defend-        Marks 

ant  was  active  in  procuring  the  seizure  and  sale  of  the      Fii.DHAir. 

goods,  so  that  be  unquestionably  exercised  the  dominion 

of  an  owner :   but  it  has  been  contended  that^  at  all 

events,  there  should  have  been  a  demand  and  refusal.   I 

think  it  was  unnecessary.'^     \_Martin  B.     This  point  is 

not  now  open  to  you.     There  being  a  cause  of  action, 

the  Judge  at  the  trial  could  have  amended  in  obedience 

to  The  Common  Law  Procedure  Act,  1852,  15  &  16 

Tict  c.  76.  8.  2i&2.     Kelly  C.  B.     We  can  only  look  to 

the  terms  of  the  rule ;    the  argument  does  not  arise  on 

the  form  of  it.     And  the  nature  of  the  action  is  not  a 

merely  technical  question,  as  Williams  J.  pointed  out 

in  BilKter  v.  Young  (a).] 

Quoin  was  not  called  upon  to  reply. 

Kellt  C.  B.  The  only  question  raised  by  the  rule, 
which  was  made  absolute  by  the  Court  below  to  enter 
the  verdict  for  the  defendant,  is  whether,  the  jury 
having  found  that  the  delivery  of  the  goods  which 
produced  the  money  sought  to  be  recovered  was  a 
fraaddent  preference,  it  is  an  answer  to  the  action 
tbt  there  was  no  such  relation  back  to  the  date  of  the 
hill  of  sale  sa  to  entitle  the  plaintiff  to  recover.  The 
rale  is  framed  in  disregard  of  the  law  as  to  fraudulent 
preference.  For  the  doctrine  of  relation  does  not  apply 
to  fraudulent  preference  except  so  far  as  it  is  an  act 
of  bankruptcy  under  the  provisions  of  the  bankruptcy 
Acts.  A  fraudulent  preference  is  of  this  nature.  If  a 
man  before  his  bankruptcy,  but  at  a  time  when  he 

(a)  6E,^B.  1.  22-23. 
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[1870.]      contemplates  bankruptcy,  delivens  goods  or  money  into 
Mares       ^^^  hands  of  a  creditor  whom  he  intends  to  benefit,  the 
Fbldhak.     ^i*<u^saction  is  valid  as  between  the  parties,  and  if  no 
bankruptcy  intervene   the  receiver  of   the    goods   or 
money  is  entitled  to  insist  on  the  transaction  as  valid 
against  all  the  world.     But  when  an  act  of  bankraptcy 
follows,  and  there  is  an  adjudication  in  bankraptcy 
against  the  transferor  or  donor,  the  transaction  is  in 
point  of  law  a  fraudulent  preference;  not  under  any 
express  enactment  but  as  contrary  to  the  policy  of  the 
bankrupt  Acts.     The  present  case  does  not  fall  within 
sect  67  of  The  Bankrupt  Law  Consolidation  Act^  1849, 
and  is  independent  of  the  doctrine  of  relation,  which 
applies,  where  something  has  been  done  which  is  itself 
an  act  of  bankruptcy,  or  where  there  is  a  subsequent  act 
of  bankruptcy  and  the  transaction  is  avoided  by  express 
enactment.    At  common  law,  if  I  may  use  the  expres- 
sion, on  the  application  of  the  spirit  and  principle  of  the 
bankrupt  Acts  to  the  question,  whether  the  assignees 
are  entitled  to  recover  the  value  of  the  goods  or  the 
proceeds  of  their  sale,  it  is  immaterial  whether  the 
fraudulent  preference  takes  place  before  or  after  the 
act  of  bankruptcy. 

Therefore  if  on  the  argument  an  objection  had  been 
taken  by  the  plaintiff  that  the  rule  only  insisted  on 
this  point,  viz.  that  the  adjudication  in  bankruptcy  had 
no  relation  to  the  transaction  in  question,  I  should 
have  held  that  the  point  now  taken  was  not  within 
its  terms,  and  on  that  ground  it  ought  to  be  dis- 
charged, unless  the  transaction  fell  within  sect.  67  of 
The  Bankrupt  Law  Consolidation  Act,  1849,  which 
makes  a  fraudulent  preference  an  act  of  bankruptcy. 
But  as  this  objection  was  not  taken  in  the  Court  belov^ 
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and  has  not  been  insisted  on  here,  I  pass  to  the  question  [1870.] 
whether  on  the  evidence  and  the  true  merits  of  the  case  Uarkb 
the  plaintiff  is  entitled  to  recover.  Filoham. 

It  is  contended  that  the  plaintiflf  is  not  entitled  to 
recover  because  this  transaction  was  good  and  valid  in 
itself  and  was  not  void  even  as  against  the  assignee  ^ 
and  if  it  is  voidable  it  could  only  be  avoided  while  the 
goods  remained  in  specie  in  the  possession  of  the  defen- 
dant, and  not  after  the  defendant  had  converted  them 
into  money.     I  am  of  opinion  that  this  is  not  the  law, 
and  that  the  delivery  of  the  goods  to  the  defendant  by 
vay  of  fraudulent  preference,  though  valid  at  the  time, 
becanie  voidable  by  the  assignee  in  the  event  of  a  subse- 
quent adjudication  of  bankruptcy.  First,  does  the  trans- 
action continue  to  be  voidable  so  long  as  the  goods 
remain  in  specie  in  the  possession  of  the  defendant,  and 
does  it  cease  to  be  voidable  after  \he  goods  have  been 
converted  into  money?   It  was  at  first  rightly  admitted, 
though  the  admission  was  retracted,  that  an  action  of 
trover  would  lie  while  the  goods  remained  in  the  posses- 
sion of  the  defendant,  and  after  a  demand  and  refusal ; 
for,  the  assignee  having  elected  to  avoid  the  transaction 
as  a  firaudulent    preference,    the   goods    became  the 
goods  of  the  assignee.     Is  the  case  altered  by  the 
drcumstance  of  the  defendant  having  sold  the  goods 
and  possessed  himself  of  the  money,  the  proceeds  of  the 
goods,  before  the  transaction  was  avoided  ?  I  am  of  opinion 
that  it  is  not,  and  that  it  is  a  fallacy  to  say  that  the 
transaction  was  valid  to  all  intents  and  purposes  after 
the  conversion  of  the  goods  into  money.     Whether  the 
transferee  remains  possessed  of  the  goods  or  converts 
them  into  money,  the  transaction  retains  its  original 
VOL.  X.  2  c  B.  &  s. 
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[1870.]      character;  it  is  valid  as  against  the  tranaferee,  bat 
mTrm       voidable  if  the  assignee  elects  to  avoid  it     He  may 
Fklohak     ^^^^^  i^  ^7  demanding  the  goods  while  they  remain  in 
the  possession  of  the  transferee,  or  the  money  if  they 
have  been  converted  into  money.    The  rights  of  the 
assignees  of  a  bankrupt  cannot  be  defeated  by  any  dr- 
cuitons  proceeding;  and  a  transaction  voidable  by  the 
assignees  does  not  cease  to  be  voidable  because  the 
party  has  changed  the  nature  of  the  property,  and  so 
has  changed  the  remedy  of  the  assignees.     Here  the 
transaction  -was  voidable  at  the  suit  of  the  assignee  firom 
the  time  the  property  passed  to  him.     He  might  have 
avoided  it  and  maintained  an  action  of  trover  while  the 
goods  remained  in  the  possession  of  the  transferee. 
After  the  transferee  had  converted  the  goods  into  money 
the  transaction  still  remained  unlawful  and  voidable  as 
against  him;  the  only  difference  is  that  the  remedy  is 
changed  and  he  has  become  entitled^  after  a  demand^  to 
maintain  an  action  for  money  received. 

With  r^ard  to  the  difficulty  as  to  the  form  of 
action,  if  the  fraudulent  preference  had  been  the  pay- 
ment of  a  sum  of  money  into  the  hands  of  the  defendant 
it  could  hardly  be  disputed^  unless  indeed  we  abrogate 
the  law  as  to  fraudulent  preference,  that  an  action 
for  money  received  could    be  maintained  against  the 
favoured  creditor.    I  see  no  difference  between  the 
payment  of  money  and  the  delivery  of  goods  which  ha^e 
been  converted  into  money.    The  title  of  the  defendant 
to  these  goods,  or  the  proceeds  of  them,  was  good  as 
between  him  and  the  bankrupt,  but  it  was  defeasible 
in  the  event  of  a  subsequent  bankruptcy,  and  an  avoid- 
ance of  the  transaction  by  the  assignee. 
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Upon  these  grounds  1  am  of  opinion  that  the  judg-      [1870.] 
ment  of  the  Court  below  must  be  reversed.  Mabm 


Masun  B.     I  am  of  the  same  opinion.    I  do  not 
tbrow  any  doubt  on  the  proposition  that  an  action  for 
money  receiired  is  maintainable;    that  has  been  said 
by  several  Judges;  but  in  the  present  case  it  is  not 
essential  to   give  judgment  on  that  point.     Oenerally 
an  action  for  money  received  lies  where  the  plaintiff 
has  a  right  to  recover  the  money  immediately  upon 
the  receipt  of  it  by  the  defendant    That  was  not  the 
case  here^  because  when  the  money^  the  proceeds  of  the 
goods,  was  received  by  the  defendant  the  bankruptcy 
had  not  taken  place^  and  therefore  he  was  entitled  to 
the  mxmey  when  he  received  it  just  as  much  as  the 
defendant  was   entitled    to  the    goods    in  BiUUer  v. 
Ytnmg  (a).    In  that  case  the  struggle  was  to  prevent  a 
technical  objection  to  the  form  of  action,  which  was 
trover^  from  prevailing,  and  to  decide  the  real  question 
m  controversy.    But  The  Common  Law  Procedure  Act^ 
1852, 15  &  16  Vict.  c.  76.  s.  222.,  contains  an  express 
enactment  that  the  Court  or  Judge  at  Nisi  prius  shall 
make  *'  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties.'^    And  I 
am  of  opinion  that  in  the  event  of  the  learned  counsel 
for  a  defendant  objecting  that  on  the  state  of  the  plead- 
ings the  plaintiff  is  not  entitled  to  recover,  he  must 
state  his  objection  clearly,  in  order  that  the  Judge 
may  make  the  necessary  amendment.    Therefore  the 
question  whether  an  action  for  money  received  lies  in 

(a)  6  £.  #  ^.  1 ;  reyened  in  D,  R,  8  H.  L.  C.  682. 
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[1870.J  the  present  case  does  not  arise.  The  qaestion  which 
~  m7biw  ^^*  *™®  ^  ®^  the  rule,  which  was  made  abaolate  by 
Fbldham  *^®  Court  of  Qaeen's  Bench.  That  rule  was  obtained  on 
the  ground  **  that  there  was  no  relation  back  to  the  date 
of  the  bill  of  sale  so  as  to  entitle  the  plaintiff  to  recover/' 
Therefore  the  question  raised  by  it,  and  which  was 
decided  below,  is,  whether  relation  back  to  the  date  of 
the  bill  of  sale  is  essential  to  enable  the  plaintiff  to 
recover.    And  I  am  of  opinion  that  it  is  not. 

At  the  trial  the  only  disputed  fact  was,   whether 
the  bill  of  sale  was  a  fraudulent  preference;   and,  the 
jury  having  found  that  it  was,  two  questions  are  now 
attempted  to  be  raised.     First,  whether  a  demand  was 
made,   and,   secondly,  whether   an  action   for   money 
received  is  maintainable.     I  think  those  questions  can- 
not be  raised.     The  only  question  for  us  is,  whether, 
the  bill  of  sale  being   a   fraudulent  preference,  the 
plaintiff  is  entitled    to  recover.      That  question   first 
arose  in   1768,  before  Lord  Mansfield^  in  Aldersam  v. 
Temple  {a).     There  Lord  Mansfield  laid  down  what  a 
fraudulent  preference  is ;  and  that  he  was  under  no  mistake 
is  clear,  for,  having  distinctly  stated,  p.  2240,  that  '*  the 
statutes  of  bankruptcy  leave  a  trader,  to  the  moment  of 
an  act  of  bankruptcy  committed,  every  power  an  owner 
can  have  over  his  estate,''  he  goes  on  to  establish  the 
exception,  that  if  a  man  in  contemplation  of  bankruptcy 
voluntarily  does  an  act  in  favour  of  one  creditor  which 
contravenes  the  spirit  of  the  bankruptcy  laws,  the  goods 
delivered  or  the  money  paid  may  be  recovered  back  by 
the  assignees  though  there  was  no  moral  fraud  in  the 
transaction.    Although  there  are  mauy  cases  in  which 

(a)  4  Burr.  2235,  3rd  ed. 
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fraudulent  preference  is  mixed  up  with  acts  of  bank-      [1870.] 

mptcy,  that  is  the  real  foundation  of  the  doctrine  of       uakkb 

fraudulent  preference,  and  it  is  further  discussed  in 

the  judgments    of  Litikdak,  Parhe  and  Patieson  JJ. 

in   Morgan    v.    Brundrett  (a).      Belation    back    has 

nothing  to  do  with  it;   an  act  of  bankruptcy  is  not 

necessary  to  override  it     In  the  case  of  an  act  of 

bankruptcy    the    title    of    the    assignee    takes    effect 

from  the  act,  and  after  it  the  bankrupt  is  dealing 

with   another    man's    property^   the    property  having 

become  the  property  of  the  ass^nee  for  the  benefit  of 

the  general  body  of  creditors.     Therefore  it  is  perfectly 

dear  that  there  has  been  a  misapprehension  in   the 

present  case.    For  so  soon  as  it  was  decided  that  there 

was  a  fraudulent  preference^  the  transaction  was  void  or 

voidable  as  against  the  assignees,  and  they  were  entitled 

to  recover.    If  the  goods  had  remained  in  the  defendant's 

possession  that  would  have  been  beyond  doubt     I  am 

not  insensible  to  the  difficulty  stated  by  Mr.   Field 

which  was  suggested  by  one  of  the  learned  Judges  in 

the  Queen's  Bench.     It  is  said  that  this  gives  a  man 

an  opportunity  of  avoiding  his  own  acts,  and  that  if  a 

debtor  paid  his  debt  and  afterwards  becomes  dissatisfied 

with  those  creditors  whom  he  had  paid,  he  might,  after 

making  himself  a  bankrupt,  establish  the  payment  as  a 

frandnlent  preference  and  avoid  his  own  act,  and  enable 

his  assignee  to  get  back  the  money.     But  on  the  other 

tide,  a  man  may  owe  a  favourite  creditor  1000/.  and 

pay  him,  and,  expecting  that  bankruptcy  will  ensue,  may 

make  himself  bankrupt.    According  to  the  argument 

for  the  defendant,  that  would  be  a  good  payment.    The 

(a)  bB,^  Ad,  289. 
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[1870.]      ^^o  cases  are  contrary  to  each  other;  bnt  I  think  it  is 
j^^^^g       more  conducive  to  justice  and  convenienoe  that  it  should 
be  held  that  the  law  of  fraudulent  preference  is  the 
same  whether  the  adjudication  in  bankruptcy  is  obtained 
by  a  creditor  hostilely  or  by  the  bankrupt  on  his  own 
petition.    If  a  debtor  in  contemplation  of  bankruptcy 
attempts  to  defeat  the  law,  which  says  that  the  general 
body  of  creditors  are  entitled  to  all  the  debtor's  property, 
by  paying  money  or  assigning  his  goods  without  pressure, 
the  money  or  the  goods  are  recoverable  back,  whether 
by   an   action  for    money   received   or  by  trover  is 
immaterial. 

WiLLEs  J.  I  am  of  the  same  opinion.  Dolus  cir- 
cuitu  non  purgatur. 

Channell  B.  I  also  do  not  throw  any  doubt  on 
the  point  whether  an  action  for  money  received  will  lie. 
Bnt  upon  the  groudns  which  have  been  stated  I  am  of 
opinion  that  the  assignee  is  entitled  to  avoid  the  trans- 
action, and  therefore  to  recover. 

FiooTT  B.,  Bbett  J.)  and  Cubasbt  B.  concurred. 

Judgment  reversed. 
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1869, 


The  Queen  -againiat  The  Metropolitan  Board    Saturday 

of  Works.  ^^"^^ 

Lands  Clauses 

1.  In  order  to  entitle  a  claimant  to  compensation  under  The  Lands    ^^fjf^^Q 
Clanscs  ConsoHdation  Act,  1845,  8  &  9  Vict.  c.  18.  «.  68.,  there  must    ^.  ;      18 

be  an  injnry  to  the  land  op  some  interest  in  it  which  would  have  been  '^^  ^*  *°' 

the  sahject  of  an  action  before  the  statute.  7W^ 

2.  The  claimants  carried  on  business  as  potters  on  premises  in  a  jj^Fj^^^'^ 
rtreet  running  down  to  the  Thames,  and  about  seventy  yards  from  it :     J.*^  "7f,    ^ 
at  the  end  of  the  atreet  there  was  a  public  right  of  dipping  for  and  taking  ^[?/.    ' .  j^ 
viter;  and  at  the  end  of  another  adjoining  street  there  was  a  public  y^^^  rtgnt, 
draw  dock  for  barges.     The  claimants  in  canying  on  their  business  had  Compensation. 
used  the  public  right  pf  fetching  water  from  me  river  and  bringing 

buges  to  the  draw  dock.  The  Metropolitan  Board  of  Works,  in  con- 
structing the  Tlkaniea  EMatikment  under  the  powers  of  stat.  26  & 
27  Viet,  e.  75.,  which  incorporates  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  VicL  c.  18.,  obstructed  the  right  of  fetching  water 
U)d  of  bringing  haiges  io  the  dock.  Held,  that  this  was  not  an 
injurious  affecting  of  the  claimants'  premises  within  sect  68  of  stat. 
8  &  9  Via,  e,  18.,  and  therefore  they  were  not  entitled  to  compensation. 

A   RULE  had  been  obtained  at  the  instance  of  the 
Metropolitan   Board  of  Works,  calling  upon  IV. 
and  C.  Batstone  to  shew  cause  why  a  writ  of  certiorari 
shoold  not  issue  to  remove  an  inquisition^  taken  before 
tbe  sheriff  of  Surrey^  with  the  verdict  and  judgment 
thereon,  upon  a  claim  made  by  them  against  the  Metro- 
politan Board  of  Works  in  respect  of  their  interest  in 
certain  premises  situate  in  Ferry  Street^  Lambeth^  having 
been  injuriously  affected  by  the  execution  of  the  works 
of  the  Board,  in  order  that  it  might  be  quashed. 

The  claimants  were  lessees  for  a  term  of  years,  ending 

in  March^  1871>  ol  the  premises  in  question,  situate  in 

Fern;  Street,  Lambeth^  in  which  they  carried  on  the 

business  of  potters.    The  Metropolitan  Board  of  Works 

VOL.  X.  2d  b.  &  s. 
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were  empowered  by  stat.  26  &  27  Vict.  c.  75.,  which 
by  sect.  15  incorporates  The  Lands  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  18.,  to  make  an  embank- 
ment on  the  south  side  of  the  Thames.    The  claimants 
gave  notice  to  the  Board  that  the  premises  in  their 
occupation  were  injuriously  affected  by  the  execution  of 
the  powers  pven  to  the  Board  by  stat.  26  &  27  Vict 
c,  75.,  and  claimed  compensation.      As  no  part  of  the 
claimants'  premises  was  taken,  and  no  private  right  or 
easement  of  the  claimants  interfered  with,  the  Baanl 
declined  to  pay  compensation,  and,  under  protest,  issued 
their  warrant  to  the  sheriff  of  Surrey  to  summon  a 
jury. 

Ferry  Street  runs  at  right  angles  down  to  the  TJiomes, 
and  the  claimants'  premises  are  situated  in  it  about  seventy 
yards  from  the  river.    Broad  Street  is  the  next  street  on 
the  east  and  runs  parallel  with  Ferry  Street  down  to  the 
Thames.     Ferry  Street  and  Broad  Street  are  connected 
by  a  street  running  parallel  with  the  Thames.    At  the 
end  of  Ferry  Street  there  had  been  from  time  imme- 
morial a  common  and  public  right  for  all  persons  to  dip 
for  and  take  water  from  the  Thames  for  their  own  use 
without  payment  and  a  right  of  way  to  the  river  for 
that  purpose.     At  the  end  of  Broad  Street  there  was  a 
free  public  draw  dock  and  all  the  public  had  a  right  to 
resort  to  and  use  it  and  to  take  carts  there  backwards  and 
forwards  to  load  and  unload  barges,  and  barges  had  a  right 
to  lie  and  be  there.     In  the  exercise  of  their  statutory 
powers  the  Metropolitan  Board  of  Works  had  caused  the 
embankment  to  be  erected  on  part  of  the  spot  where  the 
public  had  exercised  the  right  of  taking  water,  and  since 
the  commencement  of  the  works  access  to  the  river  for 
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this  purpose  had  been  practically  cut  off.  Also,  the  hard 
or  landing  place  at  the  dock  in  Broad  Street  had  been  so 
far  interfered  with  tliat  only  one  or  two  bai^s  could  be 
got  up  to  load  or  unload  instead  of  four  or  five  as 
formerly,  and  the  access  to  the  dock  by  barges  was 
attended  with  difficulty  and  danger. 

The  claimants  had  been  in  the  habit  of  sending  and 

dipping  for  and  fetching  water  from  the  river  at  Ferry 

Street  to  be  used  in  their  business,  and  also  had  brought 

the  sand  used  in  their  business  by  barges  to  the  dock 

m  Broad  Street.     But  since  the  commencement  of  the 

embankment   they  had  been  prevented  by  the  works 

from  having  access  to  the  river  at  Ferry  Street  and 

obtaining  water  there,  and  from  having  their  sand  brought 

to  the  dock  at  Broad  Street. 

The  jury  assessed  the  amoimt  of  compensation  sub- 
ject to  the  objection  that  no  part  of  the  claimants' 
premises  had  been  taken  or  touched  by  the  works,  and 
that  there  was  no  right  or  easement  appurtenant  to  the 
daimanta'  premises  in  respect  of  either  claim. 
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Montagu  Chambers  and  Bridgman  shewed  cause. — In 
Biclcet  V.  7/te  Metropolitan  Railway  Company  (a)  the 
obstruction  was  not  permanent,  and  the  reasoning  of 
liord  Westbury  is  in  favour  of  the  claimants  on  the 
construction  of  sect.  68  of  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  18.  [They  referred  to 
the  following  cases  as  shewing  that  the  injury  to  the 
chumants  would  have  been  actionable  but  for  stat.  26  & 
27  Vict.  c.  75.,  authorising  the   construction  of  the 


(a)  36  L.  J,  Q.B.2Gb\  L.  S.  2  H.  L,  175,  afHrming  the  judgment  of 
the  Exchequer  Chamber,  6  B.  f  S.  156,  which  reTened  the  judgment  of 
the  Qaeen'g  Bench,  Id.  149. 

2  D  2 
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18G9.         names  Embankment  .--Hart  T.   Basset  (a),  CIdebester 

The  QuKo     T.  Lethbridge  {h\  Rose  v.  Mtles  (c),   Greasfy  v.    On/- 

Msmofo-      Ung(d),    They  also  cited   IFtZtei  v.   Tlu  Hungerford 

Boa^^      Market  Campang(e\  Reg.  t.  TheEastem  Counties  RaUr 

way  Compat^  (f).    Chamberlain  r.    The   West  End  of 

London   and    Crystal   Palace  Railway   Company  {g)t 

Beckett  v.  The  Midland  Raibomf  Company  (A)^  Brand 

v.  Tlie  Hammersmith  and  City  Railway  Company,  in 

error  [i\  Com.  Dig.  Action  upon  the  Case  for  a  Nuisance 

(C).] 

Parry  Serjt,  and  PhUbrick,  in  support  of  the  riile. — 
Firat.  The  claimants  have  sustained  damage  in  common 
with  the  rest  of  the  public.  Secondly.  They  haye  not 
sustained  an  injury  within  sect.  68  of  stat  8  &  9 
Fict.  c.  18.  [They  relied  on  Rex  v.  The  Bristol  Dock 
Company  (j\  per  Le  Blanc  3.,  Winterbottom  v.  Lord 
Derby  {k)^  Rieket  t.  The  Metropolitan  Railway  Comr 
pany^  in  D.  P.  (/)j  H^'  ▼•  The  Eastern  Counties  Rail- 
way Company  (f)  The  Caledonian  Railway  Company, 
appts.,  Ogihy,  respt  (m).] 

Mellob  J.    This  rule  must  be  made  absolute.    Mr. 

(a)  T,  Jones  156.  (&)  Wilies  71. 

(c)  4 If.  #  &  101.  (d)  2Bi9ig.  263. 

(«)  2  Bitiff.  N,  a  281.  (f)  2  Q,  B.  347. 

(^)  2  i}.  #  &  005;  affirmed  in  enor,  li,  617. 

(h)  37  L,  J,  C,  P.  11 ;  L.  ff.  3  C.  P.  82. 

(t)  7  B,f  8,  1.  22,  reyening  the  judgment  of  the  Queen*!  Beoch. 
(In  the  head  note,  line  13,  dele  "  not")  The  judgment  of  Cam,  Scooe. 
was  lereraed  in  D.  P.,  38  L.  J.  Q.  B.  265,  L.  S^^^KL,  171. 

(j)  12  East  429.  432. 

(k)  36  £.  /.  Exch,  194;  £.  2?.  2  Exch.  316. 

(/)  36  £.  J.  Q.  B,  205;  £.  B.  2  i?.  Z.  175. 

(m)  2  ^oc^.  229. 
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Chambers  cited  many  cases  which  might  have  induced 
U8  to  treat  the  question  as  open  to  argument  if  the  case 
of  Riekei  y.  The  Metropolitan  Railway  Company  {a)  had 
not  governed  the  present.    The  facts  of  that  case  shewed 
an  obstruction^  not  intended  to  be  permanent^  but  long 
enough  to  effect  the  injury  of  which  the  plaintiflf  com- 
plained.   Therefore^  though  the  judgment  of  the  House 
of  Ix>rd8  was  upon  a  particular  state  of  facts^  we  must 
look  at  the  substance  of  it  and  the  reasons  given  for  it 
That  judgment  is  quite  conclusive  on  the  case  before  us. 
If  it  had  not  been  a  judgment  in  the  ultimate  Court  of 
appeal  the  dissent  of  Lord  fVestbury  would  have  diminished 
the  weight  of  its  authority.    But  the  reasoning  of  Lord 
Wu&ury,  even  if  right,  did  not  prevail ;  and  we  must 
therefore  give  our  decision  in  conformity  with  the  judg- 
ment of  the  House  of  Lords,  which  was  that  unless 
there  is  an  injury  to  the  land  as  distinct  &om  a  personal 
injury  the  claim  for  compensation  cannot  be  maintained. 
The  words  of  stat.  8  &  9  Vict.  c.  18.  *.  68.  are,  "  Com- 
pensation in  respect  of  any  lands,  or  of  any  interest 
herein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works.''    A  man  may 
live  in  a  house  and  may  suffer  considerable  injury,  but 
according  to  the  judgment  of  Lord  Cranworth,  unless  the 
injnry  is  to  the  land,  or  to  some  interest  in  it,  such  as  a 
right  of  way  or  other  right  referred  to  by  him  (i), 
there  can  be  no  compensation^  because  before  the  statute 
there  would  have  been  no  right  of  action  in  respect 
of  an  injury  to  the  land  or  to  the  house.    Many  of  the 
cases  cited  by  Mr.  Chamben  are  very  strong  to  shew 
that  where  a  man  suffers  a  personal  injury  distinct  from 

(fl)  36  L.  J.  Q.  i?.  205;  L.  B,  2  H.  L.  175. 
(b)  36  L.  J.  Q.  B,  218;  L.  R.  2  H,  L.  198. 


1869. 
The  QuBEM 

V. 

Mktropo- 

LITAH 

Board  of 
Works. 


396 


EASTER  TERM. 


1869. 


The  QuEBH 

V. 

MCTBOPO- 

LITAH 

Board  of 
Wotks. 


that  which  all  the  anbjects  of  the  realm  aufier,  he  may 
have  an  action ;  but  there  the  action  is  for  a  personal 
injury  to  him  and  not  to  his  land  or  house.  The  diminu- 
tion of  the  profits  arising  firom  the  trade  carried  on  in  a 
house  is  not  an  injury  to  the  house.  If  we  held  otherwise 
we  should  confound  rights  in  property  with  rights  which 
are   enjoyed  in  common  with  the  rest  of  the  puUic 
No  doubt  Lord  fVestbury  goes  a  great  way  with  Mr. 
Cliambert?  argument,  for  he  says  (a),   *'When,  there- 
fore,   the   general    Railway  Acts   use  the  term   *  in- 
juriously affected/  the  word  'injuriously^  does  not  mean 
*  wrongfully'  or  *  unlawfully ;'  nor  does  it  imply  that 
compensation  is  limited  to  cases  where  the  act  done  is 
such  as,  but  for  the  powers  given,  would  be  a  tort  at 
common  law.     The  words  mean  *  damnously  affected' 
only ;  and  the  consequential  right  to  compensation  is  the 
creature  of  the  statutes;  to  be  ascertained  and  measared 
by  the  positive  language  of  the  enactments,  and  not  by 
analogy  to  actions  of  tort  or  trespass.    There  is  nothing 
in  the  statutes  to  warrant  the  position  that  there  shall 
be  no  compensation  where  at  common  law  there  would 
have  been  no  right  of  action.''  Lord  Westbury^%  judgment 
did  not  proceed  upon  the  special  circumstances  of  that 
case,  viz.,  the  injury  being  of  a  temporary  nature,  but  upon 
the  general  construction  of  the  statute.    The  two  other 
noble  and  learned  Lords  differed  from  him.  Lord  Chdnu- 
ford  C.  says  (6),  '^  I  think  that  the  criterion  of  a  party's 
right  to  damages  under  the  clauses  of"  The  Lands 
Clauses  and  The  Railways  Clauses  Consolidation  Acts(c), 
*'  upon  which  this  case  depends,  is  correctly  stated  by 


(a)  36  L.  J.  Q.  B.  220;  Z.  B.  2  H.  L,  202. 

(6)  36  L,  J.  Q.  B,  2)2-3 ;  L.  /?.,  2  H,  L.  187. 

(0  8  &  9  Vict.  c.  18.  ».  68. ;  8  &  9  Vict.  c.  20.  «.  6. 
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Lord   Campbell  in  Re  Penny  and  The  South  Eastern 
Railway  Company  {a\  and  that,  in  his  words,  p.  669, 
'  Unless  the  particular  injury  would  have  been  action- 
able  before  the  Company  had  acquired  their  statutory 
powers^  it  is  not  an  injury  for  which  compensation  can 
be  claimed/     At  the  same  time,  the  observation  of  my 
noble  and  learned  friend  Lord  Cranworth  in  the  case 
of  The    CaUdonian  Railway   Company^   appts.,    Oyilvy^ 
respts.  (6)  must  not  be  lost  sight  of,  that,  it  does  not 
follow  that  a  party  *  would  have  a  right  to  compensa- 
tion in  some  cases  in  which,  if  the  Act  of  Parliament 
had  not  passed,  there  might  have  been   not  only  an 
indictment  but  a  right  of  action.' ''    This  shews  that 
when  we  use  the  words  ''actionable  injury,'^  we  mean 
an  actionable  injury  to  land  and  not  merely  to  the 
occupation  of  it,  and  that  we  are  dealing  only  with 
rights  arising  out  of  land  or  some  interest  in  it.     Lord 
Crantoorth  says  (c),  **  Both  principle  and  authority  seem 
to  me  to  shew  that  no  case  comes  within  the  purview  of 
the  statute  unless  where  some  damage  has  been  occa- 
sioned to  the  land  itself,  in  respect  of  which,  but  for  the 
statute,  the  complaining  party  might  have  maintained 
aa  action.     The  injury  must  be  actual  injury  to  the 
land  itself,  as  by  loosening  the  foundation  of  buildings 
on  it,  obstructing  its  lights  or  its  drains,  making  it 
inaccessible  by  lowering  or  raising  the  ground  imme- 
diately in  front    of   it,    or    by  some   such    physical 
deterioration.     Any  other  construction  of  the  clause 
would  open  the  door  to  claims  of  so  wide  and  indefinite 
a  character  as  could  not  have  been  in  the  contemplation 
of  the  Legislature."    Therefore  each  of  these  noble  and 
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(a)  1E.^B,  660.  {h)  2  Macq.  229.  235. 

(r)  36  I.  J.  Q,  B,  218 ;  L.R.2  H.  L.  198. 
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learned  Lords  bases  his  judgment,  not  upon  the  dis- 
tinction between  a  temporary  and  a  permanent  obstmc- 
tion»  but  upon  the  construction  of  the  statute ;  and, 
this  being  the  substantive  ground  of  their  judgment,  it 
thoroughly  and  conclusively  binds  every  other  Court  in 
cases  depending  upon  the  construction  of  the  statutes 


Hannen  J.    It  is  our  duty  to  endeavour  to  extract 
from  the  case  of  Richet  v.  The  MetrapoUian  Baiboay 
Company^  in  the  House  of  Lords  (a),  the  principle  upon 
which  the  decision  is  based.    That  principle  is^  that  no 
case  comes  within  the  purview  of  The  Lands  Clauses 
Consolidation  Act^   1845,  sect.  68,  or  The   Bailways 
Clauses  Consolidation  Act,  1845,  sect.  6,  unless  there 
has  been  damage  to  the  land  itself  or  to  some  interest 
therein,  and  unless  that  damage  would  have  been  the 
subject  of  an    action  at  law  before  those    statutes. 
The  two  things  must  concur.   In  the  present  case  it 
is  plain  that  there  is  no  injury  to  the  land  or  to  any 
interest  therein,  and  therefore  we  must  give  judgment 
for  the  defendants  unless  we  adopt  the  very  powerAil 
reasoning  of  Lord  Westbury.    But  the  other  noble  and 
learned  Lords,  whose  judgment  has  now  become  the 
law  of  the  land,  were  opposed  to  it.    They  have  laid 
down  a  principle  which  disposes  of  the  present  case,  and 
it  would  be  unbecoming  in  us  to  express  any  disappro- 
bation of  it 


Hatxs  J.  After  the  decision  in  Bicket  v.  The  Metro* 
politan  Railway  Company ^  in  the  House  of  Lords  (a),  the 
present  case  is  not  open  to  argumtat  so  far  as  this  Coort 
is  concerned.  Two  cases  which  have  been  cited  extremely 

,    (fl)  ;)C  L,  J.  Q.  £.  SOT) ;  L,  It.  2  H.  L.  175. 
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wdl  illustrate  the  difference  between  private  and  public 

rights.  In  Glover  v.  The  North  Staffordshire  Railway  Com* 

pony  (a)  it  was  held  that  a  level  crossing  of  a  railway 

Ofer  a  private  road  belonging  to  the  owner  of  a  house 

^aa  an  interruption  to  an  interest  appurtenant  to  the 

kose,  and    therefore  an  injury  to  land  within  the 

meaning  of  sect  68  of  stat.  8  &  9  Fict.  c.  18.     The 

Caledonian  Railway  Company y  appts.,  Ogilvy^  respt  (A) 

vas  a  claim  for  compensation  for  damage  from  a  level 

crossing  of  a  railway  over  a  public  road  within  a  few 

yards  of  the  lodge  of  a  gentleman's  house^  and^  although 

when  driving  in  his  carriage  he  was  liable  to  constant 

stoppages  by  the  closing  of  the  gates  on  the  level 

eroasiog,  and  his  horses  were  liable  to  be  frightened  by 

the  passing  tnuns,  it  was  held  that  this  was  an  injury  to 

a  public  right  in  respect  of  which  there  was  no  individual 

remedy.     In  the  present  case  both  the  rights  in  respect 

of  which  compensation  is  claimed  are  public  rights.  All 

the  Queen's  subjects  have  the  same  right  of  taking 

water  as  the  claimants^  but  the  latter^  because  they  live 

nearer  the  river,  exercise  this  right  more  frequently  than 

others.    And  so  as  to  the  right  of  using  the  dock ;  it 

is  like  a  public  highway,  everybody  has  a  right  to  go 

to  it|  but  the  plaintiffs,  because  of  their  trade,  use  it 

oftener.    The  question  is  no  longer  res  integra,  and 

therefore  the  rule  will  be   made    absolute   that  the 

mquisition  be  quashed. 

Rule  absolute. 
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(d)  16  Q.  B.  912. 


(h)  2  Macq.  229. 
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Thur$dav, 
April  6th. 

Metropolis 
Management 
ATnendment 
Act,  1862, 
25  #  26  rict. 
c.  102.  «.  106. 
Person  acting 
under  direo 
tions  of  dis" 
trict  Board, 
Notice  of 
action. 


DousT  against  Slater, 

The  Metropolis  Managemest  Amendment  Act,  1862,  25  &  26  Vict, 
e.  102.  B.  106.  enacts,  "  No  writ  or  process  shall  be  sued  out  against  or 
served  upon  ....  the  Metropolitan  Board  of  Works,  or  any  vestry  or 
district  Board,  or  their  clerk,  or  any  clerks,  surreyor,  contractor,  officer, 
or  person  whomsoerer,  acting  under  their  or  any  of  their  directions,  for 
any  thing  done  or  intended  to  be  done  under  the  powers  of  such  Boaid 
or  Testry  under  the  said  Acts  or  this  Act,**  until  one  month  after  notice. 
Held, 

1.  That  the  section  intended  only  some  act  done  by  virtue  of  the 
powers  vested  in  the  Board  or  vestry  and  under  their  authority. 

2.  Therefore  a  person  who  had  received  notice  &om  a  district  Board  to 
drain  into  a  sewer,  and  in  doing  so  committed  a  trespass,  was  not  entitled 
to  notice  of  action. 

n^BESPASS  for  breaking  and  entering  land  of  the 
plaintiff  in  High  Street,  Deptford. 

Plea.  Not  guilty,  by  stats.  18  &  19  Vict.  e.  120.  *.  73. 
and  25  &  26  Vict.  c.  102.  s.  10&     Issue. 

On  the  trials  before  Cockbum  C.  J.,  at  the  Maidstone 
Spring  Assizes,  in  1868,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  house  in  High  Street,  Deptford, 
behind  which  was  a  garden.  The  defendant,  who  also 
was  owner  of  houses  in  High  Street,  having  received  a 
notice  from  the  District  Board  of  Works,  under  sect  73 
of  The  Metropolis  Management  Act,  1855,  18  &  19 
Vict.  c.  120.,  to  drain  into  a  public  sewer,  put  down 
pipe  drains  from  his  houses  into  that  sewer  in  a  garden 
at  the  back  of  the  plaintiff's  house,  to  which  garden  he 
claimed  a  right.  It  was  objected  for  the  defendant  that 
he  was  entitled  to  notice  of  action  under  The  Metro- 
polis Management  Amendment  Act,  1862, 25  &  26  Vict, 
c.  102.  s.  106.  The  Lord  Chief  Justice  overruled  the 
objection,  and  the  jury  gave  a  verdict  for  the  plaintiff 
for  Is.,  leave  being  reserved  to  move  to  enter  a  nonsuit. 


VICTORIA.  40 1 

In  Easter  Term^  a  rule  nisi  accordingly  was  obtained       is69. 
Hgainut  which  dodst 


WarUm  shewed  cause. — By  The  Metropolis  Manage- 
ment Act,  1855,  18  &  19  Vict.  c.  120.  s.  7a,  if  any 
house  or  building  is  not  drained  by  a  sufficient  drain 
oommunicating  with  a  sewer  to  the  satisfaction  of  the 
Testry  or  Board  of  the  parish  or  district,  and  if  a  sewer 
of  sufficient  sise  be  within  100  feet  of  the  house  or 
building, ''  it  shall  be  lawful  for  the  vestry  or  Board, 
at  th^  discretion,  by  notice  in  writing,  to  require  the 
owner  of  such  house  or  building  forthwith,  or  within 
such  reasonable  time  as  may  be  appointed  by  the  vestry 
or  Board,  to  construct  and  make  from  such  house  or 
building  into  any  such  sewer  a  covered  drain,''  &c. ; 
and  if  the  owner   neglect  or  refuse  so  to  do,  the 
Tertry  or  Board  may  cause  the  same  to  be  constructed 
and  recover  the  expenses  from  the  owner.    By  sect.  106 
of  The    Metropolis    Management    Amendment  Act, 
1862,  25  &  26  Vict.  c.  102.,   '•No  writ  or  process 
shall  be  sued  out  against  or  served    upon,  and  no 
proceeding  shall  be  instituted  against  the  Metropolitan 
Board  of  Works,  or  any  vestry  or  district  Board,  or 
their  derk,  or  any  clerks,  surveyor,  contractor,  officer, 
or  person  whomsoever,  acting  under  their  or  any  of 
their  directions,  for  anything  done  or  intended  to  be 
done  under  the  powers  of  such  Board  or  vestry  under 
the  said  Acts  or  this  Act,  until  the  expiration  of  one 
abndar  month  next  after  notice  in  writing"  &c.     The 
defendant  was  not  a  person  acting  under  the  directions 
of  the  Board  within  sect.  106  of  stat.  25  &  26  Vict 
c  102.  The  drains  which  he  made  after  receiving  notice 
from  the  Board  he  was  bound  to  make  under  the  statute, 
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▼. 


Dour       asserting  title  to  it.     Some  limitation  mnst  be  put  upon 

the  words  "  person  whomsoever.*'    In  fFilHams  v.  Gold- 

img  (a)  Erk  C.  J.  said,  pp.  26-7,  **  The  defendant  is  not 

district  surveyor,  nor  was  he  authorized  by  the  district 

surveyor  to  do  this  insnflSdent  work;  on  the  contrary,  the 

district  surveyor  found  iault  with  him  for  his  mode  of 

doing  the  work.  But  he  contends  that  protection  is  given 

to  him  by  the  words  '  district  surveyor  or  other  person.' 

Some  limitation  must,  however,  be  put  on  the  words 

'other  person ;'  for  the  statute  did  not  mean  to  protect 

every  person  who^  intending  to  do  something  under  its 

provisions,  did  a  wrong  to  his  neighbour."     [He  ako 

cited  LeeU  v.  Hart  (£).] 

Edmund  Thomas,  in  support  of  the  rule. — The  defen- 
dant was  acting  in  performance  of  a  statutory  duty,  but 
still  under  the  directions  of  the  Board.  He  had  no  riglit 
to  drain  into  the  sewer  without  their  authority ;  and  as 
he  was  acting  under  the  notice  to  drain  received  from 
them,  he  may  be  said  to  have  been  acting  ''  under  tbe 
directions  of"  the  Board  within  the  meaning  of  stat. 
25  &  26  Vict  -c.  102.  s.  10&     [Lush  J.   If  he  had  laid 
the  drain  without  a  notice  firom  the  Board,  he  would 
still  have  been  acting  under  the  Act.]     [He  cited 
Poulsum  V.  TTdrst  (e)  per  Smith  J.] 

CocKBUKN  C.  J.  The  defendant  was  not  acting  under 
the  order  or  directions  of  the  Board  when  he  committed 
the  trespass  which  is  the  cause  of  action  in  the  present 

(a)  H,  #  B.  18. 

{b)  37  L.  J,  a  P.  157;  L.  R.  3  C.  P.  322. 

{<)  36  L.  J.  a  P.  225.  227  ;  Z.  R.  2  C.  P.  449.  462. 
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ctse,  nor  was  he  acting  by  their  authority,  but  simply        18C9. 
in  performance  of  a  duty  imposed  on  him  by  the  statute.        Doubt 
which,  if  he  omitted,  the  Board  are  empowered  to  call      slatek. 
upon  ium  to  perform.     Such  an  act  does  not  come 
within  the  meaning  of  stat  25  &  26  Vict.  c.  102.  s.  106. 
What  was  intended  by  it  is  something  done  by  virtue 
of  the  powers  vested  in  the  Board  and  under  their 
authority. 

Lu^H  and  Hates  J  J.  concurred. 

Rule  dischai^ed. 
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EASTER  VACATION,  32  VICT. 


May  11  til. 

Comntiuion 

of  oyer  and 

teminer» 

Central 

Crinunal 

Court. 

4  #5  IT.  4. 

c.  36.  M.  1. 2. 

Error. 

Tu)o  Judges. 

Division  of 

Court. 

Judge  of 

Sheriffs 

Court. 


Leverson  against  The  Quben. 

1.  In  commiBsions  of  oyer  and  terminer,  while  the  whole  bodj  of  the 
justices  named  in  the  commission  constitute  the  Court  of  over  and 
terminer,  each  Jadge  sitting  under  it  represents  the  Court;  so  that 
whatever  takes  pbice  before  a  single  Judge  is  considered  aa  done 
constructively  before  the  whole  Court. 

2.  Stat.  4  &  5W.  4.  c.  4.  s.  36.  ss.  1,  2,   after  establishing  and 
constituting  the  Central  Criminal  Court,  and  authorizing  the  Crown  to 
issue  commissions  of  oyer  and  terminer  and  gaol  delivery,  enacts  that  it 
shall  be  lawful  for  the  Judges  of  the  Court,  "  or  any  two  or  more  of  them, 
to  inquire  of,  hear,  determine,  and  adjudge"  the  oflences  srodfied.  Held, 
(1).  Per  Cockbum  C.  J.,  MeUor,  Lush  and  Hayes  JJ.    That  this 
enactment  did  not  require  that  two  Judges  should  sit  on  the 
trial  of  an  indictment.    That,  supposing  the  attendance  of  one  o( 
the  aldermen  of  the  city  of  London  named  in  the  commission 
was  necessary  in  addition  to  the  presiding  Judge,  it  was  no  ground 
of  error  that  the  same  alderman  was  not  present  throughout  the 
trial 
And  per  Mellor,  Lush  and  Hayes  JJ. 

(2^.  That  more  than  one  Court  might  sit  at  the  same  time. 
(3).  That  the  Judge  of  the  Sheriffii  Court  of  the  dty  of  London  had 
jurisdiction  to  sit  as  a  Judge  of  the  Centzal  Criminal  Court. 

TITRIT  of  error  upon  the  judgment  on  an  indictment 
for  obtaining  money  on  false  pretences,  tried  at 
the  Central  Criminal  Court  at  the  September  Session  in 
1868. 

The  record  of  the  indictment,  trial,  conviction  and 
judgment  was  as  follows. 

"  Central  Criminal  Court  (to  wit).  Be  it  remembered 
that  at  the  General  Session  of  oyer  and  terminer  of 
our  lady  the  Queen,  and  Oeneral  Session  of  the 
delivery  of  the  Queen*s  gaol  of  Nevogate^  bolden  for  the 
jurisdiction  of  the  Central  Criminal  Court  at  JuiHct 
Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the  city 
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of  London,  on  &c-,  before  &c.,  and  others  their  fellows,        18C9. 
jastices  of   our   lady   the  Queen,   assigned  by  letters     Lcvcasoii 
patent  of  our  said    lady  the  Queen,  made  under  the    The  Quieh. 
Great  Seal  &c-,  to  the  same  justices  above  named  and 
others  or  any  two  or  more  of  them  directed  to  enquire 
more  fuUy  the  truth  by  the  oath  of  good  and  lawful 
men  of  the  city  of  London  and  county  of  Middlesex,  and 
those  parts  of  the  counties  of  Essex,  Kent  and  Surrey 
which  are  mentioned  and  enumerated  in"  stat.  4  &  5 
W.  4.  c.  36.  &c-   The  record  set  out  an  indictment,  which 
contained  seventeen  counts,  to  which  the  plaintiff  in 
em>r  pleaded  not  guilty,  and  the  jury,  being  unable  to 
*gree  upon  any  verdict,  were  discharged.    "  And  there- 
upon afterwards,  to  wit,  at  a  like  General  Session  of  oyer 
and  terminer  and  General  Session  of  the  delivery  of  the 
Qoeen's  gaol  of  Newgate,  holden  for  the  jurisdiction 
aforesaid  at  Justice  Hall  aforesaid,  on  Monday  the  2]8t 
day  of  September^  in  the  82nd  year  of  the  reign  afore- 
said, before  the  said  WUUam  Femelly  Allen,  Esq.,  mayor 
of  the  said  city.  Sir  Henry  Singer  Keating,  Knight,  one 
of  the  justices  of  our  said   lady  the  Qaeen  of  Her 
Court  of  Common  Pleas,  Sir  Francis  Graham  Moon^ 
Bart,  Sir  Robert  Walter  Garden,  Knight,  Warren  Stormes 
Hale,  Esq.,  aldermen  of  the  said  city.  The  Right  Honor- 
able Russell  Gumey,  Beoorder  of  the  said  city,  Joseph 
Onuton,  Esq.,  Thomas  Scambkr  Owden,  Esq.,  other  of 
tie  aldermen  of  the  said  city,  Robert  Malcolm  Kerr, 
^•,  Judge  of  the  Sheriffs  Court  of  the  said  city,  and 
others  their  fellows,  justices  of  our  said  lady  the  Queen, 
assigned  in  form  aforesaid,  come  as  well  the  said  Sarah 
Sachel  Leversouy  under  the  custody  of  the  said  Dazid 
Henry  Stoncy  Esq.,  and  William  Mc Arthur,  Esq.,  sheriffs 
of  the  said  city  of  London  and  sheriff  of  the  said  county 
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1869.       of  Middktex,  as  the  said  Henri^  Avory,  Clerk  of  the 
LsTBRsoH     Crown  and  Clerk  of  the  said  Central  Criminal  Court,  who 
The  Qussir.    P^^^^cutes  for  OUT  said  lady  the  Queen  as  aforesaid 
Therefore  let  a  jury  thereupon  here  immediately  come 
before  the  said  justices  of  our  said  lady  the  Queen  last 
above  named,  and  others  their  fellows,  justices  aforesaid, 
and  who  have  no  affinity  to  the  said  Sixrah  Rachd 
I^everson^  to  recognize  upon  their  oath  whether  the  said 
Sarah  Rachel  I^everson  be  guilty  of  the  premises  aforesaid 
in  the  said  indictment  above  alleged  and  charged  against 
her  or  not.    And  for  the  public  convenience  and  the 
more  speedy  despatch  of  the  public  business  of  the  said 
Session  the  said  last  named  justices  do  not  sit  altogether 
in  one  room  in  Justice  Hall  aforesaid,  but  constitute 
themselves  into  and  hold  three  distinct  Courts  in  three 
several  rooms  in  the  said  Hall  at  the  said  Session,  and 
the  jurors  of  the  said  last   mentioned  jury   for  this 
purpose  in  due  form  of  law  empanelled  and  returned, 
to  wit  [the  names  were  stated],  good  and  lawful  men 
of  the  jurisdiction  aforesaid,  qualified  according  to  law, 
being  called,  come,  and  are  in  one  of  the  said  three 
distinct  Courts,  before  the  said  Robert  Malcolm  Kerr^ 
Esq.,  and  the  said  Joseph  Causton,  Esq.,  chosen,  triecf, 
and  sworn  to  speak  the  truth  of  and  concerning  the 
premises,  divers  of  the  said  justices  above  named  being 
then  present  in  the  others  of  the  said  Courts,  holding 
the  said  Sessions;  and  thereupon  the  trial  of  the  said 
Sarah  Rachel  Leverson  is  proceeded  with  before  the  saiVf 
Robert  Malcolm  Kerr,  Esq.,  and  the  said  Joseph  Caustov, 
Esq.,  divers  others  of  the  said  justices  above  named  being 
then  present  in  the  others  of  the  said  Courts,  holding  the 
said  Session ;  and  it  manifestly  appearing  to  the  said 
Court  here  impossible  to  conclude  the  trial  of  the  said 
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indictment  on  the  said  Monday,  the  21  st  day  of  September        18G9. 
in  the  year  aforesaid,  therefore  the  said  last  mentioned      Lkvebaoh 
session  and  the  said  trial  are  by  the  Court  here  duly    The  Qubm. 
adjonmed  until  Tuesday  the  22nd  day  of  September  in  the 
year  aforesaid,  and  day  is  given  as  well  to  the  said  Henry 
Acory^  who  prosecutes  for  our  said  lady  the  Queen  as 
aforesaid,  as  to  the  said  Sarah  Rachel  Leverson  until  the 
said  Tuesday,  at   ^hich  said  last  mentioned  General 
Session  of  oyer  and  terminer  and  G^eneral  Session  of  the 
delivery  of  the  said  gaol  of  Neiogate,  holden  by  the  ad- 
journment aforesaid,  for  the  jurisdiction  aforesaid,  at 
JuUke  Hall  aforesaid,  on  the  said  Tuesday,  the  22nd  day 
of  September,  in  the  year  aforesaid,  before  the  said  Robert 
Malcolm  Kerr,  Esq.,  and  others  his  fellows  justices  last 
above  named,  come  the  said  Henry  Aoory  and  the  said 
Sarah  Rachel  Leverson,  and  the  said  trial  of  the  said 
Sarah  Rachel  Leverson  is  further  proceeded  with  in  one 
of  the  said  Courts  in  the  said  Hall,  before  the  said 
Robert  Malcolm  Kerr,  Esq.,  and  Warren  Stormes  Hah, 
S^-9  divers  others  of  the  said  justices  above  named 
being  then  present  in  other  Courts  in  the  said   Hall 
holding  the  said  Ses9ion/'    There  were  similar  entries 
of  successive  adjournments  to    Wednesday  the  28rd, 
Thursday  the  iAXh,  and  Friday  the   25th  September, 
the  trial  on  the  two   first  days   being  stated  to  be 
before  R,  M.  Kerr,  Esq.,  and  Sir  R.  W.  Garden,  Knt., 
and  J,  Causton,  Esq.,   divers  others  of  the  justices 
above  named  being  then  present  in  other  Courts  in 
the  Hall  holding  the   Session,  and  on  the  last  day 
before  R.  M,  Kerr,  Esq.,  J.  Causton,  Esq.,  and  T  S. 
Oisden,    Esq.,    divers    others    of  the   justices    above 
named  being  then  present  in  other  Courts  in  the  Hall 
bolding  the  Session ;   ^*  and  the  said  Robert  Malcolm 
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1869.        Kerr,  Esq.,  as  judicial  president  of  the  Court  in  which  the 

Letraoh     ^"*^  '^  ^^*  ^^^^  ®^™  '^P  *^  *^®  ^^  ^*  mentioned  jurors 
^  the  facts  given  in  CTidence  on  the  said  trial,  and  doth 

direct  them  upon  the  law  relating  thereto.'^  Verdict, 
Guilty;  <' Whereupon,  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  Court  here»  it  is 
considered  and  adjudged  by  the  Court  here,  and  the  said 
Robert  Malcolm  Kerr,  Esq.,  as  judicial  president  there- 
of, doth  pronounce  the  judgment  of  the  Courts  that  for 
the  offence  and  misdemeanor  in  the  first  count  of  the 
said  indictment  specified  the  said  Sarah  Rachel  JLeoerton, 
be  kept  in  penal  servitude  for  the  term  of  five  years." 
The  same  judgment  on  each  of  the  other  counts. 

The  assignment  of  error  was  in  substance  as  follows. 

''First.  That  two  commissioners  being  necessaiy 
under  stat.  4  &;  5  fF.  4.  c.  36.,  by  which  the  Central 
Criminal  Court  was  established,  to  constitute  a  Court 
for  the  trial  of  indictments ;  and  an  alderman  having 
sat  for  this  purpose  with  Mr.  Commissioner  Kerr^  and 
the  trial  having  lasted  several  days,  a  different  alderman 
was  substituted  in  the  course  of  the  trial  for  the  alder- 
man previously  attending,  whereas  the  Court  should 
have  consisted  of  the  same  two  Judges  throughout  the 
triaL 

''  Second.  That  the  trial  took  place  in  a  second  Court 
while  the  General  Session  was  being  held  before  other 
justice^  in  their  ordinary  place  of  sitting,  whereas  by 
stat.  4  &  5  ^.  4.  c.  36.  a  single  Court  only  is  established 
and  authorised  to  be  held. 

''Third.  That,  in  consequence  of  the  changes  which 
have  been  made  by  different  Acts  of  Parliament,  the 
jurisdiction  of  the  Sheriffs  Court,  as  a  Judge  of  whicli 
latter  Court  Mr.  Commissioner  Kerr  acted  as  a  Judge 
at  the  Central   Criminal  Court,  had  been  abolished, 
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so  that  Mr.  Commissioner  Kerry  who  presided  at  the        1869. 
tnal,  had  ceased   to  be  a  Commissioner  under  stat.  4  &     L»ver8o« 
5  W^.  4.  c  36.,  and  was  therefore  incompetent  to  act  as    The  Qomv. 
a  Judge  under  the  commission  of  oyer  and  terminer  on 
the  trial  of  this  indictment/* 
Joinder  in  error. 

Stat.  4  &  5  fF.  4.  c.  36.  *•  1.,  after  reciting  that  "It  id 
expedient,  for  the  more  effective  and  uniform  administra- 
tion of  justice  in  criminal  cases,  that  offences  committed 
in  the  Idetropolis  and  certain  parts  adjoining  thereto 
should  be  tried   by  justices  and  Judges  of  oyer  and 
terminer  and  goal  delivery  in  the  city  of  London:*^ 
enacts, « That  the  Lord  Mayor  for  the  time  being  of 
the  city  of  L^ondoUy  the  Lord  Chancellor  or  Lord  Keeper 
of  the  Great  Seal,  and  all  the  Judges  for  the  time  being 
of  His  Majesty's  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  the  chief  Judge  and  the  two  other 
Judges  in  bankruptcy,  the  Judge  of  the  Admiralty,  the 
I^ean  of  the  Arches,  the  aldermen  of  the  city  of  London , 
the  Recorder,  the  Common  Serjeant,  the  Judges  of  the 
Sheriffs  Court  of  the  city  of  London,  for  the  time  being, 
&c„  together  with  such  others  as  His  Majesty,  his  heirs 
and  successors,  shall  from  time  to  time  name  and  appoint 
^J  any  general  commission  as  hereinafter  stated,  shall  be 
and  be  taken  to  be  the  Judges  of  a  Court  to  be  called  the 
'  Central  Criminal  Court,'  to  which  His  Majesty,  and 
uis  heirs  and  successors,  may  direct  his  general  com* 
^»Mnou  as  hereinaft;er  mentioned ;  and  which  Court  shall 
uave  jurisdiction  to  hear,  try,  and  determine  all  offences 
committed  or  alleged  to  be  committed  as  hereinafter 
specified/* 

Sect.  2  enacts,  ''  That  it  shall  be  lawful  for  His 
Majesty,  his  heirs  and  successors,  from  time  to  time  to 

2  £  2 
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1869.        command  and  cause  to  be  issued  commissions  of  oyer 
Lbvbbsoh     ^°d  terminer  to  inquire  of,  bear,  and    determine  all 
The  Qunv     treasons,  murders,  felonies,  and  misdemeanors  committed 
within  the  city  of  London  and  county  of  Jttiddlesex,  and 
those  parts  of  the  counties  of  Essex,  Kent,  and  Surrey^ 
within  the  parishes  of  [naming  certain  parishes  in  each 
of  those  counties]  ;   and  also  commissions   of  gaol  de- 
livery to  deliver  His  Majesty's  gaol  of  Newgate  of  the 
prisoners  therein  charged  with  any  of  the  offences  afore- 
said, committed  within  the  limits  aforesaid  ;  and  it  shall 
be  lawful  for  the  justices  and  Judges  of  the  Central 
Criminal  Court  aforesaid,  or  any  two  or  more  of  ihem, 
to  inquire  of,  hear,  determine,  and  adjudge  all  such 
treasons,  murders,  felonies,  and  misdemeanors,  and  all 
treasons,  murders,  felonies,  and  misdemeanors  wbich  m^bt 
be  inquired  of,  heard,  and  determined  under  any  com- 
mission of  oyer  and  terminer  for  the  city  of  London  or 
county  of  Middlesex,  or  commission  of  gaol  delivery  to 
deliver  the  gaol  of  Newgate,  or  which,  in  case  the  parts 
of  the  counties  of  Essex,  Kent,  and  Surrey  respectively 
comprised  within  the  limits  aforesaid  had  been  counties 
of  themselves,  might  have  been  inquired  of,  heard,  and 
determined  under  commissions  of  oyer  and  terminer  and 
gaol  delivery  for  such  counties,  and  to  deliver  the  said 
gaol  of  Newgate  at  such  times  and  places  in  the  said 
city  or  the  suburbs  thereof  as  by  the  said  commissions 
shall  be  appointed,  or  as  the  said  justices  and  Judges  by 

« 

virtue  and  in  pursuance  thereof,  or  any  two  or  more  of 
them,  shall  appoint,  and  to  award  and  issue  all  precepts 
and  process,  and  use  and  exercise  all  powers  and  autho- 
rities belonging  to  justices  of  oyer  and  terminer  and 
gaol  delivery." 

Sect.  15  enacts,  ^'That  the  said  justices  and  Judges 
of  oyer  and  terminer  and  gaol  delivery  to  be  appointed 


XXXIL    VICTORL/L 

under  the  authority  of  this  Act,  or  aoy  two  or  more  of 
them,  shall  hold  a  session  for  the  said  city  of  Isondon 
and  county  of  Middlesex^  &c.,  in  the  said  city  of  London 
or  suburbs  thereof,"  at  least  twelve  times  in  the  year. 

The  caae  was  argued  May  1,  before  Cockburn  C.  J., 
MsLLOB,  Lush  and  Hayes  JJ. 
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1869. 

Lbvbbsox 

V. 

The  QuuN. 


MeOish  ( Gibbons  with  him),  for  the  defendant  (the 

plaintiff  in  error.) — As  to  the  first  ground  of  error,  viz. 

that  the  Court  must  consist  of  two  Judges,  one  of  them 

being  an  alderman,  and  that  the  same  alderman  should 

sit  throughout  the  trial,  he  cited  stat  4  8c5fV.4.c.  36. 

».  1,  2.  15.,  Billtnffs  v.  Prinn  (a),  per  De  Grey  C.  J., 

Rex  ?.  Forrest  (6),  Rex  v.  The  Inhabitants  of  HamstaU 

Bidware{c),  the  charter  of  1  Edw.  3.  referred  to  in  Com, 

Dig.  London  (C),  4  Inst.  248 ;  Bac.  Abr.  Courts  (O  3.) 

As  to  the  second  ground  of  error,  viz.  that  by  stat.  4  &  5 

^V,  4.  c.  36.  only  one  Court  is  authorised  to  be  held  at 

the  same  time,  he  referred  to  stat.  4  &  5  W.  4.  c.  36. 

1. 15. ;  stat  59  G.  3.  c,  28.,  empowering  magistrates  to 

divide  the  Court  of  Quarter  Sessions ;  stat.  5  &  6  Vict. 

c.  38.  s.  4  enlarging  that  power ;  stat.  21  Si  22  Fict. 

c.  73.  ss,  8,  9,  11.,  making  further  provision  for  the 

division  of  Courts  of  Quarter  Sessions ;    stat.  7  AF.  4 

&  1  Vict.  c.  19.,  giving  to  the  Recorder  or  other  person 

presiding  in  the  Court  of  Quarter  Sessions  in  corporate 

cities  and  towns  power  to  form  a  second  Court;  stat. 

57  G.  3.  e.  11.,  enabling  one  of  the  Judges  of  the  Court 

of  King's  Bench  to  sit  apart  from  the  others  for  adding 

and  jostifying  special  bail;    stat.  11  <?.  4  &  1  fF.  4. 

C'  70.  s.  1.,  to  the  same  effect ;  and  sects.  19,  20  providing 

for  the  holding  of  assizes  in  Cheshire  and  fVales  under 

(a)  2  W.  Bl  1017.  1018.  (h)  3  T.  R  ^. 

(c)  3  T.  /?.  380. 
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1869,        commissions  of  assise,  oyer  and  tennmer,  g«w>'  delivery, 
LiTiRBoii     and  other  writs  and  commissions^  and  enabling  one  of 
TbeQuBvir.    *^®  ^^^  Judges  appointed  under  the  commission   to 
hold  the  assizes  in  North  Wales  and  the  other  in  South 
Walea^  and  both  to  hold  the  assizes  in  Cheshire ;  The 
Common  Law  Procedure  Act,   1854^  17   &    18    Viet, 
c,  126.   8.  2,,   enabling   two   Judges   of   any    of   the 
superior  Courts  at  fVestminster  to  sit  at  the  same  time 
for   the   trial   of  causes  in    Westminster  and    London. 
\Cackhurn  C.  J.     Master  Malcolm  informs  us  that  he 
has  communicated  with  Mr.  Montagu  Chambers^   who 
recollects  the  practice  existing  at  the  Old  Bailey  before 
and  at  the  time  of  the  passing  of  stat.  4  &  5  ^.  4.  ^.  36. 
There  were  two  Courts ;  two  or  more  of  the  Judges  of 
the  superior  Courts  attended  from  10  o'clock  till  5  to 
try  capital  cases  in  the  Old  Court:  after  5  they  retired, 
and  were  succeeded  by  the  Recorder,  who  sat   after 
dinner  till  9.     In  the  New  Courts  offences  not  capital 
were   tried    by   the   Common    Serjeant    and    deputy 
Becorder^  the  Judge  and  jury  being  changed  at  5,  the 
hour  of  dinner.     Lush  J.     We  know  that  Serjeant 
Arabin,  who  was  deputy  Recorder,  used  to  sit  separately 
from  the  other  Judges  (a).] 

As  to  the  third  ground  of  error,  he  referred  to  stat. 
10  &  11  Vict.  c.  IxxL  s.  2.,  The  London  (City)  Small 
Debts  Extension  Act,  1852, 15  &  16  Vict.  c.  Ixxvii.  a.  7., 
stat.  20  &  21  Vict.  c.  clvii.,  The  County  Courts  Act, 
1865,  28  &  29  Vict.  c.  99.  s.  4,  The  County  Courts  Act, 
1867,  30  &  31  Vict.  c.  142.  s.  35.  Also  to  The  Metro- 
politan Building  Act,  1855,  18  &  19  Vict.  c.  122.  s.  99.; 
stat.  21  &  22  Vict.  c.  101,  s.  1. 

(a).  Select  cases  tried  before  Seijt  Aralnn,  before  and  after  dinner, 
have  been  reported.  See  **  Arabiniana"  Lond.  1843,  a  copy  of  which 
is  in  the  Library  of  the  Briiuh  Museum. 
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The  Solicitor   General  {Poland  and  Archibald  with        1809. 
him),  for   the  prosecution. — As  to  the  first  ground  of     lkvcrsom 
error,  he  referred  to  the  words  of  the  commission  of    xhoQuBBw. 
oyer  and   terminer,  4  Inst.  162,  Fitz.  N.  B.  110.  C. 
Ill,  B.  and  4  Chitt.  Cr.  Law,  134;  the  form  of  the 
caption  of  an  indictment  for  perjury,  Archb.  Crim.  PL 
and  Ev.   766-7,  16th  ed.,  2  Bac.  Abr.  Courts  (D)  1, 
Bez  V.  Clement  (a).  Ex  parte  Fernandez  (i). 

As  to  the  second  ground  of  error^  he  referred  to 
the  practice  under  commissions  of  oyer  and  terminer 
and  general  gaol  delivery,  which  is  that  the  Commis- 
sioners sit  apart ;  and  argued  that  stat  69  G.  3.  e.  28. 
was  only  a  declaratory  Act  referring  to  sect  8. 

As  to  the  third  ground  of  error,  he  referred  to  the 
preamble  to  stat.  20  &  21  Vict.  c.  clvii.,  the  proviso  in 
sect.  85  of  stat.  30  &  81  Vict  c.  142.,  Osgood  v.  Nehon, 
pL  4  (e). 

MeHishy  in  reply. 

CocKBURN  C.  J.     On  the  second  and  third  grounds 

of  error  we  entertain  no  doubt.    Wc  will  take  time  to 

consider  the  first. 

Cur*  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBUBN  C.  J.  A  writ  of  error  having  been  brought 
by  the  defendant  to  set  aside  the  conviction  and  judg- 
ment in  this  case,  error  was  assigned  on  different  grounds 
>et  out  on  the  record,  but  which  may  in  substance  be 
reduced  to  three  heads.  [His  Lordship  read  them  ;  sec 
aute,  pp.  408-9.] 

(a)  4  B.  #  J.  218.  {h)  10  C.  B.  N.  S.  3. 

(c)  Ante,  pp.  119,  120. 
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1869.  The  first  of  theae  grounds  of  error  is  the  only  one 

Leybbsov  ~  of  the  three  which  really  presents  any  difficolly>  and  it 

The  QuxBH.    ^^  upon  this  alone  that  we  thought  it  necessary  to 

take  time  to  consider  our  judgment.    Upon    fartber 

consideration^  however,  we  are  of  opinion   that   this 

ground  of  error  is  untenable. 

It  is  true  that  stat  4  &  5  W.  4.c.  86.,  after  estabUsb- 
ing  and  constituting  the  Central  Criminal  Court,  and 
authorizing  the  Crown  to  cause  commissions  to  be  issued 
to  try  offences  before  it,  goes  on  to  enact,  sect  2,  that  it 
shall  be  lawful  for  the  Judges  of  the  Centra]  Criminal 
Court,  "or  any  two  or  more  of  them,"  to  inquire  of, 
hear,  determine  and  adjudge  the  offences  specified ;  and 
there  can  be  no  doubt  that,  if  this  enactment  is  to  be 
construed  to  mean  that  two  Judges  are  required  to  sit 
on  the  trial  of  an  indictment,  a  very  serious  question 
would  arise  whether  the  provisions  of  the  statute  had 
been  complied  with  on  the  trial  of  the  defendant. 

But  we  are  of  opinion  that  such  is  not  the  effect  of 
the  Act  in  question. 

It  is  to  be  observed  that  the  commissions  to  be  issued 
under  the  Act  are  commissions  of  oyer  and  terminer, 
and  that  the  language  of  the  Act,  and  of  course  that  of 
the  commissions  issued  under  it,  is  the  same  as  that 
of  the  commissions  of  oyer  and  terminer  under  which 
justice  in  criminal  cases  has  been  administered  for 
several  centuries.  The  Act  must,  therefore,  we  think,  be 
read  by  the  light  of  the  procedure  of  the  other  superior 
Courts  of  criminal  judicature  of  the  realm  held  under 
such  commissions.  We  feel  warranted  in  assuming  that 
the  Legislature,  in  establishing  the  Central  Criminal 
Court  to  exercise  jurisdiction  in  criminal  matters,  not 
only  over  the  area  of  the  city  of  London  but  also  over 
a  large  district   taken   from    the  adjoining  counties^ 


V. 
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intended  that  the  administration  of  justice  should  be       1869. 

conducted  in  the  Court  thus  established  according  to     lbvemou 

the  universal  practice  of  all  other  Courts  of  oyer  and 

terminer.     This  is  the  more  apparent  from  the  language 

of  sect.  2,  which  expressly  enacts   that  "  it  shall  be 

lawful   for    the    justices  and    Judges  of  the  Central 

Criminal  Ck>urt  aforesaid,  or  any  two  or  more  of  them, 

to  inquire   of,  hear,  determine,  and  adjudge  all  such 

treasons,    murders,  felonies  and  misdemeanors  which 

might  be  inquired  of,  heard  and  determined  under  any 

commission  of  oyer  and  terminer  for  the  city  of  London 

or  county  of  Middlesex,  or  which,  in  case  the  parts  of 

the  counties   of  Essex,  Kent^  and  Surrey  respectively 

comprised  within  the  limits  aforesaid  had  been  counties 

of  themselves,  might  have  been  inquired  of,  heard,  and 

determined  under  commissions  of  oyer  and  terminer 

and  gaol  delivery  for  such  counties,  &c.,  and  use  and 

exercise  all  powers  and  authorities  belonging  to  justices 

of  oyer  and  terminer  and  gaol  delivery." 

^Tom  the  earliest  period  commissions  of  oyer  and 

terminer  have  been  framed  in  the  same  terms  as  are 

employed  in  stat.  4  &  6  ^.4.  c.  36.     In  these  com  mis- 

wous  a  certain  specified  number  of  the  persons^  some  of 

whom  are  named,  are   always  constituted  a  quorum. 

^et  for  centuries  the  trials  of  ofiences  under  such  com- 

Diissions,  upon  the  circuits  of  the  Judges,  have  been 

bdd  before  a  single  Judge,  and  the   proceedings  arc 

^vertheless  represented  on  the  record  as  taking  place, 

not  before  one  Judge,  but  before  the  other  Judges  sitting 

Qncler  the  commission.     This,  we  apprehend,  must  have 

proceeded  on  the  ground  that,  while  the  whole  body  of 

the  justices  named  in  the  commission  constituted  the 

Court  of  oyer  and  terminer,  each  Judge  sitting  under  it 

represented  the  Court;   so  that  whatever  took   place 
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1869.  before  the  single  Judge  was  considered  as  done,  oon- 
LiTBBsox  atructively,  before  the  whole  Court.  Hence^  at  the 
The  Qusu.  ^^^^»  every  trial  on  the  criminal  side  of  the  Court, 
even  when  the  trial  takes  place,  not  before  a  Jadge,  but 
before  a  Serjeant  at  law  or  Queen's  Counsel,  is  repre- 
sented on  the  record  (as  is  also  the  case  on  trials  at  Nisi 
prius)  as  taking  place  before  both  the  Judges  of  the 
superior  Courts  ^*  and  other  justices  their  fellows.'^ 

It  is  true  that  a  belief  has  prevailed  that  on  the  trial 
of  indictments  before  a  single  Judge  the  presence  of  one 
of  the  oflBcers  of  the  assize  (who  are  always  included  in 
the  commissions  of  oyer  and  terminer  on  the  circuits), 
was  necessary  properly  to  constitute  the  Court    But  we 
think  that  this  is  the  case  only  when  no  other  member 
of  the  commission  is  acting  under  it  so  as  to  be  con- 
structively present  This  view  is  borne  out  by  the  fact,  to 
which  we  have  already  adverted,  that  by  the  caption  of 
an  indictment  the  proceedings  are  stated  to  have  taken 
place  before  both  the  Judges  of  IVestmmster  HaU  holding 
the  assize,  though  one  only  is  present,  the  same  thing 
occurring  where  a  trial  takes  place  before  a  Serjeant  at 
law  or  a  Queen's  Counsel,  while,  on  the  other  hand,  on 
the  Welsh  circuits  and  fVinter  circuits,  where  there  is 
no  second  Judge,  the  practice  is  to  represent  the  pro- 
ceedings as  taking  place  before  the  Judge  and  the 
o£Bcer,  who,  being  included  in  the  commission,  of  course 
forms  part  of  the  Court. 

Ail  this  seems  to  us  to  shew  that  under  a  commission 
of  oyer  and  terminer  not  only  may  the  general  Court  1)0 
divided  into  as  many  Courts  as  convenience  may  require, 
but  that  each  separate  Court  is  to  be  considered  as 
held,  not  only  before  the  Judge  actually  sitting,  bat 
also,  constructively,  before  all  the  members  of  the  com- 
mission then  acting  under  it. 
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The  language  of  stat  4  &  5  ^.  4.  c.  36.,  and  of  the        i8C9. 
oommissions  under  it,  being  the  same  as  in  the  general     lkvbbboii 
Gommiaaions  of    oyer  and  tenniner,  and  the  practice    jj^eQu,,, 
hayings  as  we  have  said,  prevailed  for  centuries  that, 
where  the  trial  takes  place  before  a  single  Judge,  such 
trial  is  recorded    as  taking  place  before  the  required 
qaorum,  we  cannot  suppose  that  it  was  the  intention  of 
the  Legialature  that  different  principles  of  construction, 
or  a  different  cx>iir8e  of  practice,  should  be  Introduced 
into  the  Central  Criminal  Court    We  cannot  suppose 
that  while  a  trial  for  a  capital  offence  can  take  place 
elsewhere  before  a  single  Judge,  the  presence  of  an 
alderman  should  be  necessary  in  addition  to  that  of  a 
professional  Judge  on  such  a  trial  at  the  Central  Criminal 
Court 

Applying,  therefore,  the  inveterate  practice  of  the 
criminal  Courts  of  this  country  to  the  proceedings  of 
the  Central  Criminal  Court,  it  appears  to  us  that  while 
there  were  other  Judges  under  the  same  commission 
sitting  at  the  then  Session,  the  presence  of  a  second 
member  of  the  commission  in  the  Court  presided  over 
by  Mr.  Commissioner  Kerr  on  the  trial  of  this  indict- 
ment was  unnecessary.     It  would  have  been,  in  our 
judgment,  sufficient  and  perfectly  proper,  in  accordance 
with  the  general  practice  of  criminal  Courts,  to  state  on 
the  record  that  the  proceedings  were  had  before  Mr. 
Commissioner  Kerr  and  any  other  Judge  actually  sitting 
Glider  the  commission  in  one  of  the  other  Courts,  or 
indeed  before  any  two  Judges  actually  sitting  in  the 
principal  Court.     It  is  true  that  in  this  record  the  pro- 
ceedings are  not  represented  simply  as  having  been  had 
before  the  Commissioner  and  some  other  Judge  then 
Mtting.     At  the  instance  of  the  defendant,  in  order  to 
raise  this  objection,  the  trial  is  stated  to  have  been  held 
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1869.  before  Mr.  Commissioner  Kerr  and  different  aldermen 
LvTKRsoH  snccessively.  But  as  we  are  of  opinion  that  the  presence 
The  QuBBx  ^^  ^  second  Commissioner  in  tiie  Court  presided  over 
by  Mr.  Kerr  was  unnecessary,  and  as  it  appears  from 
the  record  that  other  members  of  the  commission  were 
sitting  in  another  Court  at  the  same  time,  we  think  that 
it  sufficiently  appears  from  the  whole  record  that  the 
trial  took  place  under  such  circumstances  as  to  make 
the  conviction  and  judgment  good. 

As  a  further  argument  against  this  ground  of  error, 
it  was  urged  by  the  counsel  for  the  Crown  that,  even 
supposing  that  the  attendance  of  one  of  the  aldermen 
was  necessary  in  addition  to  the  presiding  Judge,  yet^ 
as  his  attendance  could  only  be  required  to  constitute 
and  to  maintain  the  continuity  of  the  Court,  and  as 
according  to  the  invariable  practice,  a  lay  member  of  a 
commission  so  present  takes  no  part  judicially  in  the 
proceeding,  which  is  left  entirely  to   the  professional 
or  presiding  Judge,  the  presence  of  such  second  Judge 
is  only  required  to  satisfy  a  technical  necessity,  and  is 
consequently  a  mere  matter  of  form ;   and  hence,  so 
long  as  a  second  member  of  the  commission  is  present 
to  make  up  the  quorum,  it  must  be  perfectly  immaterial 
if  the  person  of  such  additional  Judge  is  changed  in  the 
course  of  the  trial. 

My  learned  brothers  are  of  opinion  that  this  argu- 
ment is  well  founded,  and  sufficient  to  entitle  the  Crown 
to  judgment  on  the  first  ground  of  error  assigned. 
Speaking  for  myself,  I  feci  bound  to  say  that  I  am  not 
prepared  to  adopt  this  view.  If  a  second  member  of 
the  commission  be  necessary  on  a  trial  to  constitute  the 
Court,  I  entertain  grave  doubts  whether,  inasmuch  as 
such  member  is  appointed  a  Judge  by  the  commission 
and  attends  in  the  character  of  a  Judge,  he  must  not  be 
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taken  to  be  an  integkral  member  of  the  Court,  and,  as       1869. 
the  commisaion  makes  no  distinction  between  profes-     Lbtsrsox 
sional  Judges  and  lay  Judges,  might  not  if  he  thought    xho  Qu 
proper  take  part — and  under  very  special  circumstances 
might  be  boond^  as  a  matter  of  duty,  to  take  part — 
in  the  proceedingss,  just  as  when  two  of  the  superior 
Judges  sit  on  a  trial  at  the  Central  Criminal  Court, 
the  second  Judge  frequently  does.    This  being  so,  I 
cannot  but  think  that,  if  a  second  Judge  were  necessary, 
the  Judge  must  be  the  same  throughout  the  trial,  just 
ss  where  a  trial  takes  place  before  a  single  Judge  the 
Jadge  must  be  the  same  throughout,  and  the  cause 
cannot  be  beard  in  part  before  one  Judge,  and  in  part 
before  another;   not  only  because  such  a  proceeding 
vonld   be   contrary   to  the  established  course  of  all 
judicial  procedure,  and  an  outrage  on  all  judicial  pro- 
priety, but  also  because  in  such  a  case  the  cause  would 
Bot  have  been  "  inquired  of"  and  "  heard"  by  the  Judge 
or  Judges  by  whom  it  is  **  determined  and  adjudged." 
Feeling  pressed  by  these  considerations,  I  prefer  to  rest 
my  judgment  on  the  former  ground,  on  which  we  are 
^^  agreed  that  the  first  head  of  error  must  be  decided 
advcTBely  to  the  defendant. 

The  second  ground  of  error  assigned  is,  that  the 
indictment  was  tried  in  a  second  Court,  while  one 
Court  only  could  be  held  consistently  with  the  Act  of 
Parliament  constituting  the  Court.  In  disposing  of  the 
first  ground  of  error  we  have  incidentally  disposed  of 
this.  When  it  is  settled  that  stat  4  &  5  ^.  4.  c.  86.  is 
to  be  read  by  the  light  of  what  is  the  established  practice 
uuder  commissions  of  oyer  and  terminer  in  general,  the 
objection  necessarily  fails.  According  to  the  practice 
ot  centuries  the  Judges  acting  under  the  latter  com- 
fliissions,  as  well  as  those  acting  under  the  commissions 
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1869.        of  Nisi  prius^  have  been  in  the  habit  of  dividing  their 
Levb&som     Courts,  and  of  sitting  when  business  required  it  in  two 
Tho  QosBH.    ^^  more  Courts  for  the  dispatch  of  business  at  the  same 
time.     The  same  practice  prevailed  at  the  Old  Bailey 
before  the  present  Court  was  established*   It  has  existed 
at  the  Central  Criminal  Court  since  the  Court  was 
established  thirty-six  years  ago;  and  it  has  never  oc- 
curred to  any  of  the  very  many  learned  Judges  who 
have  sat  there,  or  of  the  able  counsel  who  have  practised 
there,  to  question  the  perfect  propriety  of  this  course 
of  proceeding.    We  think  there  is  nothing  whatever  in 
the  objection  thus  taken. 

The  third  ground  of  error  is,  that  Mr.  Commissioner 
Kerr  had  ceased  to  be  qualified  to  act  as  a  Judge  under 
Stat.  4  &  6  ^^.  4.  c.  86.     This  objection  may  be  dis- 
posed of  in  a  word.     It  is  true  that  the  Sheri£&  Court, 
as  a  judge  of  which  Mr.  Kerr  is  a  judge  of  the  Central 
Criminal  Court,  has  been  by  recent  Acts  of  Parliament 
converted  into  a  County  Court,  within  the  district  in 
which  it  previously  exercised  jurisdiction,  for  the  pur- 
poses for  which  County  Courts  have  been  elsewhere 
established ;   but  the   Sheriffs  Court  has  never  been 
abolished ;  and  by  the  saving  clause  in  sect  85  of  stat 
80  &  81  Vict  c.  142.  the  powers  of  the  Judge  of  that 
Court  have  been  expressly  preserved ;  and,  the  Judges 
of  the  Sheriffs  Court  having  been  appointed  Judges  of 
the  Central  Criminal  Court  by  the  Act  constituting  that 
Court,  it  follows  that  in  respect  of  the  latter  jurisdiction 
their  authority  remains  unaltered.    This  ground  of  error 
appears  to  us  wholly  untenable. 

The  grounds  of  error  assigned  thus  failing,  it  follows 
that  our  judgment  must  be  for  the  Crown. 

Judgment  for  the  Crown. 
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MooNE  against  Rose.  2v«<%, 

May  llth. 


Stat.  4  G^.  4.  0. 64.  s,  75.  enacted  "  that  all  actions  commenced  againat  ^  ^  i  nr 

any  person  for  any  thing  done  in  pursnance  of  this  Act"  shall  be  tried  **  """^  »  '■^^ 
in  the  connty  where  the  facts  were  committed  and  commenced  within  *•  f-  ^-  '•  l^* 
six  months  after  the  fact  committed.    The  Prisons  Act,  1865,  28  &  29  ^  5. 
Vict,  c.  126.  s.  73.  Schedule  III.,  repeals  stat  4  G.  4.  c.  64.,  but  sect.  74.   ^ommttment 
subs.  2.  provides  that  the  repeal  shall  not  affect  "  any  right  or  privilege  ^  contetrqtt, 
acquired*'  under  it.    A,  was  delivered  by  the  sheriff  into  the  custody  of  jf^^  »w«n- 
the  gaoler  of  a  county  gaol  under  a  warrant,  in  the  margin  of  which  it  **^: 
was  stated  that  she  was  committed  for  contempt  in  not  putting  in  her  ^<^^^^  agatnst 
answer  to  a  bill  in  Chancery.    Stat.  4  &.  4.  c.  64.  was  in  force  during  ^f^Tf^l      «. 
the  time  of  her  imprisonment.    Held,  4  Or.  4.  c.  64. 

1.  That  an  action  of  trespass  lay  against  the  gaoler  for  not  discharging  %J. 

A.  out  of  custody  in  pursuance  of  stat.  11  ^.  4  &  1  »^.  4.  c.  36.  8.  15.    ^'^^  »^*  "* 
rules.  pursuance  of 

2.  That  the  protection  given  to  the  gaoler  by  stat.  4  G.  4.  e.  64.  8, 75.   •^* 

was  saved  by  stat  28  &  29  Viet,  e.  126.  8, 74.  subs.  2.    But  loi^^iJ  1  oq 

3.  That  the  detention  of  A.  was  not  an  act  done  in  pursuance  of  stat.   \°?2*     ,iJ^ 

4  Gf.  4.  tf.  64.  ^*^L\r^ 

88,  73.  74. 

subs.  2. 

THIS  was  an  action  of  trespass  and  imprisonment,  ^^y  ^f 
'^  r  '  right  under 

commenced  on  the  Sth  April,  1868.  repealed  Act. 

The  defendant  pleaded  Not  guilty  by  stat.  4  G.  4. 
c.  64.  S3,  73.  75.^  and  a  special  plea,  to  which  the  plaintiff 
replied  and  new  assigned. 

On  the  trial  before  Hannen  J.  at  the  Sittings  in 
Middlesex  after  Trinity  Term,  1868,  it  appeared  that 
the  plaintiff  was  committed  for  contempt  in  not  putting 
in  her  answer  to  a  bill  in  Chancery  to  restrain  her  from 
committing  waste  on  an  estate  of  which  she  was  tenant 
for  life.  She  was  delivered  into  the  custody  of  the 
defendant,  who  was  the  keeper  of  the  county  gaol  at 
Exeter,  under  a  warrant  from  the  sheriff  of  the  county  of 
Devon,  dated  the  8rd  November,  1864,  which  commanded 
him  to  receive  and  keep  her  there  safely,  so  that  the 
sheriff  might  have  her  before  the  Court  of  Chancery  on 
the  28th  November  instant,  to  answer  as  well  touching  a 
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1869.  contempt  which  she  had  committed^  as  also  such  other 
MoovB  matters  as  should  be  laid  to  her  charge^  &c.  In  the 
1^^  margin  of  the  warrant  it  was  stated  that  the  plaintiff 
was  committed  for  not  answering  at  the  suit  of  JNtcAalas 
Moone,  Nicholas  Aloone  did  not  bring  the  plaintiff  to 
the  bar  of  the  Court  within  the  thirty  days  prescribed 
by  Stat.  11  G.  4  &  1  fF.  4.  c.  86.  #.  15.  rule  5.  The 
plaintiff  complained  that  she  was  detained;  but  the 
defendant  did  not  discharge  her  out  of  custody  until 
the  7th  Ji/iw,  1865.  The  jury  found  a  verdict  for  the 
plaintiff,  leave  being  reserved  to  move  to  enter  it  for 
the  defendant,  or  a  nonsuit 

In  Michaelmas  Term  following, 

Mclntyre  obtained  a  rule  accordingly,  on  the  grounds 
that  the  action  of  trespass  would  not  lie  against  the 
defendant,  and  the  action  was  brought  too  late,  and  that 
it  ought  to  have  been  brought  against  the  sheriff. 

Stat.  4  G.  4.  c.  64.,  ''for  consolidating  and  amending 
the  laws  relating  to  the  building,  repairing,  and  r^u- 
lating  of  certain  gaols  and  houses  of  correction  in 
England  and  WaUs,''  sect.  73  enacted,  ''That  if  any 
suit  or  action  shall  be  prosecuted  against  any  person  for 
anything  done  in  pursuance  of  this  Act,  such  person 
may  plead  the  general  issue,  8cc." 

Sect.  75  enacted,  "  That  all  actions,  suits,  and  prosecu- 
tions to  be  commenced  against  any  person  for  anything 
done  in  pursuance  of  this  Act,  shall  be  laid  and  tried  in 
the  county  where  the  facts  were  committed,  and  shall  be 
commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  otherwise.'' 

Stat.  11  a  4  &  1  fT.  4  c.  86.  s.  15.  "for  remedying 
the  practice  of  Courts  of  equity  in  regard  to  process  of 
contempt,  Ste.''  enacts,  "  That  the  rules  and  regulatious 
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hereinafter  provided  and  contained  shall  be  adopted  by        1869. 
the  High  Court  of  Chancery,  and  shall  from  henceforth       moons 
become  orders  and  rules  of  the  said  High  Court  of        j^^ 
Chancery^  and  be  observed  and  enforced  in  and  by  the 
said  Court ;  (that  is  to  say) 

3»  4e  4e  ♦  4e  4e 

5.  "  That  if  the  defendant,  under  process  of  contempt 
for  not  appearing  or  not  answering,  be  in  actual 
custody,  and  shall  not  have  been  sooner  brought 
to  the  bar  of  the  Court  under  process  to  answer 
his  contempt,  the  plainti£^  if  the  contempt  be  not 
sooner  cleared,  shall  bring  the  defendant  by  an 
habeas  corpus  to  the  bar  of  the  Court  within 
thirty  days  from* the  time  of  his  being  actually 
in  custody,  or  detained  (being  already  in  custody) 
upon  process  of  contempt,  and  if  the  last  day  of 
such  thirty  days  shall  happen  out  of  Term,  then 
within  the  four  first  days  of  the  ensuing  Term ; 

and  in  case  any  such  defendant  shall 

not  be  brought  to  the  bar  of  the  Court  within 
the  respective  times  aforesaid,  the  sheriff,  gaoler 
or  keeper,  seijeant  at  arms  or  messenger,  in 
whose  custody  he  shall  be,  shall  thereupon  dis- 
charge him  out  of  custody  without  payment  by 
him  of  the  costs  of  contempt,  which  shall  be 
payable  by  the  party  on  whose  behalf  the  process 
is  issued;  &;c.'' 
&  If  a  defendant,  upon  being  brought  before  the 
Court,  shall  make  oath  that  he  is  unable  by 
reason  of  poverty  to  employ  a  solicitor  to  put  in 
his  answer,  the  Court  shall  refer  it  to  a  Master 
to  inquire  into  the  truth  of  the  allegation  and  to 
report  thereon,  and  make  order  accordingly. 

yOL.  X.  2   F  B.  &   S. 
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1869.  The  Prisons  Act,  1865,  28  &  29  Via.  c.  I2&  «.  73. 

Moom       repeals  the  Acts  specified  in  Schedule  III.j  indnding 
Boss.        B^^  ^  Cr*  4.  c.  64.1  but  by  sect  74,  **  No  repeal  hereby 
enacted  shall  affect, — 

1.  Any  order  made,  sentence  passed,  or  other  act  or 

thing  duly  done  under  any  Acts  hereby  repealed  : 

2.  Any  right  or  privil^e  acquired,  any  security  given, 

or  other  liability  incurred  under  any  Act  hereby 

repealed.'' 
By  the  Consolidated  General  Orders  of  the  Court  of 
Chancery,  15  February,  1860,  Order  XIL,  "  Process  for 
want  of  Answer,''  Rule  8,  ''  Where  a  defendant  is  in 
prison  under  an  attachment  for  not  answering,  or,  being 
already  in  prison,  is  detained  under  such  an  attachment, 
and  is  not  brought  to  the   bar  of  the  Court  within 
thirty  days  from  the  time  of  his  being  actually  in 
custody  or  detained  (being  already  in  custody)  under 
such  attachment,  he  shall  be  discharged  from  the  pro- 
cess for  want  of  answer  under  which  be  was  arrested  or 
detained  by  the  sheriff,  gaoler,  or  keeper  of  the  gaol  in 
whose  custody  he  is,  without  payment  of  the  costs  of 
his  contempt,  which  in  such  case  shall  be  paid  by  the 
plaintiff"  {a). 

May  10.  PaweU  and  Anderion  shewed  cause. — First. 
Stat  11  G.  4  &  1  ffl  4.  c.  86.  «.  15.,  rule  5,  is  express 
that  in  case  a  defendant  in  custody  under  process  of  con- 
tempt is  not  brought  to  the  bar  of  the  Court  within  thirty 
days  from  the  time  of  his  being  actually  in  custody,  "  the 
sheriff,  gaoler  or  keeper,  . .  .  in  whose  custody  he  shall  be, 
shall  thereupon  discharge  him."  Therefore  the  defendant 
cannot  excuse  himself  on  the  ground  that  he  was  merely 

(a)  See  Morgan's  Chancery  Acts  and  Orders^  4th  e<L,  p.  435-6. 
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the  officer  of  the  sheriff.   And  the  warrant  gave  him  notice        18C9. 
of  the  cauae  of  the  committal  of  the  plaintiff.    The  pre-       moohb 
sent  case  is  distingnishable  from  Smith  v.  Eggington{d).        Uwm. 
That  was  an  action  of  trespass  and  false  imprisonment 
against  the  sheriff  to  whom  the  writ  of  attachment  gave 
no  notice  what  the  contempt  was  so  as  to  bring  the  case 
within  Stat  II  G.  4  &  1  fF.  4  c.  36.  s.  15.,  rule  6.    And 
here  the  plaintiff  has  limited  his  complaint  to  the  de- 
tainer after  the  expiration  of  the  thirty  days.     [Lush  J. 
The  form  of  action  is  not  material ;  the  Court  might 
amend  under  The  Common  Law  Procedure  Act,  1852, 
15  &  16  VicL  c.  76.  8.  222  (6).]      In  Fartescue  v.  Hal-- 
lett  {c\  Kindersky  Y.  C.  held  that  the  thirty  days  run 
daring  Vacation,  as  the  74th  Order  of  xVoy,  1845,  which 
is  the  same  as  Bule  8  of  Order  XII.  of  the  Consolidated 
Orders  of  1860,  superseded  stat  11  6.  4  &  I  fF.  4 
c.  36.  8. 15.,  rule  5,  which  allowed  the  plaintiff  the  first 
four  days  of  the  next  Term  in  case  the  thirty  days 
expired  out  of  Term.  [He  also  cited  Flower  v.  Bright  (</), 
before  Wood  V.  C] 

Secondly.  The  action  was  in  time.  Sect.  75  of  stat. 
4  C  4.  e.  64.  applies  only  to  '*  anything  done  in  pur* 
snaiice  oV*  that  Act.  Besides,  that  Act  was  repealed 
by  stat.  28  &  29  Vict.  c.  126.  8.  73.,  Schedule  III. 

Mag  II.  Huddleston  and  Bullen^  in  support  of  the 
rale.— First.  The  illegal  detention  of  the  plaintiff  after 
the  time  of  her  imprisonment  had  expired  did  not  make 

(a)7il#£167. 

(6)  See  Marlu  t.  Feldham,  on  appeal,  ante,  p.  S71,  pi.  6.     P«r 
J/orfmB.,  p.  387. 
{€)  ^LJ.  Ckanc.  711.  {d)  2J,fH  6Q0. 

2  F  2 
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1869.  the  gaoler  a  trespasser  ab  initio.  The  Six  Carpenters' 
MooNB  ^^^^  (o),  and  therefore  the  action  should  have  been  on 
R08K.        ^^®  ^^**®  ^^^  >iot  in  trespass ;  Salmon  v.  PerctvaU  {b\ 

Smith  V.  Eggingtm  (c). 

Secondly.  The  gaoler  is  a  ministerial  officer  bound 

to  obey  the  order  of  the  sheriff,  to  whom  the  writ  of 

attachment  was  directed ;  the  sheriff  is  the  responsible 

officer. 
Thirdly.    The  defendant  intended  to  act  in  pursuance 

of  stat.  6  Cr.  4  c.  64.  when  he  detained  the  plaintiff. 

And  sect.  74  of  the  repealing  statute  28  &  29  Vict.  c.  126. 

provides  that  the  repeal  shall  not  affect  "  any  right'*  or 

privilege  acquired  under  any  Act  thereby  repealed. 

Lush  J.  The  first  objection  is  that  the  action  was 
out  of  time,  having  been  barred  by  stat  6  Cr.  4  c .  64. 
8.  75.  [His  Lordship  read  it.]  Although  that  statute  has 
been  since  repealed  by  stat.  28  &  29  Vici.  c  126.  s.  73. 
sched.  III.  it  was  in  force  during  the  time  of  the  plaintifi^s 
imprisonment,  and  there  is  a  saving  clause  in  sect  74  of 
the  repealing  statute,  so  that  I  should  have  held  that 
the  defendant  was  entitled  to  the  protection  given  by  it 
if  it  had  applied.  But  I  am  of  opinion  that  it  does  not. 
Stat  4  G,  4.  c.  64.  provides,  among  other  things,  for  the 
classification  of  prisoners  and  the  mode  of  their  treat- 
ment; and  sect.  75  of  that  Act  was  meant  to  protect 
persons  who  failed  in  carrying  out  those  provisions.  If 
the  action  had  been  brought  for  confining  the  plaintiff 
in  one  part  of  the  gaol  when  she  ought  to  have  been 
confined  in  another,  or  for  a  wrong  done  in  the  treat- 
ed) 8  Co,  146  a.  (b)  Cro.  Otr,  196. 
(c)  7  A.j'E.  167.    866  Magnay  y.  Burt,  in  error,  6  Q,  B.  381.  3Wl 


Rose. 
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mcnt  of  her  as  a  prisoner,  the  defendant  would  have  1869. 
been  entitled  to  the  benefit  of  the  section.  But  the  uw}^ 
action  is  brought  for  keeping  her  in  prison  wrongfully 
after  the  time  when  an  Act  of  Parliament  had  enacted 
that  she  should  be  discharged.  The  defendant  cannot 
have  the  protection  of  sect.  75  for  so  doing. 

The  second  objection  is  that  the  action  ought  to  have 

been  brought  against  the  sherifF  and  not  against  the 

gaoler.    Thia   question  turns  on    the    construction  of 

Stat  11  G.  4  &  1  H\  4.  e.  86.  s.  15.,  rule  5,  and  may 

be  disposed  of  with  the  remaining  objection,  viz.,  that 

the  action  ought  to  have  been  on  the  case  and  not  in 

trespass.    [His  Lordship  read  the  material  part  of  stat. 

11  C.  4  &  1  IF.  4.  c.  36.  s.  15.  rule  5.]    It  is  not 

material  to  consider  the  subsequent  order  of  the  Court 

of  Chancery  by  which   the  period   during  which  the 

person  in  contempt  is  to  be  kept  in  custody  is  shortened, 

for  here  the  plaintiff  was  kept  in  custody  beyond  the 

tune  mentioned  in  sect.  15,  rule  5.    The  statute  makes 

it  the  imperative  duty  of  the  gaoler  or  other  officer,  in 

^hose  custody  the  person  guilty  of  contempt  is,  to 

discharge  him  if  not  brought  to  the  bar  of  the  Court 

within  the  prescribed  time.     Whether  the  prisoner  has 

been  brought  to  the  bar  of  the  Court  is  a  fact  which  the 

gaoler  must  know,  because  the  habeas  carpus  must  be 

directed  to  him.    The  statute  names  the  '*  sheriff,  gaoler 

or  keeper/'  it  treats  the  gaoler  as  an  independent  officer, 

T^cogDizcd  by  the  law,  and  not  as  the  officer  of  the  sheriff: 

he  had  the  plaintiff  in  his  actual  custody  in  the  gaol 

and  it  was  his  duty  to  discharge  her,  without  referring 

to  the  sheriff,  at  the  expiration  of  the  prescribed  period. 

Not  having  done  so  he  is  liable  to  an  action  of  trespass. 
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The  present  case  is  very  distingnishable  from  Salmon 
V.  Perdvall  (a)  and  Smith  v.  EggingUm  (&).  If  the  actioa 
had  been  brought  against  the  sheriff  it  must  have  been 
in  a  different  form.  In  Smith  v.  Eggington  the  plaintiff 
was  only  constnictively  in  the  custody  of  the  sheriff; 
he  was  really  in  the  custody  of  the  gaoler.  In  Shimon 
V.  Perdvall^  which  was  an  action  against  a  serjeant  of 
the  mace  in  London  for  detaining  the  plaintiff  after 
tender  of  bail^  there  was  no  statutory  duty  on  the 
plaintiff  to  keep  the  defendant  until  he  found  bail. 


Hannen  and  Hayes  JJ.  concurred. 


Rule  dischai^ged 


(a)  Cro,  Car,  190. 


(6)  7A.fR  107. 


Tuesday, 
Nay  11th. 

Tvhlic  ffeaUh 
Act,  1848, 
n^VlViet, 
c.  63.  S8,  69. 
144. 

Levelling 
street  not  a 
highway. 
Compensation, 


The  Queen  against  The  Local  Board  of  Health 

for  Wallasey. 


Where  under  The  Pubh'c  Health  Act,  1848,  11  &  12  Viet,  c,  63.  s.  69. 
a  local  Board  require  the  owner  or  occupier  of  premises  fronting  a  street 
(not  being  a  highway)  to  sewer,  lerel,  £c  the  same,  and  the  requisition 
not  being  complied  with  they  execute  the  works,  the  owner  or  occupier 
is  entitled  under  sect,  144  to  compensation  for  damage  sustained  by  him 
through  the  execution  of  the  works. 


TN  Hilary  Term,  Bruce  moved  for  a  rule  calling  upon 
the  Local  Board  of  Health  for  H'aBasey,  to  shew 
cause  why  a  mandamus  should  not  issue  commanding 
them  to  cause  compensation  to  be  made  to  Evan  Thomas 
out  of  the  general  or  special  district  rates  to  be  levied 
under  The  Public  Health  Act,  1848,  11  &  12  VicL  c.  63. 


Health. 
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s,  144^  or  the  local  Act^  for  the  damage  sustaiaed  by        isG9. 
him  by  reason  of  the  exercise  by  the  Board  of  the   "z; — ~ 

''  ''  The  Qussii 

powers  of  those  Acts.  ▼• 

Wallasey 

Ewm  Thomas  was  the  owner  in  fee  of  a  dwelling  ^^.^^ 
house  abutting  npon  a  new  street,  not  being  a  highway, 
in  New  Brighton^  within  the  district  of  the  Local  Board. 
In  December^  1865,  the  Board,  acting  under  sect.  69 
of  stat.  11  &  12  VtcL  e.  68.,  required  him  and  other 
owners  of  premises  in  the  new  street  to  sewer,  level, 
pa?e  and  channel  the  same ;  and,  he  having  made  de- 
fault in  complying  with  the  notice^  the  Board  executed 
the  required  works  and  claimed  as  contribution  payable 
by  him  in  respect  of  the  works  the  sum  of  71/.  8f« 

It  was  alleged  by  Evan  Thomas  that  the  effect  of  the 
works  as  executed  was  to  obstruct  the  entrance  to  his 
house  and  to  render  the  access  to  his  doorway  dangerous 
and  inconvenient,  and  in  respect  of  this  injury  he 
claimed  compensation  under  sect.  144. 

Bruce  cited  Reg.  v.  The  Metropolitan  Commissioners 
of  Sewers  (a),  Beg.  v.  TTfte  Burslem  Board  of  Health  (b), 
offirmed  in  error  (c),  where  PFilks  J.,  p.  1090,  suggested 
an  explanation  of  The  Bradford  Board  of  Health  v.  Hop- 
wood,  before  fFood  V.  C.  (rf)- 

Bule  nisi. 

Stat  11  &  12  Vict.  c.  68.  s.  69.  enacts :  "  That  in 
case  any  present  or  future  street,  or  any  part  thereof, 
(not  bemg  a  highway,)  be  not  sewered,  levelled,  paved, 
flagged,  and  channelled  to  the  satisfaction  of  the  Lojal 
Board  of  Health,  such  Board  may,  by  notice  in  writing 
to  the  respective  owners  or  occupiers  of  the  premises 

{a)  1  E.  4'  B,  694.  {h)  1  B:.  4-  E,  1077. 

(c)  1  i?.  #  £  1088.  {d)  6  W.  R.  818. 
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1869. 

The  Qdbbh 

V. 

Wallasit 
Board  of 
Health. 


Hannen  J.    [After  stating  the  facts.]    It  was  con- 
tended on  behalf  of  the  Local  Board  that,  inasmnch  as 
the  owners  of  the  houses  in  the  street  were   boand  in 
do  the  works  themselves,  or^  if  done  by  the  Boards  to 
pay  for  them,  they  could  not  be  entitled  to  oompensa* 
tion  for  injury  occasioned  by  the  works.    We    are  of 
opinion  however  that  this  argument  is  not  well  founded. 
There  is  no  necessary  connexion  between  the  €Soat  of 
the  works  and  the  damage  which  they  may  occasion. 
The    raising  of    the  level  of  a  street  may  be  very 
advantageous  to  the  majority  of  the  houses  in   it  bat 
very  injurious  to  one.    Although  therefore  the  owner 
of  that  house  may  be  bound  under  sect.  69  of  staL 
11/^12  VicL  c,  63.  to  pay  his  proportion  (having  r^ard 
to  the  frontage  of  the  house)  of  the  cost  of  altering  the 
levelj  he  may  still  be  entitled  to  compensation  out  of 
the  general  or  special  district  rates  for  the  special  damage 
which  he  has  sustained  in  order  that  his  neighbours 
and  the  whole  district  should  be  benefited. 

We  are  therefore  of  opinion  that  Evan  Thomas  is 
entitled  to  have  it  ascertained  whether  or  not  he  has 
sustained  damage  by  the  execution  of  the  works  in 
question  and  to  receive  compensation  for  such  damage, 
if  any. 

The  rule  will  therefore  be  made  absolute  for  a  man- 
damus, and  the  parties  have  agreed  to  be  bound  by  our 
decision. 

Rule  absolute. 
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1869. 


The   Queen    against    The    Governor,     Deputy  Wednesday, 
Governor,  Assistants   and    Guardians  of  the 


SetUemeaL 


Poor   of  EXETBB  Incorporation-  Payment  of 

rent. 

Evidence, 

On  ^peal   against  an  order  of  xemoval  it  was  prored  that  the  Declaration 

&ther  (n  the  pauper's  mother  had  rented  and  occupied  a  tenement  in  of  deceased 

the  apoellant  parish  for  fonr  years,  endlnff  at  Mtdefummer^  1830 ;  the  person, 

^uDetB  mother  was  called  to  prore  that  she  heard  her  father  saj  that  f^rt^/en 

h«  oal  rented  the  house  of  </.  B,  at  221.  a  year,  and  had  paid  the  rent  entries, 

tor  it;  and  she  produced  a  book  containing  entries  in  his  handwriting  Presumption 

stating  that  he  had  paid  J,  B,  two  sums  amounting  to  bl,  \Qs,  for  a  a.^^^  oecupa- 

qoaita^ft  rent  due  at  Midsummer,  1890.    Held,  ^^^        ^ 

1.  That  the  declaration  and  the  entries  were  admissible  evidence  as  to 
the  &ct  of  paymemt  of  the  rent. 

2.  That  the  undisturbed  occupation  by  the  tenant  of  the  house  for 
four  ysars  was  presnmptiye  proof  of  payment. 

T^HIS  was  a  case  from  the  Middlesex  Sessions  respect- 
ing the  admissibility  of  evidence  on  the  trial  of  an 
appeal  relating  to  the  settlement  of  one«7amtf«  McGuire^ 
irho  had  been  removed  from  the  Strand  Union  to  Exeter, 
^here  it  was  alleged  that  he  had  a  derivative  settlement 
from  his  maternal  grandfather^  gained  in  St,  SidwelPs 
parish,  Exeter,  by  renting  a  tenement. 

It  was  proved  that  the  grandfather^  who  had  been 
long  since  dead,  had  rented  and  occupied  a  house  in 
SL  SidwelPs  parish  for  four  years^  ending  at  Midsummer, 
1830>  and  the  pauper's  mother  was  called  to  prove  that 
fthe  had  heard  her  father  say  that  he  had  rented  the 
house  of  James  Brook  at  22/.  a  year,  and  had  paid  the 
rent  for  it,  and  she  produced  a  book  containing  the 
following  entries  in  his  handwriting : 

''2l8t  May,  1830,  paid  James  Brook  part  of  a  quarter's 
^t\t  due  Midsummer  next  2/.  IOj.  Od. 
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''  12th  July,  1830,  paid  BrooV^  balaDce  of  a  quarter's 
rent  due  24th  June,  last  3^^  deduct  way  rent  3«.  3d" 

The  verbal  statement  and  the  entries  in  the  book 
were  both  objected  to  as  inadmissible  evidence  as  to 
the  fact  of  the  payment  of  the  rent ;  but  the  Sessions 
received  them  subject  to  a  case. 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  evidence  was  rightly  admitted. 

The  case  was  ai^ed,  April  28,  before  Lush^  Haivnbk 
and  Hates  JJ« 


Poland  for  the  respondents. — In  Reg.  v.  The  Overseers 
of  Birmingham  {a\  which  was  an  appeal  relating  to  the 
settlement  of  a  pauper^  it  was  held  that  a  parol  declara- 
tion made  by  a  deceased  occupier  was  admissible  as 
being  against  proprietary  interest  to  prove  not  only  the 
fact  of  tenancy  but  the  amount  of  the  rent,  and  the 
decision  extends  to  the  fact  of  payment  of  rent  Suppose 
the  statement  was  *'  I  rent  the  house  of  J.  B.  and  last 
year  I  paid  him  20/.  rent  for  if     [Hayes  J.   Would 
that  be  admissible  evidence  in  an  action  for  rent  by  the 
landlord  against  the  executors  of  the  tenant  ?]    The  fact 
of  the  statement  operating  in  favour  of  the  tenant  does 
not  make  it  less  admissible.     [He  cited  the  judgments 
of  Cockburn  C.  J.  and  Blackburn  J.  in  Reg,  v.  The  Over- 
seers of  Birmingham  (ft).]     [Lush  J.    You  assume  that 
it  is  necessary  to  give  affirmative  evidence  of  payment 
of  rent     Why  should  not  payment  be  inferred  from 
the  tenant  being  allowed  to  occupy  this  house  for  four 
years  ?]   And  it  might  be  that  the  landlord  had  excused 
payment  of  rent     [Lush  J.    That  is  not  a  reasonable 
inference.] 

(a)  IB.fS.  763.  (ft)  IB.  ^8.  763.  769.  771. 
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LopeSy  for  the  appellants. — The  payment  of  rent  is  18G9. 
a  separate  and  independent  ingredient  of  a  settlement  The  Quebh 
under  stat  6  C  4.  c.  57.  *.  2.  Reg.  v.  The  Overseers  exiteb 
of  Birmingham  (a)  only  decides  that  a  dedauration  as  to  ^*~i»°«« 
the  character  of  the  tenancy  and  the  amount  of  the 
rent  is  admissible  provided  it  is  connected  with  the 
declaration  against  proprietary  interest,  that  is^  forms 
part  and  parcel  of  it,  and  naturally  happened  at  the 
same  time.  Here  the  weight  of  the  entries  of  payment 
is  in  favour  of  the  declarant,  not  against  his  interest, 
and  they  may  have  been  made  at  a  different  time  from 
payment  The  admissibihty  of  such  evidence  would  lead 
to  dangerous  results.  Suppose  an  ejectment,  in  which 
it  fras  necessary  to  prove  rent  paid  within  twenty  years, 
a  declaration  or  entries  in  a  book  such  as  those  given  in 
evidence  in  the  present  case  would  be  su£Qcient  to  avoid 
the  Statute  of  limitations.  [Lush  J.  If  the  same  docu- 
ment contains  two  entries,  one  against  the  interest  amd 
the  other  not,  both  are  admissible.]  In  the  note  to 
Bigham  v.  Ridgway  (6),  it  is.  said,  "  The  tendency,  how- 
ever^ of  the  more  modem  decisions  seems  to  be  in  favour 
of  limiting  the  extent  to  which  the  admissibility  of  both 
sides  of  an  account  should  be  carried.  In  Knight  v.  The 
Marquess  of  IVaterford{e)  a  steward's  account  contained 
on  one  side  an  entry,  *  April  16th,  received  of  T.  W. 
for  half  a  year's  rent,  for  the  Crown,  and  petty  tithes 
of  B.  due  at  HhiuSunday,  1759,  30/.;'  and  on  the 
opposite  side  an  entry  in  discharge  of  the  former 
item,  by  payment  or  allowance  to  T.  W.  oi  13«.  for 
land  tax  and  poor  rates  on  the  tithes.  It  was  sought 
to  give  both  entries  in  evidence,  and  8tead  v.  Heaton  (d), 

{a)  IB.  ^8.  763.  [b)  2  Smith  L,  C.  306, 6th  ed. 

(c)  4  r.  #  C.  283.  2»4-5.  (d)  4  T.  R,  669. 
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BvUen  v.  Michel  {ay  in  the  House  of  Lords,  "  H1/- 
liams  V.  Geaves  (6)  were  cited.     Alderson  B.,   howerfir, 
refused  to  receive  the  entry  in  dischai^e^  expreasing 
an  opinion  that  Stead  v.  Beaton  {e)  '  goes  to   the  ex- 
treme verge  of  the  law' ;  and  that  all  the  reascms  for 
the  decision  in  BuBen  v.  Michel  (a)  were  not    satis- 
factory.'^  That  judgment  was  approved  of  by  the  Conrt 
of  Common  Pleas  in  Doe  d.  Kinglahe  v.  Beviss  (d), 
where  WiJUame  J.  said,  p.  514,  "  The  doctrine  laid  down 
by  the  Court  of  Exchequer,  in  Dames  v.  Humphreys  {e\ 
upon  the  authority  of  Higham  v.  Bidgway  (f)  and  Dae 
d.  Beece  v.  Bobson  (g), — ^that  '  the  entry  of  a  payment 
against  the  interest  of  the  party  making  it  is  to  have 
the  effect  of  proving  the  truth  of  other  statements  in 
the  same  entry,  and  connected  with  it,' — has  gone  quite 
far  enough.^'   [Lush  J.    I  cannot  understand  the  ruling 
of  Alderson  B.   in  Knight  v.  TTie  Marquess  of  Water- 
ford  (A),  according  to  which  items  on  one  side  of  an 
account  would  be  admitted,  and  items  on  the  other 
rejected;  though  I  could  understand  both  being  re- 
jected on  the  ground  that  they  were  not  declarations 
against  interest.     Suppose  an  entry  ''  Received  50/.  for 
A,  B.y  which  I  paid  him  '*'  it  could  not  be  severed. 
Hayes  J.     A  declaration  against   the  interest  of  the 
declarant  in  one  litigation  may  be  highly  advantageous 
to  him  in  another;  in  ejectment  by  a  landlord  to  recover 
possession  an  entry  of  payment  of  rent  by  the  defendant 
to  take  the  case  out  of  the  Statute  of  Limitations  would 


(a)  2iVtc«d99. 
(e)  4  71  S,  669. 
{d)  7  C,  B,  456.  509-10,  per  MauU  J. 

(e)  e^.frr.  lea 

(p)  15  East  32. 


(b)  8a#P.592. 


(/)  10  East  109. 
(*)  4  r.  #  C.  283. 
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^  against  his  interest;  whereas  in  an  action  by  the 
landlord  for  nonpayment  of  rent  it  wonld  be  in  his 
{a?OQr.] 

Cur.  adv.  vul4. 
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The  judgment  of  the  Court  was  now  delivered  by 


Hates  J.  [After  stating  the  facts.]  We  are  of 
opinion  that  the  verbal  statement  and  the  entries  in 
the  book  were  rightly  received  by  the  Sessions.  As 
the  four  years  occupation  by  the  grandfather  would 
have  been  good  presumptive  evidence  of  a  seisin  in  fee 
bj  hiniy  his  declaration  which  rebutted  the  presumption 
and  cut  down  his  estate  was  clearly  admissible  as  a 
declaration  against  proprietary  interest  The  case  is 
undistinguishable  in  this  respect  from  Beff.  v.  The 
Oterseers  of  Birmingham  (a)^  where  it  was  held  on  a 
similar  question  that  a  declaration  by  a  deceased  occu- 
pier of  a  house,  that  he  held  it  at  an  annual  rent  of  20/. 
was  evidence  not  merely  as  to  the  fact  of  the  tenancy 
bat  also  as  to  the  amount  of  the  rent.  And  we  consider 
it  equally  evidence  as  to  the  fact  of  payment.  It  would 
be  absurd  to  hold  that  a  declaration  was  admissible,  but 
was  no  evidence  as  to  one  of  the  main  facts  which  it 
imported. 

The  principle  that  a  declaration  against  interest  is 
evidence  as  to  all  which  forms  an  essential  part  of  it  was 
long  since  settled  as  to  declarations  agidnst  pecuniary 
interest  in  Higham  v.  Bidgway  {b)  and  the  numerous 
cases  that  followed.  And  this  principle  was  applied  to 
declarations  against  proprietary  interest  in  the  case  of 
Rtg,  V.  The  Overseers  of  Birmingham  (a)  as  it  had  been 
in  several  earlier  cases. 

(fl)  \B.4f  8. 763.  (h)  10  East  109. 
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It  was  pressed  on  us  that  there  vras  a  diatinGtion 
between  the  declaration  and  the  written  entries,  aa  the 
latter  did  not  expressly  mention  the  tenement ;  bat  we 
cannot  appreciate  this  distinction.  It  was  a  qaestion 
of  fact  for  what  the  rent  was  payable^  and,  haring  regard 
to  the  other  eridence  in  the  case,  it  was  plain  that  the 
entries  could  only  apply  to  the  house  occupied  by  the 
grandfather. 

Haring  r^ard  to  the  great  changes  which  have  in 
recent  times  been  made  in  admitting  the  eridenoe  of 
interested    witnesses    when    alive,  it  would  be   most 
objectionable  to  lay  any  narrow  restrictions  upon  the 
reception  of  declarations  in   any  way  made  against 
interest  by  persons  since  deceased,  which  are  frequently 
the  only  evidence  that  can  be  obtained  on  the  subjects 
in  question,  in  cases  where  the  Courts  would  otherwise 
be  obliged  to  supply  the  want  of  eridence  by  presump- 
tions.   Indeed,  in  cases  like  the  present,  we  think  that, 
independently  of  the  declaration  and  entries,  the  undis- 
turbed occupation  by  the  tenant  of  the  premises  for  four 
years  would  of  itself  lead  to  the  presumption  of  the 
fact  of  payment  of  the  rent. 

Order  confirmed. 


luesday^ 
May  llth. 


The  Queen  against  Plbntt. 

[Reported  vol.  9,  p.  386.] 
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The  QuBEN  against  The  Lord  of  the  Manor  of  ^^^^ 
WooDHAM  Walteb  and  his  Steward  of  the 


Manor.  jMiM»um 


AdmiaMionof 

rmnainderman. 

Fine, 


1.  A  loid  of  a  tnanor  wlio  had  been  paid  a  ftill  fine  on  the  admisrion    SSJ-.- 
of  a  tenant  for  Ufe  has  no  rights  on  the  death  of  the  latter,  to  another   iSJ^ 
fofl  fine  ftom  the  remaindennan  fbr  his  admisflion,  nnlees  a  apedal  ^'»'"*^ 
cortom  of  the  manor  justifies  the  daim. 

^^^"^^  must  be  proved  by  affirmatiTe  etidence ;  and  entriea 
«  the  Omit  BoDs  of  the  admiasion  of  a  tenant  for  life  and  payment 
of  a  fine  by  him,  and  after  his  death  the  admission  of  the  tenant  in 
leoamder  and  payment  of  a  fine  by  him,  without  mentioning  any 
■nuHmt,  are  not  of  themselves  evidence  of  the  custom,  since  such  entries 
Me  msistent  with  an  apportionment  of  the  ftill  fine  between  the  tenant 
fat  fafe  and  the  remainderman. 

3w  The  aame  piinciple  applies  where  the  entries  mention  the  amount 
of  the  fines.        -^       *-      *-*- 

'PHIS  was  a  writ  of  mandamus  directed  to  the  lord 
of  the  manor  of  fVoodham  Walter,  in  the  county  of 
Egiexj  and  his  steward  of  the  manor^  commanding  them 
to  admit  Jeme  Reynolds  as  tenant  for  life  to  certain 
customary  lands,  parcel  of  the  manor^  devised  to  her 
by  MameU  Reynolds. 

Betuni^  that  within  the  manor  there  was  an  imme- 
morial custom  that  when  a  tenant  in  fee  simple  of  any 
castomaiy  tenement  within  the  manor  surrendered  the 
same  to  the  use  of  one  person  for  his  life^  with  remainder 
to  another  person  and  his  heirs  for  ever ;  or  surrendered 
the  same  to  the  use  of  a  person  for  such  estate  therein 
as  snch  surrenderor  then  had  or  thereafter  should  by 
his  will  limit  or  appoint,  and  had  by  such  will  limited 
the  said  customary  tenement  to  one  person  for  his  life, 
with  remainder  to  another  person  and  his  heirs,  not- 
withstanding that  such  tenant  for  life  had  been  admitted 
to  such  customary  tenement  for  his  life,  and  paid  such 
VOL.  X.  2  o  B.  &  s. 
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1869.        fine  as  thereinafter  mentioned  for  such  admission,  sach 
The  Qumr"  person  to  whose  use  such  tenement  had  been  surrendered 
Lo^  of       ^'  limited  after  the  death  of  such  tenant  for  life,  ought 
^LTM*     ^  ^  admitted  to  the  estate  in  fee  simple,  and  ought 
Manor.       to  pay  for  such  admission  such  fine  es  thereinafter  men- 
tioned.   And  that  by  the  immemorial  custom  of  the 
manor  there  ought  to  be  paid  a  full  fine  to  the  amount 
of  the  fine  payable  by  a  tenant  in  fee  simple  by  every 
tenant  for  life  for  his  admission;  and  also  a  fiill  fine 
to  the  amount  of  the  fine  payable  by  a  tenunt  in  fee 
simple  by  every  remainderman  for  his  admission.     The 
return  then  stated  the  facts. 

Plea,  traversing  the  alleged  custom.     Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Essex  Sum- 
mer Assizes,  1867,  a  verdict  was  found  for  the  Crown, 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

At  a  Court  Baron  holden  in  and  for  the  Manor  of 
Woodham  Walter^  in  the  county  of  Essex,  on  the  10th 
May,  1819,  Frederick  Reynolds  was  admitted  tenant  in 
fee  simple  to  the  customary  lands  in  the  writ  of  man- 
damus mentioned. 

Frederick  Reynolds  by  his  will,  dated  the  l^QiJanuary^ 
1841,  devised  the  customary  lands  to  his  wife,  ElizabeA 
Reynolds^  for  her  life,  and,  on  her  decease,  to  his  son, 
Frederick  Mansell  Reynolds,  and  his  heirs  for  ever. 
Frederick  Reynolds  died  on  the  16th  April,  1841. 

At  a  Court  Baron,  holden  in  and  for  the  manor,  on 
the  7th  December,  1841,  EUzabeth  Reynolds.WBB  admitted 
tenant  of  the  customary  lands  for  her  life,  and  she  paid 
to  the  lord  for  her  admission  a  full  fine  to  the  amoont 
of  the  fine  payable  by  a  tenant  in  fee  simple  on  his 
admission,  that  is  to  say,  two  years  improved  value  of 
the  customary  lands. 
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On  the  5tli  January,  1848,  Elizabeth  Reynolds  died, 
leaving  Frederick  Mansell  Reynolds  her  surviving. 

f^rederich  Mansell  JReynolds,  by  his  will  dated  the 
16th  September,  1845,  devised  the  customary  lauds  to 
his  wife  Jessie  Reynolds  for  her  life,  and  after  her  decease 
to  his  children  as  tenants  in  common,  their  heirs  and 
assigns  for  ever.  Frederick  Mansell  Reynolds  died  on 
the  7th  June,  1850,  and  thereupon  Jessie  Reynolds 
entered  into  possession  of  the  customary  lands,  and 
had  fifom  that  time  continued  in  the  receipt  of  the 
rents  and  profits  thereof. 

At  a  Court  Baron  holden  in  and  for  the  manor  on 
the  16th  July,  1865,  the  death  of  Elizabeth  Reynolds 
was  presented,  and  a  first  proclamation  made  for  Jessie 
Reynolds  to  come  in  and  be  admitted  as  tenant  for  life. 

Jessie  Reynolds  had  always  been  ready  and  willing 

to  be  admitted,  but  the  lord  of  the  manor  had  refused 

to  admit  her  unless  she  paid  the  fine  which,  according 

to  the  alleged  custom  of  the  manor,  would  have  be^i 

payable  by  Frederick  Mansell  Reynolds  if  he  had  been 

admitted  on  the  death  of  Elizabeth  Reynolds^  and  which 

fine  Jessie  Reynolds  refused  to  pay. 

The  following  extracts  from  the  Court  Bolls  of  the 
manor  were  adduced  in  evidence  on  the  part  of  the 
defendants : — 

llth  Jufyt  1st  Charles  1st  Bmry  Peart  was  admitted  in  fee  on  the 
death  of  his  mother  Ann  Feare,  widow,  who  was  admitted  for  life  under 
a  narender  by  WiUiam  Peare,  her  husband  (made  23rd  May,  6  Jamee) 
to  a  cottage  with  garden,  and  ^  an  acre  of  land,  called  T%e  CasUe  de 
Fffam,  and  he  gave  to  the  lord  for  a  fine  aa  appears  (a). 

4lh  Jufy,  2dA  Ckariee  1st.  After  reciting  the  presentment  at  a  Court 
beld  17th  June,  15  Jatnea,  of  the  death  otjokn  Wade,  who  held  to  him 
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and  his  hein  certain  lands  called  Seeling*  and  Parkef's  Broome,  his 
sunvnder  to  will  and  his  will,  whereby  he  derised  to  EU^abetk  his  wife 
for  life,  remainder  to  Richard  Wade  his  son  in  fee.  The  said  Biehard 
Wade  was  admitted  to  the  rerersion  in  fee  expectant  on  the  deadi  of 
said  Elizabeth  his  mother,  and  thereupon  paid  to  the  lord  a  fine. 

4th  July,  2nd  Charles  1st  The  death  of  EUeabeth  Wade  waa  presented, 
whereupon  Gilbert  Pickett  and  Jane  his  wife  (daughter  of  Hewry  Draper) 
were  admitted  to  two  crofts,  one  called  Clap  Croft,  containing  3  acres, 
and  1  rood  called  Hook^e  Garden;  3  acres  called  Paicheroft;  1  cottage 
and  1  rood  of  land,  and  1  rood  in  East  Meadow,  which  premises  the 
said  Jane  claimed  to  herself  and  the  heirs  of  her  body  on  the  death  of 
the  said  EUeabetk,  by  Tirtue  of  the  will  of  the  said  Henry  Drofer  her 
lather,  and  was  admitted  in  tail  accordingly,  and  paid  fine  to  the  lotd. 

2r)th  Jyme,  3rd  Charlee  1st  The  said  GHhert  Pickett  and  Jane  his 
wife  were  admitted  to  the  said  premises  for  their  lives,  remainder  to  the 
hein  of  the  said  Jane  on  their  own  surrender ;  and  they  gave  to  the 
lord  for  a  fine  as  ^peare. 

20th  Octr,  3id  Charlee  Ut  The  said  Gilbert  Picket  and  Jane  his  wife 
snffered  a  recovery  of  and  surrendered  said  premises  to  Richard  Neath 
in  fee,  who  was  admitted  and  paid  fine. 

5th  June,  1643.  Reciting  that  Thomas  Wade  claimed  admissions  to 
lands  called  Masses,  Wrights  and  Etches,  under  will  djohn  Wade  his 
father,  and  on  death  of  Katherine  Wade  his  mother,  who  was  admitted 
lor  life,  22nd  ^prO,  12th  Charles  1st,  under  will  of  saidJbJhi  Wadeher 
husband,  who  devised  to  said  Katherine  for  life,  and  after  death  of  said 
Katherine  to  the  said  Thomas,  his  only  son ;  but  if  he  died  before 
twenty-one,  then  to  Henry  Wade,  &e.  At  this  Court  her  death  was 
presented,  and  the  said  Thomas  Wade  was  admitted  pursuant  to  said 
will,  and  gave  to  the  lord  for  a  fine^  as  appears  in  the  margin. 

12th  March,  1648.  Maria  Skingley  admitted  for  life  to  Coopers,  in 
Ulting,  containing  4  acres,  on  death  of  George  Skingley,  who  devised  to 
said  Maria  for  life^  remainder  to  his  son  Andrew  and  daughter  Mildred 
equally,  and  give  to  the  lord  for  a  fine^  as  i^peareth  on  the  head  of  this 
xolL 

17th  October,  1654.  The  said  Andrew  Skingleg  admitted  in  fee  to 
Coopers  on  death  of  said  Mildred  Skingleg  his  sister,  and  gave  to  the 
lord  for  a  fine  as  appeareth  on  the  head  of  this  rolL 

26th  May,  1656.  Henry  Oughan  surrendered  a  messuage  and  faim 
called  Pdhams,  35  acres,  to  the  use  of  himself  and  Frances  his  wife  for 
their  lives ;  remainder  to  the  heirs  of  their  body ;  remainder  to  his  zight 
heirs.  And  the  said  Henry  Oughan  and  wife  were  admitted  for  their 
lives  accordingly,  and  they  paid  to  the  lord  for  a  fine  as  appeareth  on 
the  head  of  this  roll. 

4th  April,  1665.  Appleton  Oughan,  eon  and  heir  of  the  said  Henry 
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Oitfflan,  wu  admitted  in  fee  on  bis  death,  and  gave  to  the  lord  for  a 
Sue  as  appeareth  on  tlie  head  of  thia  roll. 

2Ut  December,  1657.  Reciting  admiasion  in  fee  of  Richard  Wade, 
23rd  AprO,  7th  Charles  1st,  to  2  acres  of  meadow  and  landa  called 
Bryans  and  Doumee,  containing  18  acres,  his  death  and  will  dated  17th 
October,  1657,  whereby  he  deyised  to  Elisabeth  his  wife  for  life,  re- 
mainder to  his  daughters  Elizaheth  and  Mary  in  fee ;  whereupon  the 
said  MxiAeth  his  widow  was  admitted  for  life,  and  gave  to  the  lord  for 
a  fine  as  appeareth  on  the  head  of  the  roll. 

20th  April,  1663.  The  death  of  the  said  Elizaheth  Wade,  widow,  was 
presented,  and  the  said  Elizabeth  Wade  and  Mary  Wade,  spinsters,  were 
admitted  in  coparcenary,  and  gave  to  the  lord  for  a  fine  as  appeareth 
ou  the  head  of  this  rolL 

1st  April,  1659.  Eliza  Norihedge  and  John  Northedge  her  husband, 
sQirendeied  Bakers,  ^e^  containing  16  acres,  to  themselves  for  their 
liTes,  runainders  to  them  in  tail,  &&,  and  were  accordingly  admitted  for 
their  lives,  and  gave  to  the  lord  for  a  fine  as  appeareth  on  the  head  of 
theioIL 

17th  August,  1668.  A  common  recovery  was  suffered  by  the  said 
John  Northedge  and  his  wife,  and  the  said  John  was  admitted  in  fee, 
and  gave  to  the  lord  for  a  fine  as  appeareth  on  the  head  of  the  rolL 

20th  AprH,  1663.  Beciting  admission  in  fee  of  Humphery  Louth,  13th 
April,  1658,  to  a  tenement  and  three  crofts  called  Goodhews,  containing 
10  acres  and  other  lands,  his  death  was  presented,  and  that  by  his  will 
he  devised  to  Mary  his  daughter,  and  wife  of  Thomas  Skelton  for  life, 
remabder  to  Humphery  Skelton  her  son  in  fee,  whereupon  said  Mary 
Skelton  was  admitted  for  life  and  paid  fine. 

26th  Septepiher,  1693.  The  said  Humphrey  Skelton  was  admitted  in 
fee  on  the  death  of  said  Mazy  Skelton  and  his  mother,  and  paid  fine. 

28Ui  Sqttember,  1664.  Reciting  that  on  3id  December,  20th  Charles 
let,  Elizabeth  Jordan,  widow,  was  admitted  for  life  to  divers  lands  and 
t«iement8  called  As^fields  according  to  the  will  of  her  husband, 
Robert  Jordan,  Came  Richard  Jordan  and  Elizabeth  his  wife,  daughter 
of  the  said  Robert,  and  she  was  admitted  to  the  reversion  ezpectunt  on 
the  death  of  the  said  Elizabeth  Jordan,  widow,  then  wife  of  John  Johnson, 
to  hold  to  her  and  the  heirs  of  her  body,  pursuant  to  the  will  of  her 
&ther  Robert  Jordan,  and  gave  for  a  fine. 

17th  August,  1668.  Elizabeth,  wife  of  Richard  Jorden,  and  Sarah, 
wifeof  (TbAfi  Wade,  coheiresses  of  Mary  Jorden,  their  sister,  admitted  in 
taO  on  the  death  of  the  said  Mary  Jorden  to  the  reversion  expectant  on 
the  death  of  Elisabeth,  relict  of  Robert  Jorden;  and  according  to  the 
will  of  the  said  Robert  Jorden  their  fiekther,  who  devised  to  Elizabeth  his 
vife  for  life,  remainder  to  said  Mary  Jorden  in  tail,  and  with  remainder 
to  her  in  fee,  to  lands  in  Ulting,  and  gave  to  the  lord  for  a  fine,  as 
appeareth  on  the  head  of  this  rolL 
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13th  June,  1671.  Mary,  the  wife  of  John  Wellom,  admitted  for  life 
to  a  cottage  in  UUinff,  called  PigghaU^  under  surrender  by  her  former 
husband  WilUam  Pattinsan,  presented  on  15th  April,  16G9,  to  the  use 
of  himself  and  the  said  Mary,  his  intended  wife,  for  their  Hves,  and  the 
life  of  the  suirivor ;  remainder  to  the  heirs  of  the  body  of  the  said  Mary 
and  William  Pattinson,  remainder  to  his  heirs,  and  she  gave  to  the  lord 
for  a  fine  as  appeareth  on  the  head  of  this  rolL  45  shillingi. 

5th  June,  1682.  Elizabeth  Patterson  admitted  in  fee  to  said  premises 
called  PigghaU  as  only  daughter  and  heir  of  WilUam  Patterson,  on  death 
of  said  Mary  Patterson,  without  issue  of  her  body,  and  gave  to  the  lord 
for  a  fine  as  appeareth, 

llth  May,  1669.  Beciting  death  of  Jacobus  Oughan,  seised  of  (inter 
alia)  land  called  Raiehmans,  containing  28  a.,  and  that  by  his  will, 
dated  Idth  October,  1668,  he  devised  Hatchmans  to  Elieabeth  his 
wife  for  life,  remainder  to  EUzabeth  Oughan^  Pamell  Oughan  and 
Pstionelle  Oughan,  the  daughters  of  Henry  Oughan,  and  their  heirs  for 
eyer ;  the  said  Elieabeth  Oughan,  the  widow,  was  admitted  to  hold  to 
the  said  Elizabeth  and  her  assigns  for  and  during  the  term  of  her  natural 
life,  and  after  her  death  as  is  aboye  thence  limited  (inde  post  ipsius 
EUzabeth  decessum  ut  sursum  inde  limitat) ;  and  she  gave  to  the  lord 
for  a  fine  as  appeareth  on  the  head  of  the  roll.  Fines  24/. 

8th  October,  17Q2.  Elizabeth  Clere,  widow,  formerly  widow  of  Jacobus 
Oughan,  on  the  16th  of  February,  1699,  surrendered  Hatchmans  to  John 
Harris  in  fee  during  her  life,  who  was  at  this  Court  admitted  accordingly, 
and  the  said  John  Harris  gave  a  fine  to  the  lord. 

On  the  16th  April,  1700,  Appleton  Oughan,  son  and  heir  of  Jacobtu 
Oughan,  who  was  son  and  heir  of  Henry  Oughan,  deceased,  who  was 
the  sole  brother  of  the  said  Jacob  Oughan,  surrendered  said  premises  to 
said  John  Harris  in  fee,  who  was  of  this  Court  admitted.  And  the  said 
John  Harris  gave  to  the  lord  for  a  fine. 

Slst  July,  1688.  John  Blowers  surrendered  Seelings,  containing  8  a., 
to  Sarah,  wife  of  William  Woodwards,  for  life ;  remainder  to  Mary  Wood- 
wards, an  infiwt  of  the  age  of  seven  years,  only  child  of  said  William 
and  Sarah,  in  fee.  The  said  Sarah  Woodwards  was  admitted  for  life  and 
paid  fine  of  7/. 

2ud  April,  1719.  The  death  of  the  said  Sarah  Woodwards  was  pre- 
sented and  her  daughter,  Mary,  the  wife  of  Seth  Dale,  was  admitted  in 
fee  and  paid  fine. 

Ko  amount  of  fine  marked  in  margin,  but  the  word 

"  fine*'  appears  there. 

4th  April,  1711.  It  was  recited  that  on  the  15th  January,  1707,  John 
Soyce  and  Elizabeth  his  wife  surrendered  Sawyer's  Mead,  containing 
two  acres,  and  two  acres  called  Weyes,  to  the  use  of  themselves  for  life ; 
remainder  to  William  Royce,  then  to  son  for  life ;  remainder  to  Sarah 
Cotton,  his  intended  wife,  for  life ;  remainder  to  their  first  and  other 
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ioos  in  tail,  whereupon  at  this  Court  ttie  said  John  and  Elizabeth  Itoyce, 
h»Ting  waived  Oieip  light,  the  said  fFtfKow  flcyw  was  admitted  for  life  - 
•nd  paid  his  fine. 

2l8t  Mmf,  1761.  Bobert  Bcyee,  son  and  heir  of  the  body  of  the  said 
YFtSMn  Bcifce^  admitted  in  taUand  paid  hisfine. 

19ih  May,  1722.  John  Reere  surrendered  Gonnetts,  22  acres,  and 
oth«  lands,  4  acree,  to  himself  for  life;  remainder  to  HUmuu  Brainea 
in  fee.  The  said  John  Beetle  was  admitted  for  his  life  and  paid  fine ; 
and  the  cud  Tkomas  Brainee  was  at  the  same  Court  separately  admitted 
to  tile  revunion  in  fee  expectant  on  death  of  the  said  John  Reeve  and 
paid  fine. 

2dth  May,  1751.    Reciting    admission  of    said   Thomae  Brainee  to 

Kmnsm  in  fee  expectant  on  the  death  of  said  John  Reeve  and  the 

death  of  said  T%omaB  Brainee.    John  ThoTnae  Brainee^  his  son  and  heir, 

vas  admitted  and  paid  fine  of  20/. 

12th  Oetaber,  1724.   T'hoTnae  Mumford  was  admitted  in  fee,  on  sur- 

raider  of  Thomae  HttU,  to  a  messuage  and  9  acres  called  BurreUs,  and 

paid  fine,  and  then  surrendered  to  himself  for  life ;  remainder  to  Ann, 

his  only  dangbter,  for  fife ;  remainder  to  his  own  right  heirs.   The  said 

'^^omaa  Mumford  and  daughter  were  both  admitted  for  life  and  piud 

their  tereral  fines  on  their  sereral  admissions. 

29Ui  May,  1729.  PhiU^fpa,  wife  of  JAraham  Beeietali,  Clerk,  was 

admitted  in  fee  on  death  and  as  heir  of  Edward  Brooke  to  messuage  and 

land  called  Bopers  and  5  acres  and  to  a  messuage  and  lands  called 

Oihaere  and  to  a  tenement  and  garden  called  Bryante,  and  paid  her 

fine  20L 

let  October,  1790.  The  death  of  the  said  PhiU^a  HecketaU  was 

pnaented  and  Brook  and  PhiUippa  Beeksiall,  son  and  daughter  of  the 

nid^ftrojknn  and  PhSi^ppa,  by  their  said  father  produced  the  will  of  the 

Bud  Edward  Brook,  who  devised  the  premises  after  death  or  second 

BUttriage  of  his  said  daughter,  PhiUippa^  to  the  said  Brook  toid  PhiUippa 

BeeketaU,  who  by  their  said  father  were  admitted  in  fee  and  paid  their 

■ereral  fines  18/. 

20th  AprU,  1776.   The  said  Brook  HecketaU,  Clerk,  was  admitted  to 

the  nndlTided  moiety  of  his  late  sister,  the  said  PhiUippa,  of  and  in  the 

■aid  promises  and  paid  his  fine  10/.  28, 

3rd  June,  1738.   It  was  presented  that  Abraham  Coleman  and  Mar- 

ffaret  his  wife  surrendered  5  acres  called  Cookee  and  two  parcels  called 

Bryene  and  Doume,  containing  18  acres,  to  WiUiam  Fell  and  Mary  his 

vife  for  their  fires ;  remainder  to  their  sons  in  tail  male ;  and  the  said 

WaUam  FeU  and  wife  were  admitted  for  their  fives  and  they  paid  their 

fines,  25/. 

19th  May,  1760.  Elizabeth  Fell,  spinster,  only  surviving  issue  of  the 

Bald  WiUiam  FeU  and  wife,  both  then  deceased,  was  admitted  on  their 
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deaths  to  the  before  mentioned  premiset  aceoxding  to  the  limitations  of  a 
certain  deed  of  settlement  therein  recited,  and  she  paid  for  a  fine  as  in 
the  margin,  SlLis.^ 

3rd  June,  1738.  Beciting  the  admission  in  1719  of  John  Ive$  to  a 
messuage  called  Bowen  and  Ranki  and  then  the  BtU,  and  his  death, 
and  that  by  his  will  he  devised  to  his  brother,  William  Ivea,  for  life; 
remainder  to  his  daughter,  Mary  Ives,  in  fee.  The  said  William  Ivee 
was  admitted  and  paid  his  fine,  8^  1^. 

llth  May,  1749.  The  said  Marylvee  was  admitted  in  fee  on  the  death 
of  her  said  father  and  paid  her  fine,  8^  8«. 

19th  May,  1760.  Beciting  admission  in  fee  of  Joehua  Nash,  26th  Jum, 
1754,  to  a  parcel  of  land  called  Elches,  and  his  death,  and  that  by  his 
will  he  devised  to  his  wife,  Elizabeth,  for  life ;  remainder  to  his  own 
right  heirs.  The  said  Elisabeth  Nash  was  admitted  for  life  and  paid  fine, 

l)LiOL 

4th  July,  1796.  Samud  Nash  was  admitted  in  fee  on  death  of  said 
EUzaheth  Nash  and  as  heir  of  said  Joshua  Nash  and  paid  fine,  4^ 

16th  June,  1768.  Beciting  admission  in  fee  of  John  Bowles,  Ist  AprH, 
1742,  to  a  cottage  called  ScarbutU,  an  acre  in  Broad  Mead,  and  Seelings, 
8  acres,  his  death,  and  that  by  his  will  he  devised  ScarbuUs  to  EHeabeth 
Mwmford  tot  life ;  remainder  to  her  son,  John  Harvey,  in  fee.  She  was 
admitted  for  life  to  Searbutts  and  paid  fine,  2L  3f. 

14th  September,  1803.  The  said  John  Harvey  was  admitted  in  fee  on 
the  death  of  said  Elizabeth  Mun^ord  and  paid  fine,  21, 28, 

16th  June,  1768.  It  was  presented  that  the  said  John  Bowles  by  his 
will  devised  the  acre  in  Broad  Mead,  and  Sedings,  S  acres  to  John  Mum- 
ford  for  a  term  of  four  years,  then  to  testator's  cousin,  WilUam  Bowles, 
for  life ;  remainder  to  his  two  sons,  John  and  WHliam,  in  fee.  John 
Mun^ord  and  William  Bowles  were  admitted  aocoidingly,  and  they  paid 
fine,  as  appears  in  the  margin,  6^  16f.  6cf. 

15th  June,  1793.  Presented  that  the  said  John  Bowles  and  WiOietm 
Bowles,  sons  of  eaid  William,  died  intestate  and  without  issue,,  and 
Thomas  Bowles,  their  unde  and  heir  at  law,  was  admitted  to  the  rever- 
sion expectant  on  death  of  William  Bowles  the  iiither  of  and  in  the  acre 
in  Broad  Mead  and  Seelings,  and  he  gave  to  the  lord  for  fines,  as  appears 
&e.,  and  then  he  the  said  Thomas  Bowles  surrendered  the  said  rever- 
sion to  his  daughter,  Ann,  wife  of  Richard  Bavis,  for  life ;  remainder  to 
the  said  Richard  Davis  for  life ;  remainder  to  the  heirs  of  the  survivor. 

Fines,  5^  lOf. 

5th  Septenr.ber,  1799.  The  death  of  the  said  WilUam  Bowles  the  fiither 
was  presented  and  said  Richard  Davis  and  wife  were  admitted  pursuant 
to  the  said  suzrender,  and  they  gave  to  the  lord  for  fines  by  oomprcmiise 
as  appeazs,  &c.  Fines  by  compromise, 

12;.  128. 
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160&  May,  1769.  Jeremiah  BetUham  sunendered  a  tenement  and  6  a. 
a&ed  Bordbonw,  3  a.  called  Ponds  and  one  acre  in  Hoe  Mead  to  Jamee 
fisher  and  EUsabeth  his  wifa  for  their  liyee ;  remainder  to  said  James 
Fither  in  fee.  The  said  Jioius  Fisher  and  wife  were  admitted  for  their  lires 
ul  they  paid  their  fines  as  in  the  maigin.       Fine  for  James,  91,  Ss.  6d, 

Ditto  for  Elisabeth,  4/.  1 U  6d. 

13/.  Ids. 
11th  September,  1808.  James  Fisher,  who  snrriTed  his  wife,  devised  by 
Tin  to  Robert  Ray  for  life,  &c,  who  was  admitted,  and  he  paid  for  his  fine 
as  appears,  &e.  Fine,  126/L 

16th  Mey,  1769.  Beating  a  surrender  on  21st  July,  1760,  by  Robert 
Kdyee  of  Bayers  Mead  and  other  lands  to  himself  for  life;  remainder  to 
fio8s  Lewis,  widow,  his  intended  wife,  for  Ufe ;  remainder  as  to  Bayers 
Mead  to  the  hdn  of  his  body  with  remainder  in  fee,  and  as  to  the  other 
lands  to  the  hdrs  of  the  said  Rose,  whereupon  the  said  Robert  Royce 
Tis  admitted  for  life,  and  lus  fine  was  pardoned  because  he  was  before 
adsiitite^ 

27th  May,  1782.  Robert  Royee,  who  was  admitted  in  tail,  S^  Mt^, 
175^  to  Sayers  Mead,  containing  2  acres,  and  two  called  ffeyers  but 
thai  an  caOed  Sopors,  surrendered  same  (after  recovery)  to  the  said 
RcAert  Royee  fat  Ufe;  remainder  to  his  wife  Mary  for  life;  re- 
auinder  to  John  Lewis,  her  son,  in  fee.  The  said  Robert  Royce  was 
admitted  for  life  accordingly  and  the  fine  pardoned,  because  the  said 
Robert  Royee  had  been  before  admitted. 

7th  Aaffuet,  179i.  The  said  John  Lewis,  only  son  and  heir  of  said 
Mary  Royee,  was  admitted  to  the  reversion  in  fee  expectant  on  the  death 
of  the  said  Sobert  Soyce  in  the  above  and  other  lands  described  as  con- 
taining 16  acres  and  caUed  Parkers,  &c.  (the  said  Rose  Soyce  being 
then  dead),  and  he  gave  to  the  lord  for  fines  as  appears,  &c 

Fines,  2Qf. 
18th  Mmf,  1790.     WQUam  Brooks  admitted  in  fee  to  Hatchmans,  con- 
taining 28  acres,  and  three  roods  of  meadow,  and  he  gave  to  the  lord 
&r  a  fine  as  appean,  &c  Fine,  34/.  I2s. 

18th  Jtfogr,  1816.  The  death  of  the  said  WiUiam  Brooks  was  presented, 
sad  that  by  his  wiU  he  devised  the  said  premises  to  his  wife  Martha 
Brooks  for  life.  The  said  Martha  was  admitted  for  life,  and  she  gave  to 
the  lozd  and  lady  for  a  fine  as  appears,  &c 

2Mi  June,  1852.    Samuel  William  Brooks,  the  grandson  and  heir  of 

the  said  William  Brooks,  was  admitted  in  fee  (upon  the  trusts  of  the 

win  of  the  said  William  Brooks)  on  death  of  said  Martha,  and  he  gave 

to  ^  kffd  for  a  fine  as  appears  in  the  margin.  Fine,  42/. 

14th  September,  1803.  Beciting  three  several  admissions  of  James 

Titker  in  fee,  viz.,  in  1763  to  a  messuage  and  lands  caUod  the  Fort,  and 

other  lands ;  in  1765  to  a  tenement  and  three  crofts  caUed  Goodheua ; 
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in  1768  to  a  messuage  called  the  CadU  de  Trimt  an  admiasion  on 
grant  of  the  lord  to  8  perches  of  land,  and  the  adminnioD  of  himttlf 
and  Elitabetk  his  wife ;  1769  to  tenement  and  6  acres  called  BotvAmm, 
and  other  lands,  for  their  Uves ;  remainder  to  said  Jamet  Fitker  in  fee, 
and  that  said  EKmbetk  was  long  since  dead ;  and  reciting  another 
admission  in  fee  of  the  said  Jamea  Fiahmr  in  1776  to  messoage  called 
Boptn  and  other  lands,  and  his  death.  RAtti  Rof  prodnced  his  will 
dated  Uth  Jufy,  1797,  whereby  he  deTused  to  his  son  in  law  the  said 
Boberi  Ra^  for  life,  remainder  to  tmstees  for  sale.  The  said  Robert  Ray 
was  admitted  for  life,  and  he  paid  for  his  fine  as  appears. 

Fine^l26C 
12th  March,  1821.  Rote  Rag,  the  widow  of  the  said  Rtbtrt  Rmft  vu 
admitted  for  life,  on  his  death  and  under  the  will  of  the  said  Jama 
Fitker,  her  father,  to  all  the  aforesaid  premises,  and  she  paid  for  a  fine 
as  appears,  &c  for  these  and  other  premises.  On  the  death  of  the  said 
Rate  Rag  the  trustees  also  sold  these  premises.  Eine^  S50L 

for  all  the  premisos. 
12th  June,  1781.  Beating  the  admission  in  1772  of  John  WIdU  in  fee 
tt>  2  acres  in  Broad  Mead,  and  in  1774  to  a  tenement  and  lands  called 
Bakertt  containing  16  acres ;  a  field  called  Laoera,  7  acres,  and  a  dose 
called  CoUofttt  11  acres ;  and  reciting  his  will,  idiereby  he  detised  to 
his  wife  Elizabeth  and  WiOiaM  Symondt,  until  his  daughter  Eiu^beth 
attained  twenty-one,  then  to  her  in  tail.  The  said  BHxaboA  White^  the 
widow,  was  admitted  for  such  estate  as  was  devised  to  her  by  the  said 
will,  and  she  paid  her  fine.  flne^  35iL  18t. 

20th  May,  1801.  It  was  presented  that  the  said  Blixabeih  White,  the 
daughter,  having  attained  twenty-one,  married  WUtiam  WiUaher,  and  had 
by  him  a  daughter  then  living,  aged  two  years ;  the  death  of  the  said 
BUxabeth  WiUthtr  was  also  presented,  and  the  said  Wmam  WiUther  was 
admitted  as  tenant  by  the  curtesy  of  Bnglamd  on  the  death  of  his  wife, 
and  he  paid  for  his  fine  as  appears  in  the  margin  422. 

23id  January,  1827.  The  said  WUUam  WUUher  surrendered  the  said 
premises  to  his  daughter  Martha  Awn.  Wiilaher  and  her  assigns  dozing 
his  life,  who  was  admitted  thereto  accordingly,  and  her  fine  was  pardoned, 
such  admission  being  for  the  purpose  of  sufifering  a  reooxeiy;  wheze- 
upon  a  reoovezy  was  suffered  and  the  premises  were  surrendered  to  the 
said  WdHam  WtUther  for  life,  remainder  to  the  said  Martha  Ana  WUbkir 
in  fee ;  and  the  said  WiUiam  WUUher  was  admitted  for  life  acooidio^jrt 
and  his  fine  pardoned  (he  having  been  before  tenant  on  the  roUs),  and 
the  said  Martha  Atm  WiUther  was  admitted  in  fee ;  subject  to  the  life 
interest  of  the%id  WiUiam  WiUther,  and  she  paid  for  a  fine  as  ^pean 
in  the  maigin.  Fine,  dd/. 

2nd  July,  185L  Beciting  the  death  of  John  Gotzei,  who  was  admittod 
in  fee  in  1832  to  an  orchard  containing  2(  roods,  and  he  paid  a  fine  of 
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15f^  upon  vMch  he  built  aeren  cottages,  and  his  will,  dated  19th  AprO, 
1844,  whereby  he  devieed  the  said  seven  cottages  to  hia  wife  Amdia  for 
life,  lemainder  to  his  eight  children  in  fee  as  tenants  in  common,  where- 
QpoQ  the  said  AmtHa  was  admitted  for  life,  and  she  gaye  to  the  lord  for 
a  fine  as  appears  in  the  margin.     .  Fine,  301. 

9th  Jmte,  1863.  The  death  of  the  said  AwuHa  GcxzH  was  presented, 
and  her  said  eight  children  admitted  in  fee  as  tenants  in  common,  and 
thej  gsTe  to  ^e  lord  for  a  fine  as  appears  in  the  margin. 

Fine,  36/. 
9th  A4r,  1857.  Becitiiig  the  admission  of  Jeremiah  Fledgtr  in  fee  in 
1824  to  a  messuage  called  the  ForU  and  divers  other  lands  and  tene- 
ments, and  his  death,  and  will  dated  18th  ApriU  1864,  whereby  he 
detised  to  his  son  Jeremiah  for  life,  remainder  to  his  testator's  grandson 
JoMfA  AmfmMimM  Pt^ger  /  the  said  Jeremiah  Pledger^  the  son,  was  admitted 
for  lifi^  and  he  gaye  to  the  lord  for  a  fine  for  such  his  estate  for  life,  as 
appears  in  the  margin.  Fine,  27(ML 

The  said  Jeremiah  Pledger,  the  father,  who  was  a  purchaser,  paid  on 
his  admiwion  in  fee  a  fine  of  266/. 
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The  following  extracts  from  the  Court  Bolls  of  the 
manor  were  adduced  in  evidence  on  the  part  of  the 
prosecutrix  (a). 

9th  Jtdg,  4th  Charke  Ist  Bamahut  ElUtt,  alias  ElKoit,  surrendered  a 
tenement  and  lands  called  Bahen,  containing  16  acres,  to  the  said  Bar* 
M^  for  life,  remainder  to  George  EUett,  son  of  the  said  Bamabus,  and 
thehein  of  his  body ;  remainder  to  the  right  heirs  of  the  said  BamabuSf 
and  they  were  admitted  accordingly;  and  they  gave  to  the  lord  for  a 
^«  M  appears,  &c. 

13th  October^  27th  Charlet  2nd,  1676.  ITkamat  fforeenaiie  surrendered 
lands  called  Mateept  and  WrighU,  containing  8  acres,  to  himself  for  life, 
i^cniainder  to  Mary  his  daughter  in  tail,  remainder  to  UreulOf  Joeoea  and 
A&rfAo,  his  other  daughters  in  fee,  whereupon  the  said  Thomat  and 
^forf  were  admitted  accordingly ;  and  the  said  Thomae  Bbrtemaile  gave 
to  the  bid  as  well  for  a  fine  for  himself  the  said  Thomae  HoraenaiU  as 
^  a  fine  for  the  said  Afoiy,  as  appeareth  on  the  head  of  the  roll. 

Fine,  6/. 
I3th  October,  271h  Charlee  2nd,  1676.  ffenry  MUUopp  surrendered 
5  acres  of  land  called  Coohee,  2  acres  of  meadow  and  land  called  Bryant 
and  Down*,  containing  18  acres,  to  the  use  of  himself  and  Katherine  his 
vifeibr  their  lives;  remainder  to  the  heirs  of  the  said  ffetuy  for  ever. 
Whereupon  the  said  Hmry  Mil/tapp  and  wife  were  admitted  acoord- 


(a)  These  extracts  were  also  set  out  in  the  defendant's  evidence. 
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ingly,  and  the  said  Henr^  paid  to  the  said  lord  as  well  for  a  fine  for 
himself  the  said  J7mry  as  for  a  fine  for  the  said  KatAerimm,  aa  appeuv 
on  the  head  of  the  roU.  ^* 

13th    OHob€r,   27th    Charkt  2nd,   1675.    EHzabeiJk,    wrife    a£    Sammcl 
Briekwdl,  and  eldest  daughter  and  heiress  of  Hemy  Simamd^  deoeased, 
surrendered  certain  tenements  called  LUa*  Askmaiu,  ^.,  to  the  use  of 
the  said  Sammti  and  Elizab€lh  for  their  lifes  and  the  life  of  the  surnnx; 
remainder  to  the  heirs  of  the  body  of  the  said  Etizab^tk  /  remainder 
to  the  heirs  of  the  surviTor  for  ever.    The  said  Sammcl  and  EKrabrtk 
were  admitted  accordingly.    And  the  said  Samtid  paid   to  the  lotd 
as  well  for  a  fine  for  himself  the  said  Samud  as  for  a  fine  for  the 
said  EUxabtth,  as  appears  on  the  head  of  the  roH    [The  word  £ne  im  In 
the  margin,  bnt  no  sum.] 

11th  Jufy,  1684.  John  SUphen*  surrendered  a  messuage  aod  Uad 
containing  18  acres  called  Aahfiddt  in  VlHng  to  himself  and  Mary  his 
wife  for  their  lives  and  the  life  of  the  surviror;  remainder  to  the  heia 
of  said  John. 

The  said  John  Stephens  and  wife  were  both  admitted  aoeoxdingly,  and 
thej  gave  to  the  lord  for  a  fine,  as  appeareth  on  the  head  <^  the  rolL 

Fine,  4/. 

11th  July,  1681.  John  Stephens  and  Maty  his  wife,  late  Mary  SaaAr, 
surrendered  a  messuage  and  lands  containing  4  acres,  a  close  containing 
3  acres,  6  roods  of  meadow  in  VlHng  Mead,  ^.,  called  Cokmana,  to  BMid 
John  Stephens  and  wife  for  their  lives  and  life  of  survivor ;  remainder  to 
such  uses  as  she  should  appoint ;  remainder  to  her  heirs :  both  admitted 
for  life.  And  the  said  John  paid  to  the  lord  as  well  for  a  fine  for  himself 
the  said  John  as  for  a  fine  for  the  said  Mary^  as  appeareth  on  the  head 
of  the  rolL  Fine,  4L 

16th  June,  1709.  The  death  was  presented  of  Mary  Beerman,  Ute 
wife  of  I%omaa  HaeUer,  and  afterwards  wife  of  John  Stephens  (whom  sbe 
survived),  and  who  held  to  herself  and  the  said  John  Stephens  for  their 
lives,  with  remainder  to  the  heirs  of  said  Mary  certain  lands  in  Vltiny 
called  Cokmans,  and  that  Sarah,  the  wife  of  John  Goodman,  was  her 
next  heir ;  the  said  Sarah  Goodman  was  admitted  in  fee  and  gave  to  the 
lord  for  a  fine,  as  appears  in  the  mai^. 

At  the  same  Court  the  said  John  Goodman  and  Sarah  his  wife  sur- 
rendered the  said  lands  called  Colemans,  jrc,  in  UUiny,  to  the  said  John 
Goodman  for  life ;  remainder  to  the  said  Sarah  for  life ;  remainder  to 
the  heirs  of  their  bodies,  with  remainder  to  the  heirs  of  said  Sarah,  The 
said  John  Goodman  and  wife  were  admitted  accordingly,  and  they  gare 
to  the  lord  for  a  fine  as  appears  in  the  margin. 

22nd  July,  1630.  Cathenne  MiUsop,  widow  of  Henry  MiUsop,  deceased, 
and  Charles  ML'lsop,  only  surviving  son  and  heir  of  said  Henry  MiBtop, 
surrendered  6  acres  of  land  called  Coohes,  and  two  parcels  of  meadow 
land  and  huds  called  Brians  and  Downs,  containing  18  acres,  to  Francit 
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and  Beater  his  wife  for  their  lives  and  the  life  of  the  sarviyor ; 
lonauider  to  the  heirs  of  the  said  Francit. 
Tli«  said  FrameU  ColemoM  and  wife  were  both  admitted  accordingly. 
Frmmeia  paid  a  sam  of  201, 

IQa  ^rife  psid  a  fine  of 

aOdi  Marek,  1703.  It  was  presented  that  Frameh  Coieman  died  seised 
of  eertain  lands  containing  5  acres,  called  Cooke$,  2  parcels  of  meadow 
laad  and  lands,  Bryam  and  Domu,  containing  18  acres,  and  that  by  his 
wfll  he  derised  same  to  lus  son  Abrakam  and  his  heirs,  who  was  admitted 
and  paid  fine,  and  then  snrrendered  same  to  himself  and  Margaret  his 
wife  for  their  lives ;  remainder  to  heirs  of  said  Abraham. 

The  said  Abraham  and  wife  were  admitted  accordingly,  and  they  gave 
to  the  laid  fw  a  fine 

19th  AprQ^  1707.  Jame»  Braitug  was  admitted  in  fee  to  and  afterwards 
Bmnrendered  5  acres  of  land  caUed  Coohe$,  and  also  certain  lands  called 
Bryemi  and  Dcmrn*,  containing  18  acres,  to  himself  for  life ;  remainder 
to  Beajamm  Braimett  an  in&nt,  his  son,  for  life ;  remainder  to  the  heirs 


Hie  said  Mme*  Brainet  and  Bei^amin  Brmnei  were  both  admitted 
finr  their  lives,  and  the  said  Jamet  gave  to  the  lord  for  a  fine 

7th  Jtme,  1718.  Reciting  the  above  admission  of  said  Jarnu  Brainn 
aad  ^iaysaitii  BratMes  they  snrrendered  the  said  premises  to  the  use  of 
AkrmUoKi  CoUmam  and  Mary  his  wife  in  fee,  who  were  both  admitted, 
and  they  gave  to  the  lord  for  their  sevend  fines  as  appears,  &c. 

30th  MarA,  1753.  Reciting  admission  29th  J>eeember,  1719,  of  Sir 

Gearye  Meriuu,  Knt,  Ann  Mertina,  Fkiladdphia  Mertnu  and  George 

Mertma,  in  fee  to  lands  called  Hubbarda  Admonda,  ^.    In  tmst  for  Sir 

Gearga  Mertina  for  life ;  remainder  to  his  heirs.    Also  reciting  his  will 

whereby  he  devised  the  said  premises  to  the  said  Ann  his  daughter  for 

fife ;  remainder  to  the  said  PhUaddpikia  and  George  his  son  and  daughter 

In  trust  for  the  heirs  of  the  body  of  the  said  Ann,    And  also  reciting 

the  manisge  of  the  said  'Ann  with  Joaeph  Hayward,  and  settlement  on 

Ukeir  marriage  and  his  death,  and  birth  of  a  son  named  Thomaa,    At 

this  Court  the  said  Amn  Hayward  surrendered  the  said  premises  to  the 

ose  of  herself  for  life ;  remainder  to  her  said  son  Thomaa  in  tail.    And 

the  nid  Awn  and  Thmnaa  yrere  admitted  accordingly.    And  they  paid  a 

fine  for  the  admission  of  the  said  Thomaa  as  in  the  margin. 

52/.  109. 

The  said  Ann  and  Thomaa  afterwards  sufiered  a  TecoTerj  and  sur- 

lendered  to  the  said  Ann  for  her  life ;  remainder  to  the  said  Thomaa  for 

fife;  remainder  to  the  heirs  of  the  survivor. 

The  said  Ann  and  Thomaa  were  each  admitted  for  life,  and  fine 
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20th  Oeiober,  1763.  The  said  Thomaa  Hayward  and  wife  surrendered 
to  Sutannah  Weat  in  fee,  who  was  admitted  and  paid  fine.  100/L 
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2nd  JiiM,  1732.  Mary  Coe,  an  infant  of  the  age  of  nine  yetts* 
admitted  in  fee,  as  daughter  and  heir  of  Thomas  Coe,  to  a  tenement  and 
one  acre  of  bind  called  Sttperg  or  BmOen,  a  close  called  Broam^eU  |ne. 
and  paid  her  fine.  I3i,  I4g. 

24th  June,  1754.  It  was  presented  that  the  said  Marj^  Che  had 
surrendered  the  said  premises  to  WiOiam  Glooer,  her  intended  knsband, 
for  life ;  remainder  to  said  Mary  Coe  for  life ;  remainder  on  de&alt  of 
appointment  to  their  children  in  tail ;  remainder  to  her  own  rig^t  heirs. 
The  said  WiOiam  Ghoer  and  Afoyy  his  wifb  were  admitted  for  lift^  and 
he  paid  a  fine  for  the  admission  of  him  the  said  WUKawt. 

Fine,  lOf.  129.  Sd. 

90th  Map,  1772.  It  was  presented  that  the  said  Mtay  Gipver,  then 
a  widow,  had  surrendered  the  said  premises  to  Gwrge  Bte  in  fee,  who 
was  admitted  and  paid  his  fine.  Fine»  12/.  12t. 

12th  Map,  1821.  Reciting  admission  of  H6bert  Rap  in  fee,  in  1758,  to 
a  messuage  called  GummdU,  22  acres,  and  a  meadow  ccmtaining  4  acre; 
in  1783^  to  a  tenement  called  Whigku,  1^  acres  &e.,  and  in  1793,  to  a 
messuage  and  1^  acres  called  Sopers,  &c.,  and  presenting  his  death; 
and  that  by  his  will  dated  30th  December,  1819,  he  deyiaed  ssme  to  his 
wife  Roee  Bap  for  life.    The  said  Bam  Rap  was  admitted  for  life,  and 
she  gare  to  the  lord  for  a  fine  as  appears  &&    And  at  the  oune  Grart 
she  was  admitted  for  life  under  the  will  of  Jama  Fieher  to  other  landa, 
and  she  paid  for  a  fine  as  appears;  See  fine  below. 

The  said  Ram  Rap  died  in  October,  1821,  and  on  her  death  the 
trustees,  under  the  will  of  Jamee  Fieker,  sold  the  estates  punoant  to  the 
directions  in  his  will,  and  the  purchasers  were  admitted  in  fee  and  paid 
their  fines.  Fine,  350^.  for  all  the  premifies. 

A  witness^  named  Maryon  deposed  that  he  had  been 
clerk  in  the  steward's  office  for  about  thirty  years,  and 
was  acquainted  with  the  customs  o£  the  manor.  That 
on  the  admission  of  a  tenant  for  life  the  custom  was 
to  demand  and  receive  a  full  fine ;  and  on  the  admission 
of  the  remainderman  after  the  death  of  the  tenant  for 
life  another  full  fine  from  him,  and  he  knew  two 
instances  in  which  such  fines  had  been  paid  (a),  fiat 
if  the  tenant  for  life  and  remainderman  were  admitted 
at  the  same  time,  a  full  fine  was  taken  from  the  tenant 


(a)  He  referred  to  the  admissions  of  Martha  Brooke  and  Samil 
WUltam  Brooke,  ante,  p.  447,  and  the  admissions  of  Amelia  Gottd  and 
her  children,  ante,  p.  449. 
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for  life  and  a  half  fine  only  from  the  remamderman. 
A  similar  cnstoin  prevailed  in  moat  manora  in  the 
neighbourhood.  On  cross-examination  he  stated  that 
he  did  not  know  of  any  custom  or  usage  in  manors  to 
apportion  the  fnll  fine  between  the  tenant  for  life  and 
remainderman.  That  the  first  time  he  had  occasion 
to  examine  the  court  rolls  of  this  manor  was  about  the 
year  1839,  and  from  that  examination  he  formed  his 

opimon  aa  to-  the  fines  payable  by  a  tenant  for  life  and 
remainderman. 
The  steward  of  the  manor,  John  fVilliam  Wihon,  who 

was  appointed  in  1862,  also  deposed  that  there  was 

such  a  custom  in  the  manor. 
The  Court  were  at  Uberty  to  draw  any  inference  of 

hid  which  in  their  opinion  a  jury  ought  to  have  drawn. 
The  question  for  the  opinion  of  the  Court  was,  whether 

the  alleged  custom  was  afiSrmatively  proved  on  the  part 

of  the  defendants. 
The  case  was  argued  in  Hilary  Term,  {January  27, 

29  and  30),  before  Cockbubn  C.  J.,  Mbllob  J.  and 

Hayes  J. 
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Htgrbtane,  for  the  prosecutrix. — The  title  of  the  prose- 
cntnx  bring  undisputed,  the  lord  of  the  manor  is  not 
justified  in  refusing  to  admit  her.    The  admittance  of 
a  tenant  for  life  or  years  is  the  admittance  of  all  in 
remamder,  for  the  particular  limitation  and  the  re- 
mainders form  but  one  estate  in  law :  1  fFath.  Cop.  887, 
4th  ed,  Scriven  Cop.  202,  5th  ed.     And  if  the  tenant 
for  life  or  years  has  paid  on  his  admission  a  full  fine, 
the  lord  cannot  claim  another  fine  from  any  tenant  in 
remainder :  1  FTaik.  Cop.  859,  4th  ed.,  Scrtv.  Cop.  227, 
5th  ed.    But  it  is  alleged  that  in  this  manor  there  is 
a  ftpedal  custom  that,  notwithstanding  a  tenant  for  life 
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1869.       has  been  admitted  and  paid  a  full  fine,  on  his  death  &e 


The  Qusn    tenant  in  remainder  must  be  admitted  and  pay  another 
Lord  of       ^^  ^'^     Here  the  tenant  in  remainder^  in  respect  of 

wTurnT     whom  this  fine  is  claimed,  died  nearly  tirenty  yean 
^^*'^^'       ago ;  so  that,  if  the  case  depended  on  the  covimon  law, 
eren  if  the  allied  custom  prevailed,  the  lord  would 
have  no  right  to  a  fine,  because  a  copyhold  fine  cannot 
be  due  until  admission :  1  fFailL  Cap.  323,  346,  4th  ed, 
Serw.  Cop.  216,  5th  ed.    It  will  be  contended  that, 
inasmuch  as  the  prosecutrix  is  entitled  to  this  copyhold 
estate  under  the  will  of  the  remainderman,  the  lord  has 
a  right  under  the  second  proviso  of  the  4th  section  of  the 
Statute  of  Wills,  7  IF.4  &  1  Vict.  c.  26.,  to  refuse  to  admit 
her  unless  she  pays  the  fine  which  he  alleges  would  bare 
become  due  by  the  custom  firom  the  remainderman,  if 
the  lord  had  compelled  his  admission  twenty  years  ago. 
The  4th  section,  however,  is  not  an  independent  enact- 
ment, but  comes  by  ^ay  of  proviso  on  sect.  8  \  and  in 
order  to  understand  that  section  it  is  necessary  to  con- 
sider its  object  and  the  state  of  the  law  at  the  time  the 
statute  passed.     The  8rd  section  begins  by  giving  a 
general  power  to  every  person  to  devise  all  real  and  per- 
sonal estate ;  and  proceeds  to  deal  specially  with  copy- 
hold estate  and  the  disabilities  which  then  attended  a 
devise  of  it.    When  the  statute  passed,  an  heir  conld 
not  devise  before  his  admittance, ''  for  he  has  more  than 
an  equity :''  1  Walk.  Cop.  128,  4th  ed.,  Serw.  Cop.  176, 
5th  ed.  (a).    Neither  could  a  devisee :    Wainewright  v. 
ElweU(b).     [He  also  cited  Smith  v.  Triggs  (c).  Doe  i. 
Vernon  v.  Vernon  (d),  PhilUps  v.  PhOUps  {e).]    The  3rd 

(a)  Bui  Bee  coatruBiffhtd.  Teller  T.Banks,  3  B.  4- Ad.  GM;  Kh^v. 
Turner,  on  appeal,  1  My,  ^  £  456;  Doe  d.  Perry  v.Wileon,  5^ #£ S2L 

(b)  1  Madd.  627.  (o)  1  8tr,  487.  490. 
(d)  7  East  8.  (e)  IM.^K.  649.  661 
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aectkm  remoTed  those  disabilities  and  enabled  an  heir       1869. 

of  a  devisee  to  deyise  although  not  admitted.    But^  as    tka  qit»»w~" 

the  obTiouB  effect  of  that  would  be  to  deprive  the  lord      j^^  ^ 

of  his  fine  on  admission  and  the  steward  of  his  fees^     Yfooi>uAM 

the  4th  section  provides  that  where  the  testator  shall       Manor. 

not  have  been  admitted  no  person  claiming  to  be  entitled 

to  the  estate  in  consequence  of  his  will  shall  be  entitled 

to  be  admitted,  except  on  payment  of  all  fees,  fine,  and 

sums  of  money  as  would  have  been  due  in  respect  of 

the  admittance  of  the  testator.    It  is  doubtful  whether 

that  enactment  has  any  application  to  a  remainderman, 

because  he  is  admitted  by  the  admission  of  the  tenant 

for  life;  bu^  assuming  that  the  enactment  applies,  the 

lorcT,  in  order  to  justify  his  reiusal  to  admit  the  prose- 

cotrix  nnless  she  pays  the  fine  which  he  alleges  would 

bave  been  due  on  the  admission  of  the  remainderman, 

must  adduce  positive  proof  of  a  custom  so  utterly  at 

variance  with  the  common  law  that  the  admission  of 

the  tenant  for  life  is  in  no  sense  the  admission  of  the 

remainderman. 

Then  comes  the  question  whether  there  is  affirmative 
eridence  of  such  a  custom.  The  facts  and  documentary 
evidence  are  almost  identical  with  those  in  the  case  of 
The  Dean  and  Chapter  of  Ely  v.  Caldecot  (a),  and  there 
is  the  same  absence  of  any  evidence  of  reputation  or 
dedarations  by  deceased  tenants  of  the  manor  as  to  any 
such  custom.  Indeed,  the  principal  difference  between 
the  cases  is,  that  in  The  Dean  and  Chapter  of  Ely  v. 
Caldecot  the  remainderman  had  been  admitted,  so  that 
if  the  alleged  custom  prevailed,  the  fine  was  due  at 
common  law :  here  the  lord  cannot  obtain  the  fine  unless 
he  proves  a  special  custom  bringing  the  case  within  stat. 

(a)  8  Bififf.  439;  1  JIf.  #  &.  633. 
VOL.   X.  2    H  B.    &   S. 
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7  ^"1 4  &  1  Viet.  c.  26.    EDtries  on  the  court  rolls  of  the 
admission  of  a  tenant  for  life  and  of  a  fine  paid  by  him, 
and  that  the  remainderman  was  admitted  after  his  death 
and  also  paid  a  fine^  are  not  of  themselves  sufficient  to 
prove  the  alleged  custom^  because  the  lord  may  dther 
assess  the  full  fine  on  the  tenant  for  life  or  apportion  it 
between  him  and  the  remainderman ;  Scrto.  Cap.  227, 
5th  ed«  \  and  it  is  consistent  with  such  entries  that  there 
was  an  apportionment     In  1  WatK  Cap.  859-60,  4th 
ed.,  it  is  said  that  ''  the  best  and  most  equitable  mode 
is  to  assess  the  fine  on  the  admission  of  the  parti- 
cular tenant^  and  to  proportion  it  to  the  interests  of  the 
several  claimants/'     Here  the  steward's  derk  deposes 
that  this  custom  prevails  in  most  manors  in  the  ndgb- 
bourhood ;    but  the  customs    in  one  manor  are  not 
admissible  to  prove  the  customs  in  another  manor,  unless 
it  is  shewn  that  they  had  a  common  origin ;   The  Duke 
of  Someriet  v.  France  (a),  Doe  d.  BeAee  v.  Parker^  per 
Lord  Kenyan  {Jj),  The   Marquis  of  Anglesey  v.  Lord 
Hatherton  (c).      [Cochbum  C.  J.     As  the  lord  sets  up  a 
custom  which  is  an  exception  to  the  general  law  the 
burden  of  proof  is  on  him.] 
The  Court  then  called  on 


Brawn  (with  whom  was  fVooliett),  for  the  defendants. 
— It  is  conceded  that»  by  the  general  law,  the  admission 
of  a  tenant  for  life  is  the  admission  of  all  in  remainder ; 
but  there  may  be  a  special  custom  for  a  tenant  for  life 
and  remainderman  to  be  admitted  separately  and  each 
to  pay  on  his  admission  a  full  fine.  In  Doe  d.  JVIdt- 
bread  v.  Jenney  {d)  such  a  custom  was  held  good. 
[Hayes  J.    There  the  jury  foimd  the  existence  of  the 


(a)  1  Str,  654. 

(c)  10  M,  4'  W,  218. 


(b)  5  T.  R.  26. 30. 

(d)  5  East  522. 531.  532. 
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costom.]     In  Riehardsan  v.  Kensii  (a)  a  similar  coatoin        1809. 
was  proFed  by  the  entries  on  the  court  rolls.    There     The  Qirsn 
Tmdal  C.  J.,  in  delivering  the  judgment  of  the  Courts       ^^  ^ 
■aid,  •*  We  cannot  entertain  any  doubt  but  that,  by  the     ^^J",^ 
custom  of  this  manor,  a  fine  is  due  on  the  admittance  of       Manor. 
a  reuMunderman,  whether  he  pray  his  admittance,  and 
is  admitted  at  the  same  time  as  the  tenant  of  the  par- 
ticular estate^  or  whether  his  admittance  take  place 
diinng  the  continuance  of  such  estate/'     Here   the 
steward  and  his    derk    depose  that    such  a  custom 
always  prevailed  in  this  manor,  and  the  latter  refers 
to  instances  within  his  own  knowledge.    The  evidence 
is  such  that  the  Court  may  infer  from  it  the  existence 
of  sach  a  custom ;  Hanmer  v.  Chance,  per  Lord  IFesi' 
hmf  (i).     [Haye»  J.    In  Seriv.  Cop.,  p.  228,  5th  ed., 
it  is  laid  down  that  very  dear  evidence  is  requisite  to 
otablish  such  a  custom.]    Amongst  the  extracts  from 
the  court  rolls,  where  the  estate  is  devised,  there  are 
repeated  instances  of  the  admission  of  a  tenant  for  life 
and  a  fine  paid  by  him,  and  the  admission  of  the  re- 
mainderman and  a  fine  paid  by  him.     So  where  the 
tenant  surrendered  the  estate  to  the  use  of  himself 
for  life,  with  remainder  over,  and  an  ultimate  remainder 
to  bis  heirs,  he  is  admitted  for  life  and  pays  a  fine,  and 
liis  heir  is  afterwards  admitted  and  pays  a  fine.     [He 
then  referred  to  the   extracts  from  the  court  rolls.] 
Uoare  v.  Wilson  (c)  recognises  such  a  custom.     It  is 
argued  that  a  copyhold  fine  is  not  due  until  admittance, 
and  therefore  no  fine  was  payable  by  the  remainderman ; 
but  he^  not  having  surrendered  to  the  use  of  his  will, 

(a)  6  3f.  #  G.  485.  494 ;  6  Scott  N.  R.  419.  443-4. 

(A)  34  L.  j;  Ckanc,  413.  417. 

(c)  10  A.  #  E,  245,  note  to  Wiliton  v.  Hoare. 

2  H  2 
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could  not  devise  the  estate  except  under  slat.  7  ^-  4  fe 
1  Vict  c.  26.9  and  therefore  his  devisee  takes  the  estate 
subject  to  its  provisions.  The  prosecutrix  has  not  de- 
murred to  the  return  to  the  mandamus  but  has  taken 
issue  on  it  ICockbum  C.  J.  She  is  now  called  upon 
to  pay  the  fine  out  of  her  estate,  whereas  if  the  lord  had 
compelled  the  testator  to  be  admitted,  the  fine  would 
have  been  paid  out  of  his  estate.] 


Hurlstane,  in  reply. — ^There  is  no  sufficient  evidence  of 
the  alleged  custom*     [Cockbum  C.  J.     Supposing  stat 
7  ^  4  &  I  Vict.  e.  26.  does  not  apply,  what  right  has 
the  prosecutrix  to  be  admitted?]     She  haa   been  in 
receipt  of  the  rents  and  profits  for  nearly  twenty  years, 
so  that  she  is  primfi  facie  owner  in  fee.    ICoekbum  C.  J. 
In  order  to  compel  the  lord  to  admit  her  she  must  prove 
her  title.    She  produces  the  will  of  the  remainderman 
under  whom  she  claims.    Stat  7  ^.  4  &  1  VieL  c.  26. 
gave  the  remainderman  power  to  make  that  will^  then  if 
the  prosecutrix  claims  under  that  power  she  must  take 
subject  to  the  provisions  of  the  Act]    The  condition 
in  the  Act  is  the  payment  of  the  fine  which  would  have 
been  due  in  respect  of  the  admission  of  the  remainder- 
man.   No  such  fine  could  be  due  unless  a  custom  pre- 
vailed of  such  a  nature  that  the  remainderman  could 
not  devise  the  estate  because  he  had  never  been  admit- 
ted.   The  question,  therefore,  revives  itself  into  this,  is 
there  affirmative  evidence  of    such  a  custom?     The 
Dean  and  Chapter  of  Ehf  v.  CaUecot  (a)  is  an  express 
authority  that  there  is  not.     Hanmer  v.  Chance  {b)  has 
no  application.     There  the  only  question  was,  whe- 
ther it  was  necessary  to  prove  an  enjoyment  of  the 


(a)  8Btn^  439;  1  M.  #  &7.633. 
(6)  34  X.  J,  Chanc,  413. 
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allied  castomaiy  right  for  the  period  required  by  the 
Freflcription  Act,  2  &  3  7F.  4.  c.  71 .    In  the  absence 
of  evidence  of  reputation  and  declarations  by  deceased 
tenants,  the  existence  of  the  custom  must  be  determined 
by  the  entries  on  the  court  rolls.    Those  entries  con- 
sist  of  three    distinct    classes    with  one    exception! 
first,  a  tenancy  for  life,  and  remainder  in  fee,  created  by 
will;  secondly,  similar  limitations  created  by  surrender ; 
and,  thirdly,  admissions  to  the  reversion  expectant  on 
the  death  of  the  tenant  for  life.    The  exception  is  the 
sdmisnon  of  a  tenant  by  the  curtesy  of  England  (a). 
But  that  entry  tends  to  disprove  the  alleged  custom, 
because  there  the  tenant  for  years  was  alone  admitted, 
md  that  admission  must  have  operated  as  the  admission 
of  the  tenant  in  remainder,  for  her  husband,  upon  her 
death,  is  admitted  tenant  by  the  curtesy,  and  in  order 
to  make  a  husband  tenant  by  the  curtesy  the  wife  must 
be  sdsed  of  an  absolute  indefeasible  estate  in  fee  simple 
or  fee  tail;  Litt.,  sects.  35,  52,  2  BL  Comm.  126.    The 
third  class  of  entries  has  no  bearing  on  the  present  case, 
for  it  may  well  be  that  a  reversioner,  wishing  to  sell  his 
interest  before  the  death  of  the  tenant  for  life,  must  first 
be  admitted ;    1  IFat/i  Cop.  848,  4th  ed.     There  was  a 
similar  entry  in  The  Dean  and  Chapter  of  Ely  v.  Calde- 
cot  (b)^  and  the  Court,  referring  to  it,  said  (c), ''  The  former 
is  inapplicable  to  the  present  question,  for  the  special 
custom^  if  any,  which  it  is  calculated  to  establish,  is  not  the 
one  DOW  relied  on  by  the  plaintiffs.^'  The  second  class  of 
entries  affords  numerous  instances  of  the  admission  of  a 
tenant  for  life  operating  as  the  admission  of  those  in 

(a)  The  case  of  WiUiam  WiUaher,  the  husband  of  EUsabeth  White, 
•ate,  p.  448. 
(4)  8^111^.  439;  1  Af.  #  &.  633. 
(<•)  8  Binq,  450 :  I  M  ^  Sc.  d44. 
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remainder.    Bat  the  limitationB  in  those  entries  are 
governed  by  the  role  in  Shelleg^s  Case  (a),  which  applies 
to  copyholds ;  2  Jar.  WiUs  808,  8rd  ed.,  citing  BuAjf  t. 
GreemlaU  (i) ;  and  the  heir,  to  whom  the   ultimate 
remainder  in  fee  is  limited,  is  not  admitted  as  a  remain- 
derman but  as  heir  by  descent,  the  ancestor  taking  by 
force  of  the  nile  in  SheOm^s  Case  a  complete  estate  in 
fee  simple,  the  same  as  if  the  limitation  had  been  to  him 
and  his  heirs.    The  first  class  of  entries  is  alone  strictly 
applicable.    But  in  the  absence  of  aflbmative  evidence 
that  a  full  fine  was  paid  by  the  tenant  for  life  on  his 
admission  and  that  another  full  fine  was  paid  by  the 
remainderman  on  his  admission,  the  presumption  is  that 
in  all  these  instances  the  fine  was  apportioned  between 
the  tenant  for  life  and  the  remainderman.   That  view  is 
supported  by  the  entries  of  the  admission  of  the  tenant 
for  life  and  the  remainderman  at  the  same  time,  and 
only  one  fine  paid  in  respect  of  both  admismons  (c). 

Cur,  adv.  tmlt 


The  judgment  of  the  Court  was  now  delivered  by 


Hayes  J.  The  question  in  this  case  related  to  an 
alleged  special  custom  for  the  payment  of  a  full  fine  by 
a  tenant  in  remainder  after  the  admittance  of  the  pre- 
vious tenant  for  life  and  the  payment  of  a  full  fine  by 
such  particular  tenant 

The  tenant  in  remainder  in  respect  of  whose  estate 
the  fine  is  daimed  was  not  the  prosecutrix  herself,  but 
her  deceased  husband,  Frederick  Mansel  Reynolds,  who 

(a)  1  G>.  93«.  104a.  (b)  1  Sir.  445. 

{c)  See  admissions  of  Bamabus  EUelt,  Tkonuut  Horaefuale,  Hmry  and 
Kaiherine  Millsoppt  SamuelajA  Elisabeth  JSrickwell,  ante,  pp.  449,  450. 
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by  his  will  devised  a  copyhold  estate  in  the  manor  of       i869. 
Woodkam  Walter^  in  the  county  of  Essex,  to  the  pro-    The  Qtjun 
seeatrix  for  life^  with  remainders  over.    The  testator  had       ^^*  ^^ 
derived  his  estate  under  the  will  of  Frederick  Reynolds,     ^^^11^ 
who  was  formerly  seised  in  fee  of  the  property  and       Manor. 
devised  it  to  his  wife^  Elizabeth  Reynolds,  for  life,  with 
remainder  to  Frtderick  Mansel  Reynolds  in  fee.    After 
the  death  of  Frederick  Reynolds,  EUzabeth,  his  widow,  was 
admitted  for  her  life  according  to  the  will  of  Frederick 
Reynolds,  and  paid  a  ftdl  fine  to  the  amount  of  a  fine 
payable  by  a  tenant  in  fee,  being  two  years  improved 
Tslne.    And  upon  her  death  Frederick  Mansel  Reynolds^ 
the  devisee  in  remainder,  entered  into  possession  of  the 
oopyhold  property,  but  died,  after  having  made  his  will 
as  above  mentioned,  without  ever  having  been  admitted 
or  ha^ng  paid  any  fine. 

Some  time  after  the  death  of  Frederick  Mansel  Rey^ 
nolds  the  prosecutrix  applied  to  be  admitted,  but  the 
defendants  reftised  to  admit  her  except  on  the  previous 
payment  of  a  full  fine,  which  they  contended  would  have 
been  due  and  payable  by  the  special  custom  of  the 
manor  in  respect  of  the  estate  of  Frederick  Mansel 
Reynolds,  if  he  had  been  admitted,  and  the  payment  of 
^iuch  they  claimed  as  a  condition  precedent  to  the 
admittance  of  the  prosecutrix  under  the  Statute  of 
Wills,  7  »^.  4&  1  Vict  c.  2&  s.  4. 

The  prosecutrix  refused  to  pay  the  fine,  and  obtained 
a  writ  of  mandamus  requiring  the  defendants  to  admit 
W,  and,  the  defendants  having  by  their  return  set  forth 
the  alleged  custom  in  justification  of  their  refusal,  it  was 
eventually  agreed  that  the  facts  and  evidence  should  be 
stated  in  a  special  case,  whereby  it  was  referred  to  the 
Court  to  determine  whether  upon  the  evidence  the  cus- 
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torn  was  affirmatively  proved,  and  whether,  if  proTed,  it 
was  good  in  law. 

The  case  was  elaborately  and  aUy  argued   befine  m 
last  Term,  and  we  expressed  on    that  occasion   owr 
opinion  that  no  reasonable  doubt  oould  be  entertained 
of  the  validity  of  the  custom,  if  proved.    Customs  very 
similar  were  established  in  Doe  d.  WhUbreadT*  mlemney{a) 
and  in  Richardion  v.  Kensit  (i).    And  a  custom  identical 
with  the  present  was  considered  by  the  Court  of  Com- 
mon Pleas  to  be  valid  in  the  case  of  The  Dean  and  Chap- 
ter of  Ely  V.  Cakkeoi  (c).     Indeed  the  learned  counsel 
for  the  prosecutrix  ultimately  abandoned  the  point.    And 
therefore  the  sole  question  for  our  decision  appears  to  be, 
whether  the  evidence  set  forth  in  the  special  case  does 
or  does  not  affirmatively  establish  the  alleged  costom. 

This  question  is  of  the  same  nature  as  that  whidi 
arose  and  was  decided  in  the  case  last  mentioned,  which 
so  closely  resembles  the  present,  both  in  its  leading 
features  and  details,  that  it  was  strongly  pressed  on  us 
by  the  counsel  for  the  prosecutrix  as  conclusive  in  her 
favour.    The  custom  contended  for  in  that  case  was  the 
same  as  in  the  present.    The  main  evidence  there  con- 
sisted, as  in  this  case,  of  the  entries  from  the  court  rolls. 
The  parol   testimony  in  that  case  was  given  by  the 
steward  as  here  it  is   given  by  the   steward  and   his 
clerk.    In  both  cases  the  knowledge  of  the  witnesses 
appears  to    have   been  derived   almost  entirely  firom 
the  rolls,  except  as  to  two  or  three  alleged  modem 
instances  of  the  custom  within  the  recollection  of  the 
witnesses ;  and  in  each  case  there  is  the  same  absence  of 
any  distinct  evidence  of  reputation  and  declarations  of 


(a)  6Eastb22.  (b)  6  8coU  N,  R,  4\9 ;  bM.j-G.ASS. 

(c)  8  Binff.  439;  1  N.  #  8c,  633. 
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any  distinct  custom  of  the  manor.    The  principal,  if  not 

tbe  only  difference  between  the  cases  is  that  the  extracts 

from  the  conrt  rolls  are  mnch  more  nnmerons  here ;  but 

this  difference  is  more  apparent  than  real,  for  many  of 

the  entries  here  are  of  donbtfhl  application,  many  are 

cases  of  the  admittances  of  heirs  of  the  reversioner  and 

not  of  tenants  in  remainder,  and  are  inapplicable.    And 

the  learned  counsel  for  the  defendants  was  eventnally 

oUiged  to  place  his  reliance  on  a  very  limited  number 

of  entries  as  reliable  instances  in  support  of  the  custom. 

After  a  careful  examination  of  the  eridence^in  the  present 

cue,  having  regard  to  the  principles  laid  down  in  the  well 

considered  judgment  of  the  Conrt  in  the  case  referred 

tOf  we  have  found  ourselves  unable  to  distinguish  the 

present  case  from  that  upon  any  substantial  ground  and 

are  of  opinion  that  the  special  custom  is  not  affirmatively 

established. 

Before  adverting  particularly  to  the  evidence  now 
before  us,  it  will  be  proper  to  refer  to  the  judgment  of 
the  Court  as  delivered  by  Tindal  C.  J.  in  the  case  we 
liave  been  considering  (a).  After  referring  to  the  facts 
of  that  case,  which  were  precisely  the  same  as  here, 
namely,  that  the  tenant  for  life  had  been  admitted  and 
had  paid  a  full  fine  of  two  years  improved  value,  and 
that  the  claim  was  for  another  full  fine  from  the  tenant 
m  remainder,  he  observes  upon  the  necessity  of  proving 
a  special  custom  to  establish  such  a  claim,  and  notices 
some  of  the  leading  authorities  which  establish  this 
principle,  and  prove  that  in  the  absence  of  such  special 
custom  the  admittance  of  the  particular  tenant  is  the 
admittance  of  the  remainderman,  and  that  no  second 
fine  is  due.     He  then  proceeds  to  notice  a  distinction  of 

(fl)  8  Bing.  447-8 ;  I  M,  ^  Sc.  C42-3. 
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great  importance  between  the  right  to  a  second  ftill  fine, 
requiring  a  special  custom  to  support  it^  and  the  practice 
of  apportioning  a  fine  between  the  particukr  tenant  and 
the  remainderman,  which,  according  to  the  cases  and 
text  writers,  appears  to  have  been  common  and  required 
no  special  custom ;  and  he  observes  on  the  confbsian 
that  has  arisen  on  this  subject  by  reason  of  the  same 
word  ''fine''  having  been  sometimes  applied  by  Judges 
to  a  full  fine,  and  at  other  times  to  an  apportioned  part 
of  a  foil  fin&    On  this  point  he  especially  refers  to  what 
is  said  by  Lord  HaU  in  Blackbume  v.  Graves  {a)  in 
r^ard  to  this  distinction,  viz.,  that  '*  if  a  fine  be 
sed  for  the  whole  estate,  there  is  an  end  of  the 
but  if  a  fine  be  assessed  only  for  a  particular  estate,  the 
lord  ought   to  have  another.''    And  he  proceeds   to 
shew  how  this  explains  all  the  admittances  found  in  the 
statement  of  the  case,  and  examines  them  in  detail  for 
this  purpose,  upon  the  supposition  that  the  steward  of  a 
manor  in  recording  fines  would  be  at  the  least  as  likely 
to  fall  into  the  *  same  ambiguity  as  to  full  fines  and 
apportioned  fines  as  the  Judges  in  deciding  cas^   The 
Lord  Chief  Justice  then  proceeds  to  notice  a  number  of 
entries  of  admittances  in  the  special  case  before  him  {b), 
which  precisely  correspond  with  a  great  number  of 
entries  in  the  present  case,  in  which  the  tenants  for  life 
are  first  stated  to  have  been  admitted  and  paid  a  fine, 
and  afterwards  a  similar  statement  is  made  as  to  a 
tenant  in  remainder  being  admitted  and  having  paid  a 
fine,  but  without  auy  statement  of  the  amount  of  the 
fine  in  either  case,  or  anything  to  prove  that  it  was  a  full 


(a)  1  Mod.  120;  &  C.  nojn,  Batnwn  v.  Graces,  1  VetU,  260. 
(h)  8  Bing,  449-50;  \  M,  i  Sc.  643-5. 
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fine.    Sach  entries,  he  observes,  are  quite  consistent  1869. 

^th  the  payment  of  fines  only  in  respect  of  their  The  Qvnv 

TeBpective  particular  estates,  or,  in  other  words,  appor-  j^  ^f 

tioned  fines,  and  holds  that  they  are  insnffident  to  ^^^^bk 

eslaUish  the  aUeged  costom  for  the  payment  of  two  full  Manor. 
fines.    It  appears  to  as  that  npon  the  same  principle  we 
are  bound  to  rqect  all  the  similar  entries  in  the  rolls 
now  before  us  as  evidence  to  support  the  like  cnstom 


It  was  contended  before  ns  that  when  a  copyhold 
tenant  was  stated  to  have  paid  a  fine  the  inference  of 
law  was  that  he  paid  a  fiill  fine.    Bnt  the  same  argu- 
ment was  used  in  the  former  case  before  the  Court  of 
Common  Pleas,  who,  as  we  have  seen,  held  that  equivocal 
entries  which  might  mean  either  a  full  fine  or  an  appor- 
tioned fine  were  not  Intimate  {uroof  to  establish  a 
custom  for  th6  payment  of  the  former.    It  appears  to 
us  to  be  equally  dear  that  the  same  prindple  must 
apply  to  entries  in  which  the  amount  of  the  fines  paid 
by  the  particular  tenant  and  remainderman  are  men- 
tioned, but  without  anything  being  stated  in  the  rolls  to 
shew  tint  they  were  full  fines,  or  any  other  evidence 
being  adduced  to  establish  this  point.    Such  entries  are 
in  effect  just  as  equivocal  as  those  in  which  no  amounts 
are  mentioned,  and  must  therefore,  as  we  think,  follow 
the  same  rule*    And,  if  this  be  so,  it  will  dispose  of 
almost  all  the  entries  stated  in  the  case,  except  the  two 
or  three  comparatively  recent  entries  as  to  which  some 
evidence  was  given  by  the  steward,  or  his  clerk,  that  the 
fines  were  full  fines. 

The  instances  referred  to  are  those  of  Martha  Brooks  and 
Samuel  WiUiam  Brooks^  who  were  respectively  admitted 
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in  1816  and  1852,  and  the  case  of  the  Gozzets,  who 

were  admitted  in  1851  and  1868.  As  to  Martha  Brooks, 

it  is  observable  that  it  does  not  appear  what  amonnt  of 

fine  she  paid,  nor  whether  it  was  a  fall  fine ;  and  as  to 

Samuel  William  Brooks,  the  entries  leave  it  extremely 

doubtful  (to  say  the  least)  whether  his  admittance  was  not 

rather  as  heir  at  law,  than  as  tenant  in  remainder.  With 

respect  to  the  Gozzets,  in  whidi  case  Amelia  Gozzets 

is  stated  to  have  been  admitted  in  1851  as  tenant  for 

life  imder  the  will  of  her  husband,  and  paid  a  full  fine, 

and  her  eight  children,  in  1863,  as  tenants  in  common 

under  the  same  will,  and  also  paid  a  full  fine,  there  is 

no  doubt  that  this  was  a  case  which  would  fall  within  the 

alleged  custom,  and  it  appears  that  these  fines  were  paid 

after  a  dispute  on  the  subject  which,  it  was  contended 

on  the  defendants'  part,  gave  it  greater  weight;  and 

further,  it  was  argued  on  the  part  of  the  defendants, 

and  on  the  authority  of  Doe  d.  Mason  v.  Mason  {a)  and 

Itoe  d.  Bennett  v.  Jeffery  (i),  that  a  single  instance  was 

enough  to  establish  a  custom  relating  to  copyholds.  But 

we  answer,  that  although  these  authorities  shew  that 

under  certain  circumstances  a  single  instance  may  be 

evidence  from  which  it  may  be  competent  to  a  jury  to 

find  a  custom,  it  by  no  means  follows  that  we  ought 

from  such  evidence  to  find  a  custom  in  a  case  like  the 

present.    And  we  refer  to  what  was  said  in  The  Dean 

and  Chapter  of  Ely  v.  Caldecot  {c\  with  reference  to  a 

similar  instance  which  the  Court  were  pressed  to  act 

upon,  the  same  authorities  being  cited :    Tindal  C.  J. 

observed, ''  Although  it  is  an  instance  expressly  in  point, 

(a)  3  WiU.  63.  (6)  2  M,  S^  8.  92. 

(c)  8  Bing,  439.  450;  I  M.  ^  Sc.  633.  644. 
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yet  it  is  mncli  too  recent,  even  if  unopposed  by  other 
instances,  to  be  the  foundation  of  a  claim  like  the 
present*'^  The  drcomstance  of  the  dispute  shews  that 
the  chum  was  not  one  well  known  and  acquiesced  in, 
and  the  trifling  amount  of  fine  when  divided  amongst 
the  eight  children  may  well  account  for  their  submitting 
to  the  demand  in  preference  to  litigation. 

The  instance  of  Pledger  in  1857(a),  referred  to  by 
Maryonj  the  steward's  derk,  is  obviously  not  a  case 
ap^icaUe  to  the  alleged  custom  in  support  of  the  claim 
of  a  fuU  fine  by  a  tenant  in  remainder. 

We  may  further  observe  that  several  of  the  entries 
set  forth  and  relied  upon  by  the  defendants  banning 
with  the  Elletts  in  1629  (a\  in  which  entries  it  appears 
that  both  tenants  for  life  and  tenants  in  remainder  were 
tdmitted  at  the  same  time,  and  only  a  single  fine  paid, 
are,  for  the  reasons  stated  in  regard  to  similar  instances 
set  forth  in  the  case  of  The  Dean  and  Chapter  of  Ely 
V.  Caldecot  {b),  in  opposition  to  the  custom  of  separate 
admittances  and  separate  full  fines  as  stated  in  the 
return  to  the  mandamus,  and  also  to  the  evidence  of  the 
custom  spoken  to  by  Maryon,  the  steward's  derk,  that  if 
the  tenants  for  life  and  in  remainder  were  admitted  at 
the  same  Court,  then  a  full  fine  was  taken  from  the 
tenant  for  life  and  half  a  fine  only  from  the  remainder- 
man.   Of  this  latter,  indeed,  we  find  no  instance  what- 
ever on  the  rolls,  nor  any  one  spoken  to  by  the  witness 
nrho  asserts  this  modified  custom.    It  seems  indeed  to 
be  a  mere  statement  without  a  trace  of  evidence  to 
support  it. 
Upon  the  whole,  therefore,  we  have  felt  ourselves^ 
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unavoidably  led  to  the  condosion  that  the  alleged 
special  custom  of  taking  one  full  fine  from  the  tenant 
for  life,  and  another  full  fine  from  the  tenant  in  re- 
mainder has  not  been  affirmativdy  proved  by  the  defen- 
dants. 

Some  ai^nment  took  place  with  respect  to  the  effect 
and  operation  of  the  Statute  of  Wills,  7  ^.  4  &  1  Vict 
c.  26.  «.  4,  with  regard  to  the  fine  claimed^  but  it 
appears  to  us  that  no  such  point  was  intended  tx>  be 
raised  by  the  mode  in  which  the  questions  are  stated 
in  the  special  case.  And  our  present  decision  renders 
it  unnecessary  to  consider  it 

The  result  is,  that  the  verdict  should  be  entered  for 
the  prosecutrix,  and  judgment  for  a  peremptoiy  man- 
damns  should  be  given. 

Judgment  for  peremptoiy  mandamns. 


Wednesday, 
3%  12th. 


MiBFiN  against  Attwood, 
[Reported  vol.  9,  p.  414.] 


'J' 
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[1870.] 


IN  THE  EXCHEQUER  CHAMBER.         w^ntsa^. 

May  12th, 
1869. 

Hajzsoweb  and  others  against  Hutchinson.     J^Jjfj^th, 

1870.] 


The  pUiatiffi  were,  in  1861,  ownen  of  the  ship  AT.,  and  the  pUuntiff 
^,  W18  nuster.     On  the  7th  November,  the  M,  oeing  at  Buenoe  Ayres,  Marine  m- 
Ji.  ^  Co^  the  agents  there  for  the  plabtiffis  and  the  ship,  made  a  tw^tmce, 
ooDtnct  <m  their  behalf  for  the  purchase  of  a  cargo  of  bones  from  the  Pof^* 
shoghter  house  at  a  place  on  the  coast  called  L,    On  the  13th  H,  wrote  Port  of 
to  the  other  plaintiffs  that  be  was  going  to  L.,  describing  it,  and  men-  loading. 
twaing  that  if   the  underwriters  shonld  cUim  a  heaTy  premium  for   Cotuealment, 
ioBoruoe^  he  woold  take  a  small  part  of  the  risk;  and  on  tne  same  day  f^aud, 
K^Co.  wrote  to  the  other  plaintifb  particulars  respecting  L,  for  their  I^viation, 
^Boium  in  arranging  the  insoraace,  adding^  **  the  port  may  be  new  to 
jour  QDderwriters,  and  on  this  account  they  may  be  disposed  to  ask  a 
ntherhigh  premium."     The  plaintiffs  in  Emffland  in  the  firrt  instance 
ipplied  to  brokers  in  Idverpool  to  effect  policies  on  cargo  *'  at  and  from 
Bum  Ayree  to  X.,  near  Cape  GortierUea,  and  thence,  &c'*   A  ^mium 
YK  donanded,  wrhich    the  plaintifib  considered  high,  and  withdrew. 
IVy  then  applied  to  brokers  at  Glasgow^  who,  dropping  out  any  mention 
of  L,aathorized  C  ^  Co,,  brokers  at  Liverpool^  to  open  a  policy  for  3000/. 
OD  bimes  and  bone  ash  *'  at  and  from  Buenoe  Ayree  anid  port  or  ports 
of  Imdingin  the  piOYinoe  of  Buenoe  Ayree  to  port  or  ports  of  call,  6ic  in 
the  UnUed  Kinffdon^,     .    .    :    premium  at  or  under  4Qe,**    Upon  this 
tiw  polii7  waa   eflfected  at  a  premium  of  40e.    The  premium  charged 
US  that  which  underwriters  were  then  usually  chargmg  on  bones  and 
bone  ash  from  Buenoe  Ayree  direct  to  the  United  Kingdom,    L,  was,  in 
1861,  unknown  to  underwriters  as  a  place  of  loading,  and  if  under- 
Tiiten  on  a  policy  tike  that  sued  on  had  been  informed  that  the  ship 
wtt  going  to  load  there  they  would  have  required  a  higher  premium 
than  that  charg^ed.     L,  is  situate  in  the  province  of  Buenoe  Ayree,  near 
to  Cepe  Corrientee :  there  is  no  artificuJ  port  or  mole,  but  merely  a 
ijao^ter  house,  and  a  wooden  jetty  or  pier.    The  place  is  rather  open 
to  the  eait  and  north  east.    The  roadstead  is  protected  bv  natural  head- 
linds  on  either  side,  which  form  a  kind  of  bay.    Vessels  calling  there 
have  to  anchor  about  a  quarter  of  a  mile  from  the  shore  in  the  roi^stead, 
and  unload  by  means  of  lighters  and  small  craft    There  is  a  resident 
gormiment  magistrate  there.    The  chief  exports  are  hides,  and  bones 
and  bone  ashes.    There  is  a  regular  trade  between  Buenoe  Ayree  and  L„ 
but  not  between  L,  and  Europe,    The  M,  was  wrecked  on  her  return 
from  L.  to  Buenoe  Ayree,  and  tne  cargo  totally  lost.    In  an  action  upon 
the  policy:  Held, 

1.  By  the  Queen's  Bench,  and  in  the  Exchequer  Chamber  Cleaeby  B. 
diasentiente,  that  the  return  of  the  ship  from  L,  to  Buenoe  Ayree  was 

-  not  a  deviation  which  vitiated  the  policy. 

2.  By  the  Queen's  Bench,  and  in  the  Exchequer  Chamber  by  Kelly 
C.  B..  B^  and  Brett  JJ.,  and  ChanneU  and  Pigott  BB.,  Martin  and 
Ckaehy  B6.  dissentientibus,  that  L,  was  a  port  of  loading  within  the 
meaning  of  the  policy. 

3.  By  the  Exche<}uer  Chamber,  reversing  the  judgment  of  the  Queen's 
Bench,  that  the  plaintifife  were  not  entitled  to  recover,  inasmuch  as :  per 
Kell^  C.  B.,  Byles  and  Brett  ZZ.,  ChanneU  and  Pigott  BB.,  the  conceal- 
ment of  the  fact  that  the  ship  was  to  load  at  L.,  and  of  the  nature  of 
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ri870 1  ^^^  place,  was  the  concealment  of  material  facte ;  that  the  pkuotifb  had 

L  *-'  not  a  right  to  aasmne  that  L,  was  known  to  the  nnderwritor,  'nor  had  the 

HARROwn  luiderwriter  waived  ftirther  information  concerning  it»  nor  was  he  hound 

y^  to  know  it;  and  therefore  it  wag  the  duty  of  the  asffored  to  oonrmuni- 


right 

rwritei 

low  it ; 
HoTCHiMsov.  cateit:  per  WiUea  J,  and  Martin  B.,  the  poli(nr  w»b  procoped  brthe 
concealment  of  circumstances,  including  the  place  of  loadi^,  which, 
if  disclosed,  would  hare  enhanced  the  premium:  and  per  di^gby  B^ 
though  there  was  no  obligation  to  communicate  that  Ij.  was  a  port  of 
loadmg  within  the  province  of  Buenos  Ayres,  or  that  the  destination 
of  the  ship  was  to  that  port^  the  wording  of  the  proposal  aiul  policr 
intentionally  hid  from  the  underwriter  what  was  tho  real  risk  intended 
to  be  covereid,  and  so  misled  him  and  gave  him  no  opportunity  of  ascer- 
taining that  risk. 

4.  £i  the  Exchequer  Chamber,  per  MarUm  B.,  and  semble  per  Kttfy 
C.B.,  Bylea  andBrett  JJ.,  CkannM  VDAPigaWSR.,  that  the  facts  would 
have  supported  a  plea  of  fraud. 

TT  appeared  in  a  special  case  stated  that  the  action 
was  brought  against  the  defendant,  as  underwriter^ 
on  a  marine  policy  of  insurance  upon  goods  on  board 
the  ship  Matanxas  for  a  total  loss.  The  defendant 
pleaded^  amongst  other  pleas,  that  the  ship^  without 
sufficient  cause,  deviated  from  the  voyage  ;  and  that 
certain  material  facts,  which  the  plaintiffs  and  their 
agents  knew,  but  of  which  the  defendant  was  ignorant, 
were  wrongfully  concealed. 

The  circumstances  stated  in  the  special  case  were  as 
follows : — ^The  plaintiffs  were,  in  1861,  owners  of  the 
British  ship  Matanzas,  and  the  plaintiff  Harrower  was 
master.  In  November^  1861,  The  Matanzas,  under  the 
command  of  Harrower^  was  at  Buenos  Ayrts  on  the 
look  out  for  a  cargo,  Barbour^  Barclay  tf  Co.  being 
agents  there  for  the  plaintiffs  and  the  ship.  On  the 
7th  November,  1861,  Barbour,  Barclay  ^  Co.  made  a 
contract  on  behalf  of  the  plaintiffs  for  the  purchase  of  a 
cargo  of  bones  from  the  salader  or  slaughter  house  (a) 
at  a  place  on  the  coast  called  Laguna  de  los  Padres.  On 
the  13th  November  Harrower  wrote  to  the  other  plain- 

(a)  Sic.  Saladeio  is  strictly  a  salting  house,  in  which  the  hides  of  the 
slaughtered  cattle  are  salted  for  exportation.  Matadero  is  a  slaughter 
house. 
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tiffs,  amongst  other  things^  as  follows: — ''I  will  receive       [1870.] 
as  much  as  will  ballast  me  here,  and  then  proceed  down     HabkowmT 
to  a  place  called  Laguna  de  hi  Padres^  which  lies  sonth^    hutohirsoh. 
near  Cape  Corrienies,     It  is  rather  open  to  the  east  and 
north-east;  but  these  winds  are  not  dreaded  at  this 
season,  and  having  ground  tackle  for  a  ship  of  600  tons 
I  apprehend  no  danger.     I  merely  mention  this  in  case 
they  should  claim  a  heavy  premium  for  insurance.    If 
they  should,  I  would  not  hesitate  to  take  a  small  part 
of  the  risk  myself;  but  this  I  will  leave  to  your  judg- 
ment   I  mean  the  time  we  are  anchored  there." 

On  the  same  day  Barboiir^  Barclay  !f  Co,  wrote  to 
the  plaintiffs :  ''  For  your  guidance  in  arranging  the 
imnrance,  we  may  mention  that  the  Laguna  de  los 
Padres  is  in  latitude  38  deg.  south ;  the  place  is  open 
to  the  north-east,  but  in  summer  the  winds  from  that 
quarter  are  usually  moderate.  The  anchorage  is  very 
good|  and  there  are  two  vessels  from  250  to  800  tons 
trading  regularly  between  it  and  this  place.  We  are 
informed  that  they  anchor  usually  in  8i  fathoms,  which 
seems  to  indicate  that  the  swell  is  not  very  heavy.  .  The 
port  may  be  new  to  your  underwriters,  and  on  this 
acoomit  they  may  be  disposed  to  ask  a  rather  high  pre- 
mium. If  it  should  be  so,  you  might  find  it  suitable 
only  to  cover  part  of  the  vessel  and  cargo  during  her 
stay  there,  effecting  insurance  on  the  remainder  as  soon 
as  she  sailed ;  it  would  be  fully  cheaper  than  from  this. 
In  case  you  should  think  of  this,  we  will  be  careful  to 
advise  when  she  sails.'' 

The  plaintiffs  Gray  and  Buchanan^  having  received 

these  letters  in  Glasgow,  applied  to  North,  Ewing  Sf  Co., 

brokers,  in  Liverpool,  to  effect  a  policy  on  cargo.     On 

the  24th  December,  1861,  they  wrote  to  North,  Ewing 

VOL.  X.  2  I  B.  &  s. 
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[1870.]      i'  Co. :— "  At  what  rates  could  you    insure    the  hull, 
HabeowsiT  cargo,  and  freight,  of  our  barque  Afaianzas,   at  and 
HuTOBixsoH.   ^^^  Buenos  Ayres  to  Laguna  de  lot  Padres,  near  Cape 
CorriefUeas  and  thence  to  a  port  of  call    and  dischaige 
in  the  United  Kingdom.    Captain  HamnaeTj  who   is  a 
thoroughly  experienced  man,  has,  with    our    conaent, 
purchased  a  cargo  of  boues  and  bone  ash  upon  ship's 
account.     She  is  to  load  sufficient  to  ballast  at  Buenos 
Ayres  and  proceed  to  Laguna  de  los  Padres  to  finish  her 
loading.    We  are  informed  there  are  vessels  of  250  to 
300  tons  trading  regularly  between  that  port  and  Buenos 
Ayres,  so  that  there  is  little  if  any  danger  more  than  the 
direct  passage.  The  captain,  who  is  part  owner^  writes  us 
that,  having  tackling  for  a  ship  of  600  tons,  he  is  willing 
to  run  the  risk  of  the  port,  as  there  is  no  danger." 

North,  Swing  jf  Co,  answered  by  tel^ram: — •*The 
rate  by  The  Matanzas  would  be  five  guineas  ship  and 
freight  and  four  guineas  cargo/'  To  which  the  plaintiffs 
answered :— ''  The  premium  we  think  high,  and  will  do 
nothing  till  beginning  of  next  month/' 

The  matter  was  then  placed  by  the  plaintiffs  in  the 
hands  of  Kay  8f  Co.,  brokers,  of  Glasgow,  who^  dropping 
out  any  mention  of  Laguna  de  los  Padres,  wrote  to 
Campbell,  Cross  tf  Co.,  brokers,  of  Lherpool,  on  the 
Slst  December,  1861 : — ''  Please  open  a  policy  for  3000/1 
on  bones  and  bone  ash,  valued  at  as  invoice  or  invoices, 
adding  thereto  10  per  cent,  for  charges,  &c.,  warranted 
free  of  average  unless  general  or  the  ship  be  stranded, 
sunk,  or  burnt,  per  Matanzas, ....  at  and  from  Buenos 
Ayres  and  port  or  ports  of  loading  in  the  province  oC 
Buenos  Ayres  to  port  or  ports  of  call  and  or  discharge  in 

the  United  Kingdom Prem.  at  or  under  40f.  per 

cent Since  writing  the  foregoing  we  have  learned 
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from  our  friends  that  The  Matanzas  commenced  loading      [1870.] 
on  the  13th  November^  and  may  be  expected  to  sail  in     harrowee 
all  December.    Yon  will  observe  that  D.  Harrower  is  the   htoohujo,. 
master,  long  in  the  employ  of  Messrs.  James  Ewing  If  Co, 
•  •  .   The  Matanzeis  is  chiefly  owned  by  Captain  Har- 
Tcwer."     Upon  this  letter  the  policy  in  question  was 
effected  at  a  premium  of  40s. 

On  the  4th  January^  1862,  however,  Kay  tf  Co.  wrote 
to  CampbeU,  Cross  8f  Co.:— "We  are  favoured  with 
yonr's  enclosing  copies  of  policies  .  •  . ;  but  on  looking 
over  them  we  find  you  have  omitted  to  insert  the  words 

*  or  port  or  ports  of  loading  in  the  province  of  Buenos 
Ayres,^  as  ordered  in  ours  of  the  31st  ult^'.''  On  the 
10th  January,  Kay  Sf  Co.  wrote : — "  Please  get  the  word 

*  and'  Bubstituted  for '  or/  " 

The  letters  of  the  13th  November,  1861,  were  not 
communicated  to  Campbell,  Cross  8f  Co.  or  to  the 
defendant,  nor  the  fact  that  the  vessel  was  to  load  at 
Layuna  de  las  Padres,  or  that  it  was  known  to  the 
plainti&  at  what  port  the  vessel  was  going  to  load;  and 
Campbell,  Cross  Sf  Co.  and  the  defendant  were  ignorant 
of  the  letters  and  of  the  facta.  The  premium  charged 
was  that  which  underwriters  were  then  usually  charging 
on  bones  and  bone  ash  from  Buenos  Ayres  direct  to 
the  United  Kingdom,  Laguna  de  los  Padres  was  in  1861 
unknown  to  underwriters  as  a  place  of  loading,  and  if 
underwriters  on  a  policy  like  the  policy  sued  on  had 
been  informed  that  the  vessel  was  going  to  load  there, 
they  would  have  required  a  higher  premium  than  that 
charged. 

Laguna  de  los  Partes  is  situate  on  the  coast  and  in 
the  province  of  H^enos  Ayres,  near  to  Cape  Corrientes. 
There  is  no  artificial  port  or  mole,  but  merely  a  salader 

2  I  2 
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[1870.]      or  slaughter  hoiue  (a),  and  a  Wooden  jetty  or  pier. 
HarbowuT  There  is  a  small  village,  occupied  by  the  people  at  work 
HuTOBiiisoH    **  *®  salader,  and  others.    The  place  is  rath^*  open 
to  the  east  and  north-east     The  roadstead  is  protected 
by  natural  headlands  oh  either  side^  which  form  a  kind 
of  bay.     Vessels  calling  there  have  to  anchor  aboat  a 
quarter  of  a  mile  from  the  shore  in  the  roadstead,  and 
load  and  unload  by  meai^s  of  lighters  and  small  craft 
which  ply  between  the  vessels  and  the  jetty.    There  is 
a  resident  government  magistrate  in  the  place.     The 
chief  exports  of  the  place  are  hides  and  bones  and  bone 
ashes.     There  is  a  regular  trade  between  Buenos  Ayres 
and  Laguna  de  los  Padres^  but  not  between  the  latter 
place  and  Europe. 

In  the  beginning  of  December,  1861,  The  Matanzas 
being  ready  to  sail  to  Laguna  de  he  Padres  as  per  con- 
tract, the  plaintiff,  Harrower^  applied  to  the  Argentine 
Customs,  the  proper  officials,  for  permission  to  clear  and 
pay  the  dues  at  Buenos  Agree  for  his  cargo  on  board  and 
to  be  shipped  at  Laguna  de  los  Padres,  that  the  vessel 
might  sail  direct  from  that  place  to  England,  This, 
being  against  the  Customs  laws  of  the  country,  was 
refused,  as  vessels  sailing  outwards  from  Laguna  de  los 
Padres  are  by  the  local  law  compelled  to  return  to  Buenos 
Agree  to  dear. 

Numerous  and  influential  applications  were  made  by 
Barbour,  Barclag  ^  Co.,  and  at  their  request,  to  the 
Argentine  government  officials  for  this  permission,  but 
the  only  concession  that  could  be  obtained  was  that  the 
vessel  might  sail  to  Laguna  de  los  Padres,  without  clear* 
ing,  upon  sureties  giving  bond  to  the  Government  for 
her  return  from  that  place  to  Buenos  Agree  to  clear  and 

(a)  Sic.  See  note,  p.  470. 
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paydii^  and  also  that  no  other  than  the  specified  cargo      [1870.] 
should  be  taken  on  board.    The  underwriter  was  not    harrowkr 
acquainted  with  the  laws  and  regalations  of  the  Customs  hvtcbivsoh. 
at  Bvenos  Ayres,  nor  was  he  aware,  when  the  policy  was 
effected,  of  the  difficulties  in  which  the  ship  was  placed 
in  respect  of  her  clearance.    On  the  13th  December, 
1861,  a  bond  was  accordingly  given  in  that  behalf  by 
Messrs.  Lamez,  Brothers,  on  behalf  of  the  owners. 

These  formalities  having  been  duly  completed,  The 
MaUmzas  sailed  from  Buenos  Ayres  to  Laguna  de  los 
Padres,  intending  to  return  from  thence  to  Buenos  Ayres 
and  to  proceed  to  England,  and  she  arrived  at  Laguna  de 
hi  Padres  on  or  about  the  18th  December. 

TbeMatanzcu  lay  in  Laguna  de  los  Padres  for  twenty- 
si  days,  during  which  time  she  took  in  16  tons  of  bone 
ash  only.  A  difference  having  arisen  between  the  pro- 
prietors of  the  salader  and  the  plaintiff  Harrower,  as 
to  the  cargo  and  contract,  a  sum  of  160/.  was  paid  by 
the  former  to  the  latter  in  lieu  of  the  contract  being 
completed. 

On  the  I5th  January,  1862,  The  Matanzas  sailed 
from  Laguna  de  los  Padres  for  Buenos  Ayres  in  pur- 
suance of  the  bond  and  legal  obligation  imposed  by  the 
Argentine  Customs  laws,  and  to  complete  her  cargo  for 
England,  and  on  the  16th  January  was  wrecked  off 
Cofe  San  Antonio  and  the  cargo  was  totally  lost 

Copies  of  the  contract  for  the  sale  of  a  cargo  of  bones 
and  bone  ash  at  Laguna  de  los  Padres,  of  the  policy, 
the  bond,  and  the  correspondence,  were  set  out  in  an 
appendix. 

The  Court  was  to  be  at  liberty  to  draw  such  in- 
ferences of  fact  as  a  jury  would  be  entitled  to  draw. 
The  question  for  the  opinion  of  the  Court  was,  whe- 
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[1870.]      ther  the  plaintiflb  were  entitled  to  recover  against  the 
Hambowsk    defendant  on  the  policy  sued  on. 

The  case  was  ai^ed  in  the  Queen's  Bench  at  the 
in  Banc  after  EomUt  Term,  May  12th,  1869,  bj 


laoa  MOmord  (Baylis  with  him),  for  the  plaintifb  ;    CoheM, 

tar  the  defendant 

The  arguments  were  the  same  as  those  subaeqaently 
advanced  in  the  Exchequer  Chamber. 

Cohen,  in  addition  to  the  authorities  cited   for  the 
defendant  in  the  Exchequer  Chamber,  quoted  passages 
from  the  chapters  on  Concealment  in  I  Armndd  am 
Innarance,  520,  8rd  ed.,  and  2  Duer  an  Insurance,  382, 
also  ProudfM  ▼.  Maniefiore  (a),  Baiet  ▼.  Hewitt  {b). 

Lush  J.     I  am  of  opinion  that  the  plaintiffs   are 
entitled  to  our  judgment. 

The  policy  on  which  this  action  is  brought  was  effected 
on  goods  "  at  and  from  Buenos  Ayres  and  port  or  ports 
of  loading  in  the  province  of  Buenos  Ayres  to  port  or 
ports  of  call  ^  discharge  in  the  United  Kinydaau"     It 
was  admitted  that  there  was  a  total  loss ;  and  the  first 
question  is,  whether  Laguna  de  los  Padres  was  a  port 
of  loading  within  the  meaning  of  the  policy?     If  it 
was  not,  the  going  there  was  a  deviation   and  the 
underwriter  is   absolved  from  all  liability.     I  think 
the  words  '*  port  or  ports  of  loading'^  must  be  read  in 
a  liberal  sense  as  including  places  to  which  ships  are 
accustomed  to  resort  for  the  purpose  of  taking  in  cai^. 
Mr.  Cohen\  contention  is,  that  inasmuch  as  the  policy 
contemplates  that  the  vessel  would  go  direct  from  the 
port  of  loading  to  a  port  of  discharge,  and  by  the 

(a)  SB.  ^8.  510. 

(6)  36  L.  J,  Q.B,2SQ;  L,  R.  2  Q,  B.  595. 
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Customs  regnlations  of  the  proyince  of  Buenos  Ayre$  a      [1870.] 
Tessel  taking  in  a  full  cargo  at  Lagurut  de  los  Padres     Habrowbb 
is  not  permitted  to  go  direct  thence  across  the  ocean   HorcHiiiBoir. 
but  must  return  to  Buenos  Ayres  in  order  to  get  a 
clearance  outwards,  Txiguna  de  los  Padres  was  not  a 
port   of  loading  within  the  meaning   of   the  policy. 
But  I  think  that  depends  on  considerations  irrespective 
of  the   question  whether  by  the   regulations  of  the 
country  a  vessel  could  clear  there  for  the  United  King- 
dom.     The  definition  which  has  been  given  of  a  port 
is^  that  it  is  a  place  at  which  ships  arrive  for  the  purpose 
of  loading  their  cargoes.     Is  Laguna  de  los  Padres  a 
place  of  that  description?     [His  Lordship  read  the 
paragraph  in  the  special  case  beginning  **  Laguna  de  los 
Padres,"  see  pp.  473-4.]     And  in  the  letter  of  the  13th 
November,  1861,  vnritten  from  Buenos  Agree  by  Barbour ^ 
Barclay  If  Co.  to  the  plaintiffs  in  England^  it  is  said, 
''  The  anchorage  is  very  good,  and  there  are  two  vessels 
from  250  to  800  tons  trading  regularly  between  it  and 
this   place.''    It    thus    appears  to   be  a  place  from 
which  merchandise  of  the  description  specified  in  this 
policy  is  regularly  exported  and  to  which  vessels  of  the 
same  tonnage  as  The  Matanzas  regularly  go  for  trade. 
Therefore  it  must  be  taken  to  be,  within  the  contem- 
plation of  the  parties,  a  port  of  loading  to  which  the 
vessel  was  at  liberty  to  go  under  this  policy. 

Then  the  vessel,  having  at  Buenos  Ayres  taken  in 
sufficient  cargo  to  act  as  ballast,  went  to  Laguna  de  los 
Padres  with  the  intention  on  the  part  of  the  owners  of 
there  completing  the  loading  of  the  cargo,  a  contract 
for  that  purpose  having  been  entered  into  with  the  pro- 
prietors of  the  slaughter  house  at  Laguna  de  los  Padres. 
When  the  vessel  arrived  there  the  captain  found  he 
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[1870.]      could  not  get  a  complete  cai|^    Having  received  com- 
Harbowbr    pcnsation  for  the  breach  of  contract,  he  proceeded  to 
HuTcuimov.  '^^^^  to  Buenos  Ayres  for  the  pnipose  of  completmg 
the  cargo,  and  in  the  course  of  the  return  the  Teasel 
was  lost.    It  is  contended  that  this  was  a  deviation  from 
the  voyage ;  but  the  liberty  to  go  to  a  port  or  ports  of 
loading  in   the  province  of  Buenos  Ayres   gave    the 
captain  permission  to  go  to  any  port  or  ports   in  that 
province,  whether  the  same  place  or  not  is  immaterial 
until  he  had  completed  the  cargo.    And  therefore  the 
vessel,  though  it  had  not  started  on  the   homeward 
voyage,  was  on  the  insured  voyage  at  the  time  wlien 
the  loss  happened. 

The  next  contention  is,  that  the  plaintiffs  were  guilty 
of  the  concealment  of  a  material  fact  in  not  having" 
informed  the  underwriter  that  the  vessel  was  destined 
to  go  to  Laguna  de  los  Padres  to  take  in  her  cargo,  and 
that  on  that  account  the  policy  is  not  binding  on  the 
defendant.     It  is  found  that  Laguna  de  los  Padres  was 
in  1861  unknown  to  underwriters  as  a  place  of  loading, 
and  if  underwriters  on  a  policy  like  that  sued  on  had 
been  informed  that  the  vessel  was  going  to  load  there 
they  would  have  required  a  higher  premium.     Any 
matter  is  material  which  would  'induce  the  underwriter 
to  charge  a  higher  rate.     Therefore  this  was  a  material 
fact  which  either  the  assured  was  bound  to  disclose  or 
the  underwriter  ought  to  have  found  out  for  himself. 
A  concealment  is  the  suppression  of  a  material  fact  within 
the  knowledge  of  the  assured  which  the  underwriter  has 
not  the  means  of  knowing  or  is  not  bound  to  know.   In 
Carter  v.  Boehm  (a)  Lord  Mansjield  said,  p.  1910,  *'  The 
insured  need  not  mention  what  the  underwriter  ought  to 

{a)  ^  Burr,  1005,  4th  cd. 


XXXIII.  VICTORIA.]  479 

hufw;  what  he  takei  upon  himself  the  knowledge  of;  or      [1870.] 
what  he  waioes  being  informed  of."     Here  the  under-     harrowmi 
writer,  taking  upon  himself  the  risk  in  this  policy,  is  h^^hihsoh 
\>ouiid  to  know  the  nature  of  the  voyage  which  he  has 
undertaken  to  insure,  the  geographical  character  of  the 
ports  of  loading  to  which  the  vessel  is  at  liberty  to  go, 
and  all  the  perils  arising  from  the  ordinary  state  of 
things  appertaining  to  the  narigation.  Therefore  he  can- 
not excuse  himself  on  the  ground  that  he  was  not  aware 
that  this  was  one  of  the  ports  of  loading  within  the 
province  of  Buenos  Ayres,  or  on  the  ground  that  he  was 
not  aware  of  the  peculiar  perils  attending  the  navigation 
from  Buenos  /tyres  to  Laguna  de  los  Padres.    Those  are 
matters  which  the  underwriter  took  upon  himself  to  know 
and  which  the  assured  was  not  under  any  obligation  to 
disclose  to  him.    Therefore,  no  question  being  asked. 
Bud  no  information  being  desired  by  the  underwriter, 
and  no  false  answer  given  by  the  assured,  there  was  no 
concealment  of  any  fact  which  it  was  the  duty  of  the 
assured  to  disclose  voluntarily  to  the  underwriter. 

Mr.  Cohen,  in  his  able  argument,  contended  that,  sup- 
posing the  underwriter  was  bound  to  know  that  Laguna 
de  hs  Padres  was  one  of  the  loading  places  and  to  know 
its  perils,  still  he  was  entitled  to  be  informed  that  the 
aasored  intended  at  the  time  the  policy  was  effected  that 
the  vessel  should  go  there,  for,  assuming  that  when  he 
authorized  the  vessel  to  go  to  any  port  or  ports  of  load- 
ing in  the  province  of  Buenos  Ayres  he  knew  this  v^as 
one  of  them,  still,  believing  that  the  assured  would  de- 
termine according  to  the  exigences  of  the  case  whether 
the  vessel  should  go  to  this  place  or  that,  and  thinking 
the  chances  were  that  she  would  not  go  there,  he  chose 
to  accept  the  risk  at  a  smaller  premium  than  he  would 
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[1870.]      have  done  if  he  had  known  that  the  assored  had  made 
SLarrowu    '^P  ^^  minds  that  the  vessel  should  go  to  this  par- 
ticnlar  place.     For  that  doctrine  the  learned   counsel 
cited   Middkwood  ▼.   BlakeM{a\  which  at  first    mght 
appeared  to  give  a  sanction  to  it    In  that    case  a 
ship  was  insured  from  London  to  Jamaica^  and   there 
were  three  tracks  by  which  ships  made  that  voyage, 
the  discretion  of  the  master  determining  which  of  the 
three  he  would  take  as  being  the  safest.     Bat   the 
assured  had   already  given  directions  to  the    master 
which  he  should  take^  so  that  he  was  deprived  of  the 
discretion,  which  the  underwriter  supposed  he  would 
exercise,  of  going  by  the  safest.    The  ship  had  {laased 
the  dividing  point  of  the  three  tracks  at  the  time  the 
accident  happened ;   and  the  Court  held  that  there  was 
a  deviation :  that  whereas  the  voyage  contemplated  was 
one  which,  after  the  ship  had  reached  a  given  pointy 
should  be  by  the  northward  or  the  southward  passage,  as 
was  most  expedient  according  to  the  emergency  of  the 
occasion,  the  actual  voyage  was  one  in  which  the  master 
had  been  deprived  of  that  discretion  which  the  underwriter 
supposed  would  be  exercised  for  his  benefit.    Therefore 
that  case  has  no  application  to  the  present.     Here  is  no 
deviation,  for,  assuming  I  am  right  on  the  first  ground, 
viz.,  that  this  was  one  of  the  places  to  which  the  under^ 
writer  authorised    the   assured  to   go,  whether  they 
determined  to  go  there  before  or  after  the  making  of 
the  policy  is  immaterial.    It  is  not  found  that  if  the 
underwriter,  supposing  he  had  known  there  was  such 
a  place,  had  known  also  that  the  assured  had  made  up 
his  mind  to  go  there,  he  would  have  charged  a  higher 
rate  of  premium.    The  special  case  only  states  what 

(a)  7  T.  R.  162. 
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the  underwriter  would  have  done  if  he  had  known  there      [1870.] 
was  such  a  place  at  alL 


Hannsn  J.     I  agree  with  my  brother  Lush  that  our 

judgment  should  be  for  the  plaintiffs,  and  merely  wish 

to  indicate  what  I  take  to  be  the  governing  point  in  the 

rale  which  he  has  commented  upon,  viz.,  that  it  is  not 

necessary  to    communicate  to  the  underwriter  those 

matters  which  he  must  be  presumed  to  know  and  which 

have  reference  to  the  particular  insurance.    When  an 

noderwriter  tindertakes  to  insure  at  and  from  a  port 

or  porta  of  loading  in  the  province  of  Buenos  Ayres^  he 

must  be  presumed  to  know  that  along  the  coast  of  a 

whole  province  there  may  be  ports  with  which  he  is 

Txaaoquainted,  and  in  respect  of  which  there  may  be 

peculiar  risks.     That  being  so,  if  he  does  not  intend  to 

limit  the  place  by  the  words  he  uses  in  the  policy,  it  is 

his  duty  to  make  inquiry.    The  persons  with  whom  he 

contracts  in  such  words  as  are  used  in  this  policy  have 

&  right  to  presume  that  he  knows  the  character  of  the 

coast  and  contemplates  the  possibility  of  there  being 

some  ports  on  it  of  which  he  has  no  special  or  even 

general  knowledge.    It  follows  that  it  was  not  necessary 

that  the  plaintiffs  should  communicate  to  the  under- 

^ter  any  more  information  than  they  did. 

Hates  J.  I  have  had  considerable  doubt  during  the 
^uiSument  as  to  what  the  parties  really  had  in  their 
minds  when  they  made  this  insurance.  At  first  it  struck 
^e  that,  when  the  name  of  Laffuna  de  lot  Padres  was 
mentioned  by  the  agents  of  the  plaintiffs  and  the  ship 
^  a  new  port  or  place  not  known  to  underwriters,  the 
omission  to  communicate  to  the  underwriter  that  the 


Harsowse 
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[1870.]      ship  was  going  to  load  there  was  a  matter  of  some 
Harrowbr    moment;  but  I  am  not  prepared  to  differ  firom  the 
Hdtcbihboh.  opii^ion  of  my  learned   brothers  that  our   judgment 
should  be  for  the  plaintiffs ;  for  I  agree  with  them  that 
the  underwriter  has  taken  upon  himself  the  risk  of  the 
ship  going  to  this  place.    I  think  that  persons  in  the 
position  of  underwriters  must  be  taken  to  know  some- 
thing of  the  character  of  the  places  included  in  the 
policy,  and  we  should  be  introducing  a  new  sort  of 
difficulty  into  actions  upon  policies  if  we  were  to  sanc- 
tion the  notion  that  the  assured  is  bound  to  state  to  the 
underwriter  what  he  may  or  may  not  know  of   these 
places. 

Judgment  for  the  plaintiffs. 


The  defendant  having  brought  error  upon  this  judg- 
ment, the  case  was  argued  in  Hilary  Vacation,  February  1, 
1870:  before  Kelly  C.  B.,  Willes,  Btles  and  Brett 
JJ.,  Martin,  Channell,  Pigott  and  Cleasbt  BB. 

Mellish  ( Cohen  with  him),  for  the  defendant. — First. 
Laguna  de  los  Padres  is  not  a  port  of  loading  within 
the  meaning  of  this  policy.  There  was  no  custom  house 
there.  A  port  of  loading  is  a  port  at  which  vessels 
usually  load  in  the  trade  in  which  the  adventure  is  in- 
sured, and  from  which  they  may  proceed  direct  to  the 
port  of  discharge.  According  to  the  Customs  laws  of 
the  Argentine  Republic,  a  ship  having  taken  in  cargo 
at  Laguna  de  los  Padres  must  return  to  Buenos  Ayres 
in  order  to  clear  on  a  voyage  to  a  port  of  discharge  in 
the  United  Kingdom,  In  some  instances,  vessels  may 
have  obtained  permission,  as  in  the  present  instance, 
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to  go   to  Laguna  de  los  Padres,  without  clearing  at      [1870.] 
Buenos  Ayres^  but  the  only  regular  trade  is  the  small  ~Harrowui 
local   trade  between  it  and  Buenos  Ayres.     [Byks  J.   Hotcoihbok. 
Yon  would  argue  that  Laguna  de  lo$  Padres  was  not 
a  port  of  loading  within  the  policy  though  it  was  the 
largest  port  in  the  world.    Kelly  C.  B.  Will  it  come 
within  those  words  now  that  full  knowledge  of  it  is  given 
to  underwriters  by  the  present  case?    Take  the  case 
of  tbe  Chineha  Islands.']    If  the  extensive  meaning  con- 
tended for  by  the  plaintifis  is  put  upon  the  words  **  port 
or  ports  of  loading"  they  will  cover  every  place  in  which 
a  ship  has  ever  loaded  a  cargo  in  any  trade.    Again, 
it  is  found  that  Laguna  de  los  Padres  was,  at  the  time 
the  policy  was  effected,  unknown  to  underwriters  as  a 
place  of  loading ;  and,  though  an  underwriter  is  bound 
to  know  all  the  risks  of  the  voyage  in  the  particular 
trade  for  which  the  policy  is  effected,  he  is  not  bound  to 
know  the  risks  of  a  new  port.     Further.    The  words  in 
the  policy  ''at  and  from  Buenos  Ayres  and  port  or  ports 
of  loading  in  the  province  of  Buenos  Ayres  to  port  or 
ports  of  call  ^  discharge   in    the  United  Kingdom*' 
describe  a  voyage  in  which  the  ship  should  start  from 
Buenos  Ayres  and  then  go  to  one  or  more  ports  in  that 
province  to  complete  her  cargo,  and  from  one  of  those 
proceed  to  Europe:  they  do  not  include  a  risk  on  a 
Toyage  back  to   Buenos  Ayres,  the   original  port  of 
departure.      [AShoard,  contra,  referred  to  Ashley  v. 
Pratt  (a),  affirmed  in  error  (i).]    In  that  case  the  policy 
was  "  at  and  from  Liverpool  to  ports  and  places  in  China 
and  ManiJla,  all  or  any,  during  the  ship's  stay  for  any 
purposes,  and  from  thence  to  her  port  or  ports  of  call 
and  discharge  in  the  United  Kingdom,** 
Secondly.    The  concealment  of  the  intended  port  of 

(«)  16  M.  #  W.  471.  (6)  1  ExcK  257. 
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[1870.]      loading  was  the  oonoealment  of  a  materiid  fact.      And 
]lAmaucnm    ^^  noncommanication  of  the  two  letters,  dated    the 
HuicDiasos.   ^^^^  November,  received  by  the  plaintiflb  in  England 
from  the  master  and  from  the  agents  of  the  ship,  and  of 
the  &ct8  and  statements  commnnicated  in  them,  iras  the 
concealment  of  material  information.    The  writers  of 
those  letters  supposed  that  neither  their  oorrespondeots 
nor  the  underwriters  had  ever  heard  of  Laguna  de  lot 
Padres.    If  there  are  various  ports  in  a  district,  some  of 
which  are  more  dangerous  than  others,  and  the  assured 
knows  that  his  ship  is  going  to  load  at  one  which  is 
subject  to  peculiar  risks  and  the  underwriter  does  not, 
the  former  is  bound  to  communicate  that  fact  to  the 
underwriter.    In  the  present  case,  the  underwriter,  in 
fixing  the  premium,  would  calculate  the  average  risk  of 
vessek  coming  direct  from  ports  within  the  province  of 
Buenoi  Ayres  ;  and  it  is  found  in  effect  that,  if  he  had 
been  informed  that  the  ship  was  going  to  load  at  LagvHa 
de  los  Padres,  he  would  have  required,  as  the  brokers 
at  Liverpool  did,  a  higher  premium  than  that  charged. 
An  insurance  at  and  from  port  and  ports  involves  a 
representation  that  the  assured  does  not  know  at  what 
port  the  ship  is  to  load.    And  to  support  the  judg- 
ment of  the  Court  below  it  must  be  held  that  the 
shipowner  may,  by  using  general  words  in  a  policy, 
keep  back  from  the  knowledge  of  the  underwriter  a 
peculiar  risk,  and  yet  recover.     That  is  contrary  to  the 
doctrine  that  the  contract  in  a  policy  of  insurance  is 
uberrima^  fidei.    In  1  Amould  Insurance,  826-7,  3rd  ed., 
it  is  stated  that  the  mode  of  insuring  by  a  policy  oa 
goods  ''on  board  any  ship  or  ships,''  being  ''  an  exception 
to  the  general  rule,  which  requires  the  name  of  the  ship 
in  every  case  to  be  stated  in  the  policy  at  the  time  of 
its  subscription,  can  only  be  allowed  in  those  cases  io 
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which  the  party  eflFecting  the  poKcy  ia  bonfi  fide,  and      [1870.] 
in  tact,  ignorant  of  the  name  of  the  ship  or  shipB  by     Habaowsr 
which   the  goods  insured  have   been   consigned.      It  hutcbiiisov. 
amounts,  indeed,  to  a  representation  of  such  ip:norance, 
and,  therefore,  if  a  party  who  has  adopted  this  mode 
of  iuaurance  knew,  at  the  time  of  effecting  the  policy, 
the  name  of  the  ship  or  any  one  of  the  ships  on  board 
of  which  the  goods  insured  were  really  loaded,  the  with- 
holding such  name  would,  in  all  probability,  vitiate  the 
policy/'   citing  Lynch  v.  HamUton  (a).     In  Fowler  v. 
Graves  (b\  tried   before   Pollock  C.  B.   at  Guildhall, 
December  8,  1865,  the  plaintiff  insured  goods  "  by  any 
steamer*'  from  Liverpool  to  Jamaica,  and  did  not  disclose 
the  name  of  the  vessel  to  the  insurers,  though  he  had  the 
bills  of  lading  in  his  possession.    The  Lord  Chief  Baron 
left  it  to  the  jury  to  say  whether  the  non-disclosure  of 
the  name  had  a  material  influence  upon  the  underwriter 
in  assessing  the  premium  or  in  accepting  the  risk ;  and 
directed  them  that,  upon  their  finding  in  the  affirmative, 
the  underwriter  would  be  entitled ;  and  the  jury  gave  a 
verdict  for  the  defendant.  Therefore  they  considered  that 
if  the  ship  was  known  to  the  assured  the  name  of  it  ought 
to  be  mentioned.     [fVilles  J.   When  the  assured  gets 
knowledge  of  the  name  of  the  ship  it  is  the  practice  to 
declare  it :  and  that  is  what  the  jury  meant]     So  if,  at 
the  time  of  insuring,  it  is  the  intention  of  the  assured 
that  the  ship  should  go  to  a  port  subject  to  peculiar  risk, 
he  ought  to  declare  it,  notwithstanding  the  underwriter 
onght  to  have  known  it.     In  Middlewood  v.  Blakes  (c), 
the  Court  held  that  there  was  the  concealment  of  a 

{a)  3  Taunt.  37 ;  affirmed  in  the  Exchequer  Chamber  in  Lytich  t. 
Dttiuford,  in  errors  14  East  494. 
{h)  2  Maritime  Law  CaseSy  by  PrUchard^  295.. 
(r)  7  T.  i?.  162. 
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[1870.]      material  hct  which  vitiated  the  policy :  Ix>rd  Kenyan 
HAmBown^  ^^»  P-  ^^7^  ''When  this  policy  was  subscribed,  it  mast 
HuTCBimoK    ^  taken  for  granted  that  the  defendant  knew  what  was 
the  common  coarse  of  the  trade,  and  expected  that  the 
most  expedient  voyage  would  be  pursued  by  the  captain, 
acting  on  the  emergency  of  the  occasion :  but  in  fact 
that  discretion  of  the  captain  was  taken  away  in  this 
instanoe,  and  on  that  I  formed  my  opinion.      That  was 
a  most  important  fact,  and  ought  to  have  been  com- 
municated to  the  underwriters/'     [Brett  J.     In   that 
case  the  voyage  insured  was  on  a  discretionary  track, 
and  that  sailed  on  was  without  discretion,    therefore 
there  was  a  deviation.    In  the  present  case,  the  Court 
below  say  that  there  was  the  concealment  of  a  material 
fact,  but  it  was  one  which  the  underwriters  took  upon 
themselves  to  know.] 

Alihcard  (Baylis  with  him),  for  the  plaintiffs. — First. 
Laguna    de   loi  Fadres,   as    regards  its  geographical 
character,  is  a  port,  and  there  was  a  r^ular  trade 
between  it  and  Buenos  Jyres.    To  constitute  it  a  port 
of  loading  within  the  policy  it  is  not  necessary  that 
there  should  be  a  custom  house  or  tribunal  which  would 
enable  a  ship  loading  there  to  sail  for  the  United  King- 
dom.   In  Cockey  v.  Atkinson  (a)  it  was  held  that  an 
open  roadstead,  being  the  usual  place  of  loading  and 
unloading,    was   a  port.      [He   also  cited   Brown  v. 
Tiemey  (6),  Jarman  v.  Coope  (c).  Sea  Insurance  Com- 
pany of  Scotland  v.  Gavin  (c/).]     [Brett  J.   A    marine 
policy  covers  a  port  not  known  generally  to  under- 
writers.]   And  there  was  no  deviation.    The  ship  not 
havmg  completed  her  loading  at  Laguna  de  los  Padres^ 

(a)  2  P.  #  it  460.  (6)  1  Taunt.  617. 

(c)  2  Coimp,  613.  (d)  2  Dow  fa.  129. 
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was  at  liberty  to  return  to  Bvenot  Ayrei  for  that      [1870.] 
purpose.    The  regulation  of  the  Customs  laws  of  the    Harrowbr 
Argemtme  BepubUe  requiring  yessels  sailing  outwards   hutcbiii80>. 
from  other  ports  of  the  Bepublic  to  return  to  Buenos 
Ayrea  to  dear  was  not  known  to  the  plaintifb. 

Secondly.   Underwriters  are  bound  by  insurance  law 

to  know  every  port  and  take  upon  themselves  the  risk 

belongmg  to  every  port ;  1  Phillips  an  Insurance,  eh.  viL, 

secte.  viiL,  ix.,  §§  593.  595,  pp.  325,  327,   3rd  ed. 

Therefore  the  assured  need  not  inform  the  underwriter 

of  the  port  of  loading  to  which  the  ship  is  going ;  Carter 

V.  Boekm  {a),  per  Lord  Man^ld.    If  underwriters  are 

in  a  state  of  ignorance  as  to  the  ports  in  a  particular 

district,  it  is  for  them  to  inquire.     [Brett  J.  In  the  case 

of  a  poUcy  on  goods  on  board  any  ship  or  ships  the 

aarared  is  bound  to  disclose  the  name  of  the  ship  as 

Boon  ss  it  is  known ;  if  it  is  known  at  the  time  of  effect* 

ing  the  policy  is  he  not  bound  to  disclose  it  ?]     The 

case  of  the  name  of  the  ship  is  not  analogous  to  the 

present  In  the  original  edition  of  Amauld  an  Insurance^ 

ToL  1,  p.  173,  and  in  the  second  edition,  vol.  1,  p.  219,  it 

is  laid  down  that  **  the  withholding  such  name  would 

aymd  the  policy ;'  and  Lynch  ▼.  Hamilton  {b)  is  cited ; 

but  that  case,  as  is  shewn  by  the  editor  of  the  3rd  edition, 

Tol  1,  p.  327,  note  1,  is  not  an  authority  for  the 

portion. 

MeUish,  in  reply. — ^The  decision  in  Cockey  v.  Atkins 
«on(c)  was  on  a  time  policy.  In  Brawn  v.  THerney  {d)  and 

W  3  ^wr.  1905. 1910. 

W  3  Taunt,  37 ;   confirmed  in    Lynch    y.  Dumsfard,  in   error, 

\kMm. 

W  2B.^A.  460.  {d)  1  Taunt.  617. 

yoi  X.  2  K  B.  &  S. 
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[1870.]  Jarman  v.  Coape  (a),  tlie  policy  was  on  ship  warranted 
Harboweb  *'  fr^  ®^  capture  and  seizure  in  her  port  or  ports  of 
HuTCHiHsoH.  ^i^li^^gc" ;  the  ohject  of  that  warranty  being  that  the 
underwriter  should  not  be  liable  if  the  ship  went  so  near 
the  land  that  a  land  enemy  might  come  down  and 
capture  her;  and  therefore  it  was  not  for  an  owner  who 
took  his  vessel  into  such  a  position  to  say  it  was  not 
a  port.  In  Sea  Insurance  Company  of  Scotland  v. 
Gavin  {h)  the  roadstead  at  Sahe^  on  the  coast  of  Spain, 
was  recognized  as  a  port  by  the  Spanish  government, 
and  also  by  this  country ;  it  had  a  custom  house  and 
harbour  master,  and  port  dues  were  levied  there. 

In  1  Phillips  on  Insurance,  ch.  vii.,  sect.  viiL  §  593, 
p.  825,  3rd  ed.,  it  is  said,  ^'  The  underwriter  is  presumed 
to  know  the  local  situation  and  circumstances  of  the 
ports  comprehended  within  the  voyage  and  accordingly 
they  need  not  be  represented,"  citing  Tlie  Maryland 
Insurance  Company  and  Phoenix  Fire  Insurance  Com- 
pany v.  Bathurst  (c) ;  but  there  the  port  was  mentioned. 
Still,  if  the  assured  knew  that  Laguna  de  los  Padres  was 
not  known  to  the  underwriter,  he  was  bound  to  inform 
him  of  it.  The  exception  to  the  general  rule  is  that 
the  assured  is  not  bound  to  communicate  to  the  under* 
writer  what  he  knows  or  ought  to  know,  e.  g,,  the  usages 
of  the  particular  trade  in  which  the  adventure  is  insured. 
[^Martin  B.  Would  it  not  be  fraud  if  the  assured,  know- 
ing  that  the  underwriter  did  not  know  what  he  ought 
to  know,  did  not  inform  him  of  it?  Kelly  C.  B.  In 
the  present  case  unless  the  assured  were  entitled  to 
assume  that  this  port  was  known  to  the  underwriter 
the  non-communication  was  a  material  concealment.] 

Cur.  adv.  vult. 

(fl)  2  Camp,  613.  (*)  2  Jhw  #  C7.  129. 

(c)  5  Gili  ^  Johns.  159. 
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The  following  judgmenta  were  now  delivered.  .  [1870.] 

Harrowul 

KsLLT  C-  B.  ddivered  the  judgment  of  Bylbs  and  hutchimoii. 
Bestt  JJ.,  Chann£i.l  and  Pigott  BB.,  and  himself. 
[After  stating  the  substance  of  the  special  case,  nearly 
as  ante,  pp.  470-5.]  Upon  this  special  case  the  Court 
of  Queen's  Bench  gave  judgment  for  the  plaintiffs,  on 
the  grounds  that  Lagwna  de  los  Padres  was  a  port  within 
the  terms  of  the  policy,  and  that,  although  the  plainti£b 
had  concealed  a  material  tact,  yet  it  was  a  fact  which, 
by  the  terms  of  the  policy,  the  underwriter  had  taken 
Tipon  himself  to  know. 

In  the  argument  before  us  it  was  contended  on 

behalf  of  the  defendant  that  this  was  not  a  port  within 

the  policy,  because  a  policy  in  the  present  form  includes 

only  usual  ports  of  loading  in  the  trade,  and  because 

the  trade  contemplated  in  this  policy  was  between  South 

America  and  the  United  Kingdom^  and  this  was  not  a  port 

iiBiiaUy  frequented  in  such  trade;  and  further  that,  if 

this  was  a  port  within  the  policy,  yet  there  was  such  a 

concealment  of  a  material  fact  or  facts  as  vitiated  the 

folicy.    On  behalf  of  the  plaintiffs  it  was  argued  that 

Logttna  de  los  Padres  is  a  place  on  the  coast  mentioned 

in  the  policy  frequented  by  ships  for  the  purpose  of 

loading  and  unloading,  and  was  therefore  a  port,  and,  if 

80j  it  was  a  port  within  the  risk  by  the  very  terms  of 

the  policy ;  and  that  the  plaintiffs  were  not  bound  to 

inform  the  underwriter  either  that  they  intended  to 

>end  the  ship  to  that  port  or  that  there  was  such  a  port 

on  the  coast,  for  that  the  underwriter  had  signed  a 

policy  including  the  risk  of  the  ship  going  to  this  or 

Any  other  port  on  the  coast,  and  was  bound  to  know 

that  there  was  such  a  port  and  the  nature  of  it 

2  K  2 
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[1870.]  The  majority  of  the  Court  are  of  opinion  that  Ixigtaui 

HiBRownT  ^  ^  Padres  was  a  port  and  a  port  within  the  policy,  if 
HuTCBiHsov.  ^^  policy  were  otherwise  binding.     In  De  Longuemere 
V.  The  New  York  Fire  Insurance  Company  (a)  a  port  is 
described  by  Kent  C.  J.,  p.  125,  as  a  landing  or  loading 
place  where   ships  usually  deliver   and   receive   their 
cargoes.     ''  It  is,''  he  says,   **  frequently   defined   in 
the  books  in  this  commercial  sense  without  any  parti- 
cular reference  to  its  fitness  for  naval  security.'^     And 
further  on  in  his  judgment,  ''  If  SSam  was  a  port  of 
the  same  kind  with  that  of  SisaU  having  only  a  prac- 
ticable and  usual  place  for  anchorage,  and  loading  and 
unloading  of  cai^oes,  it  came  within  the  description  in 
the  policy."    And  in  Cockey  v.  Atkinson  (jb)  an  open 
roadstead,  being  a  usual  place  of  loading  and  unloading, 
was  held  for  that  cause  to  be  a  port.     See  also  the 
cases  cited  in  the  argument.    Within  the  rule  thus  laid 
down  Laguna  de  los  Padres  was  a  port ;  it  was  further- 
more a  port  within  the  province  of  Buenos  Ayres^  and 
therefore  it  was  a  port  within  the  express  terms  of  the 
policy.     We  do  not  think  that  the  case  of  Ashley  v. 
Pratt  (c)  is  an  authority  for  the  proposition  that,  upon 
a  policy  expressed  in  such  wide  terms  as  the  present,  a 
port  within  the  locality  described  is  excluded  because 
it  is  not  usually  frequented  as  a  loading  port  in  the 
particular  trade  otherwise  described  in  the  policy. 

Upon  the  next  question,  in  the  absence  of  a  plea  of 
fraud,  which  the  facts  disclosed  on  the  special  case  might 
perhaps  have  supported,  we  are  bound  to  treat  the  case 
as  one  of  concealment  only.  But,  so  treating  it,  we  are 
of  opinion  that  there  was  a  concealment  of  material 
facts,  namely,  the  letters  of  the  13th  November  and  the 

(a)  10  Johns,  U.  S,  120.  (*)  2  ^  <f  ^  460. 

(c)  16  M.  #  W.  471 ;  affirmed  in  error,  1  Exch.  257. 
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information  contained  in  them,  which  the  assured  was      [1870.] 

bound  to  communicate  to  the  underwriter.    It  is  stated     uarrowik 

in  the  judgment  of  Lush  J.,  in  the  Court  below  {a\    hutobimbov. 

and  was  not  denied  in  argument  before  us^  and  indeed 

could  not  have  been  successfully  denied,  that  the  fact 

which  was  concealed  was  a  material  fact,  that  is,  one 

whidi,  if  it  had  been  known  to  the  underwriter,  would 

have  affected  his  estimate  of  the  character  and  degree 

of  the  risk.     It  was  a  fact  known  to  the  plaintifis,  the 

assured,  and  unknown  to  the  defendant,  the  underwriter. 

'Vnthin  the  general  rule,  therefore,  laid  down  in  many 

cases,  it  was  a  fact  which  the  assured  was  bound  to 

diadose,  unless  it  can  be  correctly  affirmed  that  it  was 

a  iact  which  the  assured  had  a  right  to  assume  was  -r^/ 

within  the  knowledge  of  the  underwriter,  or  concern* 

ing  which  the  underwriter  had  waived  further  informa- 
tion, or  which  the  underwriter  was  bound  to  know. 

The  &cts  and  correspondence  set  out  in  the  special 

case  shew  that  the  plaintiffs  and  their  agents  knew  that 

Lacuna  de  los  Padres  was  unknown  to  underwriters  in 

general  as  a  port  of  loading,  and  even,  as  we  think,  that 

it  was  unknown  to  the  defendant.     It  is  impossible, 

therefore,  as  it  seems  to  us,  to  maintain  that  the  plain- 

tifi  were  authorized  to  assume  that  the  defendant  knew 

of  this  port  as  a  port  of  loading.    The  case  in  which 

an  underwriter  is  said  to  waive  being  informed  of  a 

fact  is,  where  a  representation  made  to  him  should 

suggest  a  doubt  or  inquiry  to  the  mind,  and  he  omits 

to  make  the  inquiry }   1  Phillips  on  Insurance,  ch.  vii. 

sect  V.  §  568,  p.  310,  3rd  ed.     In  the  present  case 

there  was  no  such  representation,  and  therefore  that 

doctrine  cannot  apply.    It  might  have  applied  if  the 

name  of  Laguna  de  los  Padres  had  been  mentioned, 

(a)  See  p.  478. 
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[1870.]      and  the  defendant  had  made  no  inquiry  abont  it.     The 
Habbowbe    '^  qneation  therefore  ig,  what  are  the  facts  which  an 
underwriter  ought  to  know  ?    In  Carter  t.  Boekm  (a) 
Lord  Mansfield  thus  states  the  proposition,  p.  1910, 
'*  The   insured  need   not  mention   what   the   nnder- 
writer  ought  to  know;  what  he  takes  upon  hiooaelf 
the  knowledge  of;  or  what  he  waives  bang  informed 
oV    He  then  gives  several  instances  of  facte  which  the 
underwriter  ought  to  know.    And  then  he  continaes, 
p.  1911| "  The  reason  of  the  rule  which  obliges  parties 
to  disclose,  is  to  prevent  fraud,  and  to  encourage  good 
faith.    It  is  adapted  to  such  £&ct8  as  vvrj  the  nature  of 
the  contract ;  which  one  privately  knows,  and  the  other 
is  ignorant  o^  and  has  no  reason  to  suspect''    He  ends 
by  saying,  p.  1919,  **  What  has  often  been  said  of  the 
Statute  of  Frauds  may,  with  more  propriety,  be  applied 
to  every  rule  of  law,  drawn  from  principles  of  natural 
equity,  to  prevent  fraud — that  it  should  never  be  so 
turned,  construed,  or  used,  as  to  protect,  or  be  a  means 
of  fraud.''    In  1  Phillips  on  Insurance^  ch.  vii  sect  L 
§  581,  p.  286,  8rd  ed.,  the  material  fact  which  may  not 
be  concealed  is  thus  described,  *'and  which  is  known,  or 
presumed  to  be  so,  to  the  party  not  disclosing  it,  and  is  not 
known,  or  presumed  to  be  so,  to  the  other."  In  sect  vi., 
§  571,  p.  312,  3rd  ed.,  speaking  of  the  knowledge  of 
trade,  which  is  to  be  assumed,  it  is  said :  ''  The  assured 
is  not  required  to  communicate  to  the  underwriter  &ct8 
which  are  presumed  or  proved  to  be  known  to  thoie 
conversant  with  the  trade,  or  that  in  fact  are  known 
to  the  latter,  however  they  may  have  become  so."    In 
sect,  viii.,  §  593,  p.  825,  it  is  said :  ^'The  underwriter  is 
presumed  to  know  the  usages  of  the  particular  trade 
insured,  and  these,  accordingly,  need  not  to  be  repre- 

(a)  3  Burr.  1905,  4t]i  ed. 
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seated  to  them  by  the  aasured/'    Now  usages  of  trade      [1870.] 
can  only  exist  in  a  known  and  established  trade.    And    habbowsa 
all  the  analogies  seem  to  shew  that  the  usages  of  trade  QuToaiaMH. 
moitioned  in  §  693  are  confined  to  those  of  a  known 
and  esUUished  trader    Thus  in  §  583,  p.  322 :— ''  If  the 
voyage  proposed  for  insurance  is  in  contravention  of  a 
recent  foreign  trade-law  known  to  the  assured,  or  which 
be  is  bound  to  know,  and  not  known  or  presumed  firom 
its  publicity  or  otherwise  to  be  so  to  the  underwriter, 
such  intended  contravention  must  be  disclosed.''     In 
1  AmouU  on  Insurance,  p.  620,  3rd  ed.,  in  the  chapter 
on  Concealment^  it  is  said,  ^'Concealment,  in  the  law  of 
insorance,  is  the  suppression  of  a  material  fact  within 
tbe  knowledge  of  the  assured,  which  the  underwriter 
bas  not  the  means  of  knowing,  or  is  not  presumed  to 
know/'    Afterwards,  as  an  instance,  it  is  said,  p.  532, 
"  A  knowledge  of  the  political  state  of  the  world,  of  the 
aHegianoe  of    particular  countries,  of   their  standing 
mercantile  regulations,  of  the  risk  and  embarrassment 
sffecting  the  course  of  trade  contemplated  by  the  in- 
surance, must  all  necessarily  be  imputed  to  the  under- 
^ter,  and    therefore  need  not  be  disclosed  by  the 
assured :  but  it  has  been  held  in  the  United  States,  Hoyt 
V.  GUman  («),  Blagge  v.  The  New  York  Insurance  Com- 
pomf  (&),  and  apparently  on  very  good  grounds,  that  the 
new  or  shifting  regulations  of  foreign  states,  by  which 
^  property  is  exposed  to  seizure,  if  privately  known  to 
Ae  assured,  ought  to  be  disclosed  by  him,  for  they 
cannot  be  presumed  to  be  necessarily  within  the  know- 
ledge of  the  underwriter/'     Again,  it  is  said,  p.  538, 
'*  Tbe  assured  need  not  mention  what  the  underwriter 
^bt  to  know,  or  what  he  takes  upon  himself  the 
biowledge  o£     It  is  upon  this   principle  that  facts 

(a)  8  Masaack.  336.  (h)  1  Caines  M9. 


494  [exch.  ch.  trinity  vacation. 

[1870.]      comprised  in  the  general  usages  of  trade  need  not  be 
Uabrowib    communicated.     But  in  order  to    dispense  with    tbe 
HoTCBiHBov.  coniraunication  of  anything  done  according  to  usage, 
such  usage  must  be  general  and  uniTcrsally  known  to 
all  engaged  in  the  trade."    And  again,  p.  539,  **  Every 
underwriter  is  presumed  to  be  as  well  acquainted  as  the 
assured  himself  with  all  the  general  and  established 
restrictions  on  commercial  freedom  imposed  in  different 
states  for  the  sake  of  revenue,  or  fancied  protection  to 
their  interests;   these  are  in  fact  matters  of  general 
mercantile  notoriety,  which  the  assured  is  not  bound  to 
communicate.    But  if  the  prohibition  be  of  recent  date, 
or  only  occasional  in  its  nature,  the  assured,  supposing 
him  to  have  private  means  of  information,  ought  to  com- 
municate the  fact  to  the  underwriter."    These  analogies;, 
which  are  founded  on  decided  cases  in  the  respective 
countries  of  both  these  authors,   and  the  canon  of 
construction  to  be  applied,  according  to  Lord  Mansfield, 
to  all  rules  for  the  preservation  of  good  ikith  seem  to  us 
to  authorize  the  conclusion  that  in  the  present  case 
the  underwriter  was  not  bound  to  know  that  which  no 
other  underwriters,  that  is,  no  other  persons  engaged  in 
the  same  trade  or  business  as  himself,  knew ;  he  was  not 
bound  to  know  that  Laguna  de  hi  Padres  was  a  port  of 
loading  in  the  province  of  Buenos  Ayresy  or  that  it  was 
subject  to  local  dangers.    It  is  true  that  in  1  Phillips  on 
Insurance,  ch.  vii.,  sect,  viii.,  §  598,  p.  825,  8rd  ed.,  it 
is  stated  that  **  the  underwriter  is  presumed  to  know  the 
local  situation  and  circumstances  of  the  ports  compre- 
hended within  the  voyage,  and  accordingly  these  need 
not  be  represented.''    But  in  the  first  place  he  speaks 
of  its  being  presumed,  which,  as  we  have  before  said, 
cannot  in  reason  be  applicable  to  a  knowledge  not 
possessed  by  any  one  else  in  the  same  trade  as  tbe 
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underwriter^  or  whicb   the  assured  knows  to  be  not      [1870.] 
possessed  by  the  particular  underwriter ;  and,  secondly,     habrowkb 
the  analogoos  cases  shew  that  the  proposition  must  be   hutohivsoii. 
limited  to  ports  generally  known  in  trade,  or  known  to 
underwriters  in   general.    In  the  case  already  quoted, 
rii.,  De  lA>ngibemere  v.  The  New  York  Fire  Insurance 
Cempany  (a),  one  port  under  discussion,  namely,  5tW, 
was  mentioned  in  the  policy,  and  there  was  no  state- 
ment that  either   it  or  the  other   port,    Silam,  was 
imknown  to  underwriters  in  general. 

We  are,  therefore,  of  opinion  that  the  assured  in 
the  present    case  concealed  from  the  underwriter  a 
material  fact  which  was  known  to  them  and  was  not 
known  to  him,  and  that  the  fact  so  concealed  was  not 
one  which  the   assured  were  entitled  to  presume  was 
known  to  the  underwriter,  nor  one  as  to  which  he  had 
TOved  further  information,  nor  one  which  he  ought 
to  have  known,  and  consequently  it  was  the  duty  of 
the  assured  to  communicate  the  fact  to  the  underwriter, 
and  the  non-communication  vitiated  the  policy.    For 
the  reasons  thus  given  we  are  of  opinion  that  the  judg- 
ment of  the  Court  below  should  be  reversed,  and  that 
jn^ment  should  be  entered  for  the  defendant. 

Mabtin  B.  I  am  of  opinion  that  the  judgment  of 
the  Court  should  be  in  favour  of  the  defendant  upon  both 
points* 

This  is  a  policy  of  insurance  upon  cargo  on  board  a 
ship  to  proceed  from  Buenos  Ayres  in  South  America  to 
^  port  of  loading  in  that  province,  and  thence  to  the 
Unikd  Kingdom.  I  think  that  Laguna  de  los  Padres^ 
^hifih  is  a  common  slaughter  house,  with  a  jetty  run- 
ning mto  the  sea,  and  where  a  few  ships  go  for  coasting 

(a)  10  Johns.  U.  8. 120. 
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[1870.]  purposes,  is  not  a  port  of  loading  within  the  meaning 
Haepowba  ^^  *^®  policy.  That  term  means  a  place  or  port  where 
HuTOBivsoii  "^P*  '"^  usually  loaded  for  a  Toyage  firom  Sofuth 
America  to  Europe^  and  to  which  ships  usually  come 
firom  Eufope  and  are  loaded.  This  place  is  nothing 
more  than  a  Souih  American  slaughter  house,  with  a 
jetty  running  out  into  the  sea,  not  into  a  river,  to  which 
vessels  resort  occasionally  in  order  to  bring  away  the 
produce  of  the  slaughter  house,  and  between  which  and 
Buenos  Ayree  there  is  a  coasting  trada 

I  am  also  of  opinion  that  there  was  a  wilful  coQceal* 
ment.  The  phdntifPs  in  England^  having  communicated 
to  brokers  in  Liverpool  part  of  the  information  which 
they  had  received  firom  the  master  and  the  agents  of 
the  ship  in  South  America,  were  told  that  the  premium 
for  insurance  would  be  four  guineas.  Afterwards  they 
kept  back  the  whole  of  the  information  from  the  defend- 
ant, and  insured  with  him  at  the  rate  of  408.  This 
amounts  to  a  concealment  at  the  least :  in  my  judgment 
it  is  a  firaud. 

Martin  B.  read  the  judgment  of  Willes  J.  I 
think  our  judgment  ought  to  be  for  the  underwriter 
upon  the  ground  that  the  policy  was  effected  to  cover 
a  voyage  from  a  place  of  loading  previously  used  only 
by  coasters  and  not  known  as  a  port,  and  where  ship- 
ping was  exposed  to  peculiar  risk  firom  local  Cannes; 
all  which  was  known  to  the  assured  and  material  to 
the  underwriter's  estimate  of  the  character  and  degm 
of  the  risk,  and  was  concealed  firom  him;  whereby  the 
policy  was  obtained  at  a  less  premium  than  the  unde^ 
writer  would  have  stipulated  for  had  he  known  the  facts, 
This  is  a  case  not  of  mere  concealment  of  the  port  from 
which  the  vessel  was  intended  to  sail,  but  of  procuring  a 
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paUcy  bjr  the  oonoealment  of  drcamstances  beyond  and      [1870.] 
beaidea,  fhongb  including,  that  fiict,  and  which  if  di»-  "h^^^^^^ 
closed  would  have  enhanced  the  preminm.  „     ^• 

Clsasbt  B.      I    agree  with  the  judgment  of  the 

Queen's  Beneh^  ao  far  as  it  decides  that  there  was 

no  obligation  on  the  assured  to  commimicate  to  the 

underwriter  that  Laguna  de  los  Padres  was  a  port  of 

loading  within  the  province  of  Buenos  Atfres,  or  that 

the  destination  of  the  vessel  was  that  port.    I  think 

that,  in  general^  provided  the  terms  of  a  policy  include 

aU  ports  of  loading  of  every  description  within  a  certain 

district,  the  existence  of  these  ports  is  a  matter  equally 

iritlun  the  knowledge  or  presumed  knowledge  of  both 

parties,  and  that  if  the  underwriters  are  ignorant  as  to 

the  ports  within  the  district,  or  wish  for  information  as 

to  what  port  is  the  destination  of  the  vessel,  it  was  for 

them  to  ask  such  questions  as  they  deemed  material, 

uid  then  they  would  have  been  entitled  to  true  answers ; 

Haywood  v.  Rodgers  (a).    And  it  is  of  great  importance 

i^ot  to  break  in  upon  this  rule,  otherwise  the  security 

of  persons  who  have  effected  policies  would  be  much 

diminiahed,  and  vexatious  defences  set  up  when  claims 

sure  made. 

The  rule  would  however,  I  think,  be  subject  to  this 
qualification,  that  the  assured  had  not  by  any  contrivance 
^  the  wording  of  the  proposal  and  policy  intentionally 
Ud  from  the  underwriters  what  was  the  real  risk  in- 
^ded  to  be  covered,  and  so  misled  them  and  given 
them  DO  opportunity  of  ascertaining  that  risk.  I  think 
the  ao  often  repeated  quotation  of  Lord  Mansfield  in 
^  great  case  of  Carter  v.  Boehm  (b)  peculiarly  appli- 
cable to  the  present  case,  *'  Aliud  est  celare ;  aliud  tacere ; 

W  4  East  590.  597, 598.  («)  3  Burr,  1905.  1910,  4th  ed. 
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[1870.]  neque  enim  id  est  celare  quioqnid  reticeas;  sed  cum 
Uakbowie  9^od  tu  sdas,  id  ignorare  emolamenti  tui  causa  velis 
HoxcBiflsov.  ®^  quorum  intersit  id  scire.''  Sileuoe  as  to  certain 
material  particulars  is  one  thing,  but  hiding  and  cover- 
ing them  up  is  another,  and  in  such  a  contract  as  this^ 
which  is  always  said  to  be  uberrimse  fidei,  avoids  the 
policy. 

It  is  only  necessary  to  consider  the  real  state  of  the 
facts,  and  then  the  wording  of  the  proposal  and  the 
reason  for  so  wording  it,  and  the  case  wiU,  I  think,  be 
free  from  difficulty.    It  was  intended  and  expected  that 
the  vessel,  having  taken  in  part  of  her  cai^  at  Buenos 
Ay  res,  should  proceed  to  Laguna  de  las  Padres  and  there 
complete  her  cargo,  and  then  proceed  to  the  Uniied 
Kingdom,    Accordingly  the  original  proposal  made  by 
Chray  and  Buchanan  (the  firm  under  which  three  of 
the  plaintiffs  carry  on  trade)  was  **  at  and  from  Buenos 
Ayres  to  Laguna  de  los  Padres,  near  Cape  Corrieates, 
and  thence  to  a  port  of  call  and  for  discharge  in  the 
United  Kingdom"  (see  the  letter  of  the  24th  December, 
1861  (a).)   The  answer  they  get  to  this  proposal  is,  that 
the  rate  is  five  guineas  on  the  ship  and  freight,  and 
four  guineas  on  the  caj^.    That  rate  being  considered 
high  the  proposal  is  abandoned,  and  the  matter  is  placed 
in  the  hands  of  Alexander  Kay  tf  Co.   At  the  time  when 
they  take  the  matter  up  the  same  state  of  things  con- 
tinued, and  the  vessel  was  known  to  have  taken  in  caigo 
at  Buenos  Ayres,  and  having  taken  in  what  she  could 
procure  there  was  to  proceed  to  Laguna  de  hs  Padres, 
and  thence  to  the  United  Kingdom. 

Now,  under  these  circumstances,  they  might  have 
efiected  an  assurance  at  and  from  Buenos  Ayres  to  a 
port  of  loading  in  the  province  of  Buenos  Ayres,  and 

(a)  Ante,  pp.  471-2. 
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thence  to  the  United  Kingdom.    But  in  that  case  the       [1870.] 
underwriters   would    have  had  a  fair  opportunity  of    Harrowse 
asking  what  port,  or  they  would  have  been  bound  by   Hvtobiiimii. 
the  policy.   The  form  of  the  proposal  in  that  case  would 
have  indicated  that  there  was  a  known  port  to  which 
the  vessel  was  to  proceed,  and  an  answer  would  be 
given  to  the  inqtdry,  and  the  actual  state  of  facts  would 
not  have  been  misrepresented.    But  the  real  risk  in- 
tended being  what  I  have  mentioned,  and  the  object 
bring  to  get  it  done  at  40«.  (see  the  letter  of  the  Slst 
December y  1861)  (a),  the  form  of  proposal  resorted  to  is : — 
^  At  and  from  Buenos  Ayres  and  port  or  ports  of  loading    * 
in  the  province  of  Buenos  Ayres  to  port  or  ports  of  call 
and  or  discharge  in  the  UniUd  KingdomJ'    This  general 
form  hides  and  covers  up  the  real  risk.    The  words 
'^pwt  or  ports  of  loading''  imply,  contrary  to  the  fact, 
that  it  is  uncertain  whether  the  vessel  will  proceed  to 
one  port  or  several  ports,  and  that  the  destination  of  the 
vessel  is  unknown ;   and  inquiry  is  thus  prevented,  and 
the  underwriter,  if  he  did  not  know  of  any  ports  of 
loading  besides  Buenos  Ayres  itself,  would  consider  the 
additional  words  as  unimportant.    And  it  appears  from 
the  special  case  that  he  did  so;  for  he  returned  the 
policy  as  being  at  and  from  Buenos  Ayres  only.    The 
Brents  for  the  assured  then  applied  to  have  the  addi- 
tional words  added,  still  misleading  the  imderwriter  as 
to  the  real  facts  by  the  general  words  referred  to. 

If  the  agents  of  the  assured  did  not  by  this  form  of 
proposal  hide  and  conceal  from  the  underwriter  the 
material  fact  that  the  vessel  was  to  proceed  to  a  par* 
ticular  port  which  they  supposed  was  unknown  to  him 
^^ccause  they  had  never  heard  of  it  themselves,  the 
policy  might  be  valid.    But  that  is  not  my  impres- 

(a)  Ante,  pp.  472-3. 
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[1870.]      sion.    I  cannot  but  regard  it  as  a  oontriyed  form  of 

Habeowbe   g^i^end  words,  properly  iqiplicable  to  a  case  where  the 

HUT0HIH8OH   pftrfeicnlars  of  the  voyage  are  nncertain  and  unknown, 

and  here  applied  to  a  case  in  which  everything^  ^^ 

certain  and  known. 

I  am  authorised  to  draw  inferences,  and  the  explana- 
tion given  in  the  letter  from  Alexander  Kay  ^  Co»  to 
CampbeU^  Crou  ^  Co.,  dated  16th  July,  1862  {a),  is 

{tC\  This  letter  was  in  answer  to  one  from  CanipbtU,  Oro$s  4"  ^^ 
dated  Liverpool,  July  15,  1862,  containing  the  following  addidoiiai 
queries,  to  which  the  solicitor  for  the  underwriter  requested  answers : — 

"  1.  Whether  the  name  of  the  port,  Li^na  de  In  Padrtg,  was  men- 
tioned  at  aU  as  the  port  of  loading. 

"  2.  Whether  you  were  led  to  belieTB  that  the  name  of  the  port  of 
loading  was  uncertain  or  unknown. 

"d.  Were  the  letters  of  13th  Nowmber  from  the  master  and  agents  at 
Buenos  Ayrea  shewn  or  adverted  to,  and  if  the  latter,  in  what  terms." 

The  answer  was  as  follows : — 
"  Messrs.  Campbell,  Cross  ^  Co.  "  Boyal  Exchange,  Glasgav, 

"  Gentlemen,  "  16th  Jufy,  1862. 

"  We  have  received  your  favour  of  yesterday  containing  three  additional 
queries  as  to  the  insurance  per  Matamas,  and  which  we  will  answer  in 
order. 

"  1st.  Mr.  itftftr,  of  Messrs.  James  Fvniay  ^  Co.,  we  are  sure,  did  name 
to  us  Laguna  de  los  Padres  as  the  probable  port  of  loading;  but  never 
having  heard  of  that  place  before,  and  being  assured  by  Mr.  liuir  that 
it  was  in  the  province  of  Buenos  Ayres,  we  suggested  in  case  of  mistake 
to  word  the  policy  in  as  general  terms  as  possible,  and  hence  in  giving 
the  order  for  insurance  we  said  Buenos  Ayres  and  port  or  ports  in  the 
province  of  Buenos  Ayres, 

'*  2nd.  From  the  length  of  time  that  has  eUpsed  since  the  order  of 
insurance  was  verbally  given,  we  are  unable  with  certainty  to  answer 
this  query,  but  the  impression  on  our  minds  at  present  is,  that  some 
uncertainty  was  entertained  as  to  the  vessel's  actual  port  of  loading. 

"3rd.  The  master's  letter  to  Messrs.  Gray  f  Buchanan  was  6r5t 
shewn  to  us  on  10th  instant,  and  on  that  day  we  forwarded  it  to  yon. 
The  letter  of  13th  November  from  Messrs.  Barbour,  Barely  f  Co,  to 
Messrs.  Gray  f  Buchanan,  was  first  read  by  us  from  the  press  cop/ 
in  the  office  of  Messrs.  James  Finloy  f  Co,  on  2nd  instant,  and  on  the 
day  following  we  forwarded  extracts.  We  remember  when  the  loss  wu 
first  announced  in  Lloyd's  list  going  over  to  the  office  of  Messrs.  Jams 
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not  satisfactory.      This  is,  in  substance,  the  second      [1870.] 
objection  relied  on  in  the  grounds  of  error,  and,  for  the     habbowxr^ 
reasons  given  to  ns,  I  think  it  is  a  good  one.  Hoiohiiisoii. 

I  also  think  that  vhen  the  loss  occurred  the  vessel 
was  not  upon  the  voyage  to  whidi  tbe  policy  applies. 
The  vessel  was  lost  upon  the  voyage  back  from  Laguna 
de  Un  Padres  to  Buenos  Ayres,  which  tbe  vessel,  con- 
trary to  expectation,  was  compelled  to  take.    This  was 
clearly  not  the  voyage  which  the  assured  intended  to 
be  covered  hy  the  policy,  as  before  explained.    Nor  is 
it  the  voyage  mentioned  in  the  policy,  when  the  state 
of  &ct8  to  which  the  policy  was  to  apply  is  considered. 
That  voyage  h^ns  at  Buenos  Jyres,  and  proceeds  to 
p(»t  or  ports  of  loading,  and  thence  to  the  United  King- 
dam.    If  there  was  anjrthing  in  the  special  case  to  shew 
that  Buenos  Ayres  would  be  considered  as  on  the  voyage 
{rom  Laguna  de  los  Padres  to  the  United  Kingdom^  this 
objection  would  not  apply.     K,  for  instance,  vessels  had 
been  in  the  habit  of  taking  in  cargo  at  Laguna  de  los 
Padres^  and  then  proceeding  to  Buenos  Ayres,  and  so 
to  the  United  Kingdom,  there  might  be  an  answer  to 
^  objection ;  but  all  that  appears  is  that  there  was 
a  coasting  trade  between  Laguna  de  los  Padres  and 
Buenos  Ayres,  and  this  would  imply  that  cargo  taken 

^'^M^  #  Co,  and  askiog  why  the  Tessel  returned  to  Buenoa  A^ftu. 
Theb  answer  was  to  fill  up  and  dear,  as  this  was  a  oompnlsoiy  Chistom 
lu)Q8e  regalationi  and  in  support  of  which  they  permitted  ns  to  read  a 
pangraph  in  a  letter  from  Messrs.  Barbour,  Barclay  ^  Co.  The  date 
of  this  letter  we  cannot  of  conrse  remember,  or  in  fiict  we  may  not  even 
We  looked  at  its  date.    It  may  have  been  the  said  letter  of  13th 

"We  axe,  &c. 

"  AUxr.  Kay  #  Cor 
These  letters  were  part  of  a  correspondence  which  took  place  after  the 
Ion,  and  which  on  that  aeeount  MeUish  objected  to  as  not  admissible  in 

'•Tidencc. 
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[1870.]  in  at  Buenos  Ayres  would  be  transhipped  there  if 
Uabeowbe'  intended  for  the  United  Kingdom^  and  not  that  the 
HuTOBiKtov.  same  vessel  should  carry  them  on.  I  cannot  think  that 
the  policy  in  the  present  case  would  include  any  nnmber 
of  voyages  backwards  and  forwards  fiom  port  of  loading 
to  port  of  loading,  till  the  cargo  was  completed  and  the 
ship  ready  to  sail. 

I  must  say,  further,  that  I  agree  in  the  concdaaion  at 
which  my  brother  Martin  has  arrived,  that  L^agima  de 
lot  Padres  is  not  a  port  of  loading  within  the  meaning 
of  the  policy.    It  is  only  a  port  for  coasting  vessels, 
and  not  for  vessels    proceeding  to  Europe   or  other 
countries.    Now  the  agents  for  the  assured  supposed 
that  the  ship  could  and  would  proceed  direct  6om 
Laguna  de  los  Padres  to  the  United  Kingdom,  and  did 
not  intend  to  include  it  as  a  port  for  coasting  vessels  only. 
This  appears  distinctly  from  the  letter  of  the  plaintifis  to 
North,  Swing  tf  Co.,  dated  the  24th  December,  1861  (a), 
and  the  letter  of  Alexander  Kay  ^  Co.  to  Campbell, 
Cross  jr  Co.,  dated  the  16th  July,  1862  (&).   The  under- 
writer did  not  know  of  its  existence,  and  therefore,  of 
course,  did  not  intend  to  include  it.     Still,  if  the  words 
were  clear,  and  no  ambiguity  introduced  into  the  mean- 
ing of  them,  the  meaning  could  not  be  varied  by  the 
object  and  intention  of  the  parties.     But  it  appears 
to  me,  first,  that  upon  the  proper  construction  of  the 
policy  the  words  ''ports  of  loading''  mean  ports  of 
loading  for  Europe  and  other  countries,  including  the 
United  Kingdom,  as  the  agents  for  the  assured  intended, 
and  that,  following  Buenos  Ayres,  they  are  ports  ejusdem 
generis,  viz.,  ports  where  cargoes  might  be  loaded  for 
the  United  Kingdom  direct     And,  secondly,  that  so 

(a)  See  ante,  pp.  471-2.  (6)  See  ante,  note  (a),  p.  500. 
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sOoo  as  it  appears  that  there  are  two  classes  of  ports      [1870.] 

in  the  proTince,  via.,  such  ports  as  Buenos  Ayres  for     habrowkb 

loading  outwards  and  trading  with  Europe ^  which  may    h^xchihson. 

therefore  be  supposed  to  be  known  to  underwriters,  and 

also  such  ports  as  Loffuna  de  los  Padres,  for  coasting 

vessels  only,  and  which  would  probably  not  be  so  known, 

a  latent  ambiguity  is  introduced,  and  parol  evidence  is 

admissible  to  shew  which  class  of  ports  was  intended, 

and  then  it  is  certain  that  both  parties  understood  a 

port  where  the  ship  could  load  and  proceed  direct  to 

the  United  Kingdom. 

For  the  above  reasons,  I  think   that  the  plaintiffs 
cannot  recover  upon  the  policy  in  the  present  case. 

Judgment  reversed. 


IN  THE  EXCHEQUER  CHAMBER. 


Redhead  against  The    Midland    Railway  19(59. 

Company,  on  appeal.  Monday, 

May  KHh. 

[Reported  vol.  9,  p.  519.] 


Fleet  against  Perkins,  on  appeal.  Wednesday, 

May  12th. 

[Reported  vol.  9,  pp.  575.  585.] 
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Carriers  hy 
rtiiltray. 
•*  Personal 
Ivfjgaqe,^* 
Chilis  toy. 


HuDSTON    against  The   Midland     Railway 

Company. 

A  child's  toy  called  a  spring  horse,  78  lbs.  in  weight,  and  44  inches 
in  length,  standing  on  a  flat  surface,  is  not  within  the  regulation  of  a 
railway  Company  allowing  first  class  passengers  1 12  lbs.  "  of  personal 
luggage  only  (not  being  merchandise  or  other  articles  carried  for  hire 
or  profit)  free  of  charge.'* 

A  PPEAL  from  the  decision  of  the   Judge  of  the 
County  Court  of  Derbyshire,  holden  at  Derby. 

The  plaintiff  sought  to  recover  2s.  6d.  paid  hy  bim  to 
the  defendants  under  protest  at  King's  Cross  Station  for 
carriage  charged  hy  them  from  London  to  Beeston,  near 
Nottingham^  of  a  toy  called  a  spring  horse^  and  21  2s. 
damages  for  detention  in  London^  &a 

On  the  10th  March,  1868,  the  plaintiff  took  a  first 
class  return  ticket  from  Beeston,  near  Nottingham,  to 
King^s  Cross.     He  took  no  luggage  with  him,  but  while 
in  London  bought  for  his  family  a  child's   toy  csiled 
a  spring  horse   (an  improvement  on  the  old  rocking 
horse,  but  standing  on  a  flat  surface):   it  weighed 
78  lbs.   and   was   about   forty-four  inches  in  length. 
The  defendants  refused  to  allow  the  plaintiff  on  his 
return  journey  to  lake  it  with  him  as  luggage^  it  hmg 
an  article  for  the  carriage  of  which  they  had  a  regular 
and  fixed   charge  of  2f.  6</.    The  plaintiff  refused  to 
pay  the  charge,  and  the  train  was  despatched  without 
him ;  he  afterwards  paid  it  under  protest,  and  thereupon 
he  and  the  spring  horse  were  forwarded  by  the  oai^ 
train  leaving  King*s  Cross  for  Beeston. 
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Od  the  railway  ticket  issued  and  delivered  to  the 
plaintiff  there  was  the  following  printed  condition: — 
"  This  ticket  is  issued  subject  to  the  regulations  and 
conditions  stated  in  the  Company^s  time  tables  and 
bills/'  One  of  those  regulations  was  as  follows:  — 
'^  Luggage.  First  class  passengers  are  allowed  112  lbs. ; 
second  class^  100  lbs.,  and  government  passengers  56  lbs. 
of  personal  luggage  only  (not  being  merchandise  or 
other  articles  carried  for  hire  or  profit)^  free  of  charge. 
All  excess  of  luggage  above  the  weight  allowed  will  be 
charged  for  according  to  distance.'' 

The  defendants  contended  that  personal  luggage  con* 
aists  of  articles  of  wearing  apparel  and  such  other 
penonal  requisites  as  are  necessary  for  the  comfort  and 
convenience  of  the  passenger  whilst  travelling. 
Jodgment  was  given  for  the  defendants. 
The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  plaintiff  was  entitled  to  take  with  him  the 
spring  horse  free  of  charge,  or  whether  the  defendants 
were  entitled  to  charge  for  the  carriage  of  it. 

The  Midland  Railway  Act,  7  &  8  Vict.  c.  xviu.  s.  204., 
enacts^  ''  That  every  passenger  travelling  upon  the 
railway  in  a  first  class  carriage  may  take  with  him  his 
ordinary  luggage  not  exceeding  100  lbs.  in  weight,  &c. 
without  any  charge  being  made  for  the  carriage  thereof.'' 
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Maenamara,  for  the  plaintiff. — The  question  is,  whe- 
ther the  toy  called  a  spring  horse  is  personal  luggage 
within  the  regulations  of  the  railway  Company  referred 
to  in  the  ticket  taken  by  the  plaintiff.  The  language 
^^  by  the  Company  should  be  construed  liberally 
in  favour  of  travellers.  The  Company  in  framing  the 
regulation  must  be  taken  to  be  cognizant  of  the  ordinary 
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1869.        habits  oi  travellers  as  to  the  things  which  they  usuaU? 
Hininos      take  with  them  on  their  joomey  :  presents  and  toys  for 
MiDLAVD      children  are  within  that  class.     [^Hannen  J.    The  term 
(^^2J       "  personal  loggage''   points  to  a  distinction   between 
articles  which  passengers  can  conveniently  carry  and 
sndi  as  take  np  much  room.    Would  a  velocipede  or 
bicycle  be  within  it  ?     Hayes  J.     Suppose  a  number  of 
persons  on  bicycles  arriving  at  a  railway  station  for  the 
purpose  of  going  by  train    and  taking   their   bicycles 
with  them.]    Those  are  not  articles  usually  taken  by 
travellers;  but  the  term  ''  personal  luggage"  is  not  con- 
fined to  wearing  apparel  or  things  to  be  used  on  the 
journey;  it  would  include  a  cricket  bat,  an  angler's 
rod^  a  sportsman's  gun,  a  book  carried  for  amusement  or 
instruction ;  also  the  bedding  which  it  is  common  for 
sailors  going  to  join  their  ships  to  carry  with  them. 
[Lush  J.     In  JohnsoiCs  Dictionary y  *'  luggage"  is  defined 
to  be  ''  anything  cumbrous  and  unwieldy  that  is  to  be 
carried  away ;   anything  of  more  weight  than  value.''] 
The  term   '*  personal  luggage^'  might  be  construed  in 
a  larger   sense  as   including   anything    "  moveable.'' 
[Lush  J.    Though  a  sportsman  might  take  his  gun 
with   him  and  game  which   he  had  killed  and  was 
intended  for  his  own  use,  could  a  passenger  who  was 
going  to  stay  some  time  in  his  country  house  take  a 
hamper  with  him?     Hannen  J.     If  so  wide  a  meaning 
be  given  to  the  term,  a  person  might  supply  his  cellar 
by  taking  a  hamper  of  wine  with  him  on  successive 
journeys.]     A  barrel  of  oysters  taken  as  a  present  by  a 
person  going  on  a  visit  at  Christmas  time  would  be 
within  it     [Lush  J.     Passengers  frequently  take  with 
them  game  or  fish  in  a  basket]     The  meaning  of  the 
term  must  vary  with  the  habits  of  society.     This  is  an 
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article  which  a  person  going  from  home  with  his  family 
for  a  few  days  might  reasonably  take  with  him. 

GikUl  V.    The  London  and  North  Western  Railway 
Cmpany  (a)  and  The  Belfast  and  Ballymena  Railway 
Company  and  27k«   Londonderry  and  Cokraine  Railway 
Company  v.  Keys  (J)  only  decide  that  articles  of  mer- 
chandise are  not   personal  luggage.    Nor  are  things 
belonging  to  another  person  and  carried  for  his  service ; 
PMps  Y,  The  London  and  North  Western  Railway  Com- 
P<wy(c).     In    The  Great  Northern  Railway  Company, 
appts..  Shepherd,  respt.  (rf),  Parhe  B.  said,  p.  88,  •'  In 
tliis  case,  there  being  no  special  contract,  the  defendants 
were  bound  to  carry  the  plaintiff  and  his  luggage,  which 
term,  according  to  the  true  modem  doctrine  on  the 
subject,    comprises    clothiog    and   such  articles  as  a 
trsTeDer  usually  carries  with  him  for  his  personal  con- 
lenience ;  perhaps  even  a  small  present,  or  a  book  for  the 

• 

jonmey,  might  be  included  in  the  term ;  but  certainly 

not  merchandise  or  materials  bought  for  the  purpose 

of  being  manufactured  and  sold  at  a  profif    In  Phelps 

^-  The  London  and  North  Western  Railway  Company  {c) 

^rU  C.  J.  said,  pp.  330-1,  **  It  is  agreed  on  all  hands 

that  it  is  impossible  to  draw  any  very  well  defined  line 

M  to  what  is  and  what  is  not  necessary  or  ordinary 

'^SS^  for  a  traveller ;  that  which  one  traveller  would 

consider  indispensable,  would  be  deemed  superfluous 

^  unnecessary  by  another.     But  the  general  habits 

and  wants  of  mankind  must  be  taken  to  be  in  the  mind 

of  the  carrier  when  he  receives  a  passenger  for  convey* 

^nce:  and  the  law  makes  him  responsible  for  all  such 

fa)  10  C.  B.  N.  S.  IM ;  affirmed  in  error,  13  Id.  818. 
ih)  9  H.  L,  C.  p56.  (r)  19  C.  B.  N.  S.  321. 

Id)  8  Exch.  30. 
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things  as  may  fairly  be  carried  by  the  passenger  for 
hifl  personal  use.    When  something  is  carried  which 
is  manifestly  not  for  personal  ose,  or  that  which  a 
trayeller  would  ordinarily  carry  for  his  personal  comfort 
or  conyenience,  the  carrier's  responsibility  ceases.''  And 
ByUi  J.  said,  p.  331, ''  A  man's  title  deeds  and  securities 
do  not,  I  think,  fall  within  the  description  of '  ordinary 
In^ag®-'''    The  definition  of  the  synonymous  term 
"^^^&%^^'  has  undergone    much  discussion  in  jdme- 
riea.    In  Angell  on  Carriers^  §  115,  p.  100,  4th  ed., 
it  is   said,   "  The   implied   undertaking  of   the    pro- 
prietors of  stage  coaches,  railroads,   and    steamboats 
to  carry  in   safety  the  baggage  of  passengers  is  not 
unlimited,  and  cannot  be  extended   beyond    ordinary 
baggage,  or  such  baggage  as  a  trayeller  usually  carries 
with  him  for  his  personal  conyenience;"  and  pp.  101-2, 
"  All  articles  which  it  is  usual  for  persons  trayelling  to 
carry  with  them,  whether  from  necessity,  or  for  conye- 
nience,  or  amusement  (such  as  a  gun^  or  Juking  tackk), 
fall  within  the  term  baggage.     So  likewise  does  money, 
not  exceeding  a  reasonable  amount;  and  a  watch  has 
been  held  to  be  a  part  of  a  trayeller's  ba^age,  and  his 
trunk  a  proper  place  in  which  to  carry  if  And  in  Story 
Law  of  Bailments^  §  499,  p.  441,  7th  ed.,  treating  of 
the  liabUity  of  carriers  for  the  baggage  of  passengers, 
it  is  said,   '*By  baggage  we  are  to  understand  such 
articles   of  necessity  or  personal  conyenience  as  are 
usually  carried  by  passengers  for  their  personal  use, 
and    not    merchandise  or  other    yaluables,    although 
carried  in  -the  trunks  of  passengers,   which  are  not 
designed  for  any  such  use,  but  for  other  purposes,  such 
as  a  sale  and  the  like.''     And  pp.  443-5,  ''  The  term 
baggage  has  been  thought  to  include  personal  jewelry; 


XXXn.  VICTORIA, 


509 


a  wateh  in  a  tmnk^  valued  at  $94 ;  a  set  of  carpenters' 
tools,  to  a  reaaonable  amount ;  a  pair  of  pistols ;  money 
in  a  trunk  to  a  reasonable  amount,  bonS  fide  intended 
for  traveUing  expenses,  and  personal  use ;  although  on 
this  point  the  decisions  are  not  uniform.  But  not  large 
sums  of  money,  such  as  are  carried  merely  for  trans* 

« 

portation,  and  not  for  convenience  on  the  way/' 
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WUls  {Huish  and  J.  C.  Carter  with   him),  for  the 
d^endants. — The  term  "  personal  luggage"  means  some- 
thing which  is  contained  in  a  small  compass.     A  spring 
borse  is  an  article  of  furniture  for  a  nursery,  and  is  no 
loore  personal  luggage  than  any  other  article  of  fumi- 
toie  for  a  house,  as  an  armed  chair,  a  writing  table  or  a 
four  post  bedstead.    If  such  a  thing  as  this,  or  a  rocking 
borse  or  go  cart«  is  within  the  term  ''personal  luggage,'' 
a  passenger  with  an  infant  child  will  be  able  to  take 
for  its  use  without  charge  a  cradle  (which  is  a  moveable 
\)ed),  provided  it  be  not  above  the  allowed  weight.     All 
railway  Companies  charge  for  perambulators.    The  defi- 
nition of  **  personal  luggage"  as  anything  which  a  person 
going  from  home  for  a  day  might  require,  would  include 
a  bath,  but*  exclude  a  spring  horse.     [Lush  J.    Stat. 
7  &8  Vict,  c.  xviii.  s,  204.  uses  the  term    "ordinary 
luggage.'']    This  is  certainly  not  an  article  ordinarily 
carried  by  passengers.     The  habits  of  society  vary,  and 
therefore  it  is  liberal  in  railway  Companies  to  allow 
passengers  to  take  without  chaise  whatever  under  a 
ceitain  weight  comes  within  "  personal  luggage ;"  but 
the  term  does  not  include  a  barrel  of  beer,  or  a  sack  of 
potatoes.     Also  if  this  machine  is  personal  luggage, 
one  of  more   delicate  construction,  as  a  sewing   ma- 
chine,  would  be.     [Lush  J.     The  regulation  in  ques- 
^on  excepts  merchandise,  though  that  is  not  personal 
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luggage.     Stat.  7  &  8  VicL  c.  85.  i.  6.,  which  esU- 
blished  the  parliamentary  train  for  the  poorer  class  of 
travellers,  provides  that  each  passenger  by  such  train 
shall  be  allowed  to  take  with  him  half  a  hundred  weight 
of  luggage  not  being  merchandize  or  other   articles 
carried  for  hire  or  profit  without  extra  charge.]  In  CaiUl 
V.  The  London  and  North  Western  Railway  Company  (a) 
WiUes  J.  said,  p.  174^  '^I  think  that,  when  a  passenger 
takes  a  ticket  at  the  ordinary  charge,  he  must,  accord- 
ing to  common  sense  and  common  experience,  be  taken 
to  contract  with  the  railway  Company  for  the  carriage 
of  himself  and  his  personal  luggage  only ;  and  that  he 
can  no  more  extend  the  contract  to  the  conyeyance  of 
a  single  package  of  merchandise  than  of  his  entire 
worldly  possessions."      In   Story  Law    of  Bailments^ 
§  499,  p.  441,  note  3,  7th  ed.,  all  the  American  cases 
on  the  question  are  collected,  and  a  passage  is  quoted 
from  the  judgment  of  Nisbeit  J.  in  Dibble  t.  Brown  (A), 
who,  after  citing  the  proposition  from  Story,  proceeds: 
*'  In  Orange  County  Bank  y.  Brown  (c)  Nelson  J.  says, 
[pp.  1 1 7-8,]  '  A  reasonable  amount  of  ba^age,  by  custom 
or  the  courtesy  of  the  carrier,  is  considered  as  included 
in  the  fare  for  the  person;  but  Courts  ought  not  to 
permit  this  gratuity  or  custom  to  be  abused,  and  under 
pretence  of  baggage  to  include  articles  not  within  the 
sense  or  meaning  of  the  term,  or  within  the  object  or 
intent  of  the  indulgence  of  the  carrier^  and  thereby 
defraud  him  of  his  just  compensation,  and  subject  him 
to  unknown  and  illimitable  hazards.'     In  Hawkins  t. 
Hoffman  {d)  Branson  J.  says,  pp.  [589-90,]  '  An  agree* 
ment  to  carry  ordinary  baggage  may  well  be  implied 


(a)  10  C,  B.  N.  S,  154;  affirmed  in  error,  13  Id.  818. 

{b)  12  Geo.  217.  (c)  9  Wend,  N.  K.  Sep.  85. 

(rf)  6  ffm  N.  r.  Rep.  586. 


XXXII.   VICTORIA. 


511 


from  the  usual  course  of  business ;  but  the  implication 
cannot  be  extended  a  single  step  beyond  such  things 
as  the  trayeller  usually  has  with  him  as  part  of  his 
luggage.      It   is    undoubtedly  difficult  to  define  with 
accuracy  what  shall  be  deemed  baggage  within  the  rule 
of  the  earrier'a  liability.     I  do  not  intend  to  say  that 
the  articles  mast  be  such  as  every  man  deems  essential 
to  his  comfort ;  for  some  men  carry  nothing,  or  very 
httle,  with  them  when  they  travel,  while  others  considt 
their  conyenience  by  carrying  many  things.    Nor  do  I 
intend  to  say  that  the  rule  is  confined  to  wearing  apparel, 
brushes,  razors,  writing  apparatus,  and  the  like,  which 
most  persons  deem  indispensable.    If  one  has  books  for 
his  instruction  or  amusement  by  the  way,  or  carries 
his  gun  or  fishing  tackle,  they  would  undoubtedly  fall 
within  the   term  baggage,  because   they  are  usually 
carried  as  such.    This  is  I  think  a  good  test  for  deter- 
mining what  things  fall  within  the  rule.     It  has  been 
decided  that,  under  the  term  baggage,  merchandise,  as 
silks  or  other  fine  articles,  are  not  embraced ;  nor  large 
soms  of  money,  nor  samples  of  merchandise.     A  watch 
is  embraced,  according  to  the  Ohio  Courts.' "    He  states 
as  the  result  of  a  review  of  the  authorities  "We  are 
8ti\l  without  a  rule  for  determining  what  articles  are 
included  in  baggage.     For  such  things  as  would  be 
necessary   to   one   man   would   not  be   necessary   to 
another;   articles  which  would  be  held  but  ordinary 
conveniences  by  A,  might  be  considered  incumbrances 
^y  B.    One  man,  from  choice,  or  habit,  or  from  edu- 
cational incapacity  to  appreciate  the  comforts  or  con- 
veniences of  life,    needs   perhaps   a   portmanteau,   a 
change  of  linen,   and    an    indifferent   razor ;    whilst 
another,  from  habit,  position,  and   education,  is   un* 
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happy  without   all   the  appliances  of  comibrt 
surround  him  at  home.    The  quantity  and  character  of 
baggage  must  depend  very  much  upon  the  condition  in 
life  of  the  travelier — ^his  calling,  his  habits,  his  tastes., 
the  length  or  shortness  of  his  journey,  and  whether  he 
travels  alone,  or  with  a  family.    If  we  .  .  .  say  that  the 
articles  of  necessity  or  of  convenience  must  be  such  as 
are  usually  carried  by  travellers  for  their  personal  nse, 
we  are  still  at  fault,  because  there  is  [in]  no  State  of 
tliis  Union,  nor  in  any  part  of  any  one  State,  any  settled 
usage,  as  to  the  baggage  which  travellers  cany  with 
them  for  their  personal  use.   The  quantity  and  character 
of  baggage  found  to  accompany  passengers  are  as  Marions 
as  are  the  countenances  of  the  travellers.''     [He  also 
cited  a  passage  from  the  judgment  of  Treat  C.  J.  in 
Woods  V.  Devin  (a),  quoted  in  Story  Law  of  Bailments, 
§  449,  p.  444,  note  5,  7th  ed.] 


Macnamara,  in  reply.  —  This  spring  horse  is  not 
furniture,  but  a  child's  toy.  Luggage  means  something 
bulky,  and  does  not  exclude  all  machines;  a  sewing 
machine  would  be  within  it.  The  question  here  is 
not,  as  in  the  cases  cited  for  the  defendants,  as  to  the 
responsibility  of  the  Company  for  not  carrying  an  article 
safely,  but  as  to  the  right  of  the  Company  to  charge  for 
it  on  the  ground  of  its  not  being  personal  or  ordinary 
luggage. 


Lush  J.  I  am  of  opinion  that  our  judgment  must 
be  for  the  defendants.  It  must  be  taken  that  in  this 
regulation  the  Company  intended  to  express  the  same 
condition  as  is  expressed  in  their  special  Act,  7  &  8 
Vict  c.  xviii.   s,  204.,    although    the    phraseology    is 

{a)  13///.  R.  746. 
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different    The  regulation  allows  first  class  passengers 
112  lbs.  of  personal  luggage,  not  being  merchandise  or 
other  articles  carried  for  hire  or  profit,  free  of  charge. 
It  is  not  difficult  to  define  what  is  excluded  by  this 
reaerration.    The  privilege  given  to  personal  luggage 
does  not  extend  to  articles  of  merchandise  nor  to  articles 
carried  for  hire  or  profit,  that  is,  where  the  person 
makes  a  profit  from  the  carriage  of  them,  although  they 
may  be  of  a  description  which,  under  other  circum- 
stances, would  fall  within  the  term  **  personal  luggage.'' 
But  it  is  extremely  difficult    to  frame  a  definition 
which  would  include  every  thing  intended  to  be  within 
the   regulation,    and    exclude    every   thing    intended 
to  be  excluded.     I  am  not  satisfied  with  any  of  the 
definitions  which  have  been  referred  to,  though  they 
were  sufficient  for  the  ca^es  in  which  they  were  pro- 
nounced :  perhaps  it  is  impossible  to  frame  one  which 
would  be  precise  enough  for  all  cases.     At  all  events 
the  interpretation  put  upon  the  regulation  by  the  Com- 
pany is  not  wide  enough,  for  they  contend  that  the 
term  ''  personal  luggage**  applies  only  to  articles  carried 
by  the  passenger  for  his  personal  comfort  and  conve- 
nience as  a  traveller.     It  could  not  be  intended  to  be  so 
limited.     I  think  the  term  means  the  same  as  that 
used  in  the  statute,  viz.^  ''  ordinary  luggage,"  that  is, 
things  which   passengers  usually  carry  with   them  in 
travelling.     So  that  when  the  plaintiff  paid  for  his 
ticket  and  the  Company  were  considering  what  was  the 
description  of  goods  which  he  was  entitled  to  take  free 
of  charge,  they  would  have  regard  to  the  usual  habits 
of  passengers  in  respect  to  articles  carried  by  them. 
The  article  in  question  goes  beyond  that  limit ;  it  is 
called  a  child's  toy,  but  it  cannot  be  considered  as  a 
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mere  toy,  which  conveys  the  idea  of  something  which 
may  be  carried  in  the  hand.  And  it  is  not  an  article 
ordinarily  carried  by  passengers  as  part  of  their  luggage. 
Therefore  the  judgment  of  the  County  Court  Jadge 
was  right 


Hannen  J.  concurred. 


Hates  J.  The  term  "personal"  or  "ordinary  luggage 
must  vary  according  to  the  usages  of  mankind  ;  for  ex- 
ample^ certain  districts  in  America  may  be  so  ill  supplied 
with  comforts  and  conveniences  for  travellers  as  to  make 
it  reasonable  for  them  to  carry  extraordinary  things 
with  them  \  and  in  some  districts  a  pistol  may  be  part  of 
the  ordinary  accompaniments  of  passengers :  in  former 
times  it  would  have  been  thought  not  safe  to  travel 
without  one  in  the  neighbourhood  of  the  Metropolis  for 
protection  against  robbers,  though  now  it  would  be  an 
exceptional  thing.     It  has  been  said  that  passengers 
usually  take  toys  with  them^  but  generally  toys  are  such 
things  as  can  be  carried  by  hand.  Dr.  Johnson  in  his  Dic- 
tionary defines  a  toy  to  be,  "  1.  A  petty  commodity  ;  a 
trifle;  a  thing  of  no  value."  "2.  A  play  thing;  a  bauble." 
These  descriptions  do  not  at  all  apply  to  a  spring  horse 
78  lbs.  in  weight  and  forty-four  inches  in  length,  which 
is  to  carry  a  child.     Such  an  article  requires  separate 
packing  and  a  particular  mode  of  carriage  in  order  to 
carry  it  safely :  the  Company  could  not  put  it  into  the 
luggage  van  in  the  same  manner  as  they  would  ordinary 
l^gAge.    It  would  be  absurd  to  throw  on  railway  Com- 
panies the  burden  of  special  arrangements  for  the  car- 
riage of  an  article,  and  at  the  same  time  call  it  personal 
luggage*  Mr.  Wilb  properly  argued  that  a  person  might 
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traTel  often  and  never  see  an  article  such  as  this 
carried  as  part  of  the  personal  luggage  of  a  traveller : 
it  is  clearly  exceptional.  Further,  when  such  an  article 
is  taken  to  its  destination  it  remains  there ;  it  does  not 
travel  about  with  the  child  for  whose  use  it  is  intended. 
A  liberal  construction  is  indeed  to  be  given  to  the  term 
"personal  luggage,''  so  that  passengers  may  now  take 
with  them  many  things  which  they  could  not  have  taken 
in  the  days  of  coaching ;  but  anything  not  usuaUy  taken 
by  passengers  on  a  railway  is  not  within  the  term. 

Judgment  for  the  defendants. 
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Pbideaux,    Public   Officer  of  The  Devon  and 
Cornwall  Banking  Company,  against  Criddle. 

C,  the  payee  of  a  cheque  drawn  on  Monday,  the  4th  June,  on  a  bank  at 

FalmotUk^  paid  it  on  Tuesday,  the  5th,  to  the  credit  of  his  account  in  a 

WdV  at  Truro,  which  is  about  ten  miles  from  Fahnouth,    On  Tuetday, 

the  5th,  the  Tiruro  Bank,  having  no  agent  at  Falmouth,  sent  the  cheque 

to  £.  ^  Co,  their  London  agents,  who  received  it  on  Wednesday,  the  6th, 

and  handed  it  through  the  Clearing  House  to  the  London  agents  of  the 

Falmouth  Bank ;  they  forwarded  it  to  the  Falmouth  Bank,  who  received 

it  on  Thursday,  the  7th,  and  debited  the  drawer's  account  with  the 

amount  and  caDcelled  the  cheque,  and  by  post  of  the  same  day  wrote  to 

their  London  agents  to  pay  it  on  their  account     On  the  morning  of  that 

day  their  London  agents  stopped  payment,  and  the  London  agents  of  the 

Into  Bank  wrote  to  the  Fatmouih  Bank  reoueetins  them  to  return  the 

cheque  or  pay  it.  On  Friday,  the  8th,  the  Falmouth  na,nk  wrote  refusing 

to  do  either,  and  on  the  following  day  stopped  payment.    On  Saturday, 

the  9th,  the  Truro  Bank  gave  V.  notice  of  dishonour.    Held,  that  the 

Tnaro  Bank  were  entitled  to  debit  C,  with  the  amount  of  the  cheque, 

inasmuch  as 

(1).  They  were  not  bound  to  send  the  cheque  direct  to  the  Falmouth 
Bank,  and  therefore  it  was  presented  in  due  time. 

(2).  Notice  of  dishonour  was  given  to  C  in  due  time. 

nPHE    declaration    contained    the    common     money 
counts. 
Pleas.    Never  indebted,  payment,  and  set-off. 
B?  consent  the  following  case  was  stated. 


Tuesday, 
Mayliih. 

Cheque, 
Presentment. 
Notice  of 
dishonour. 
Banker  and 
customer. 
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18G9.  The  Deoon  and  Cornwall  Banking  Company,  hereinafter 

Prideaux     called  the  plaintifis,  carry  on  the  business  of  bankers  ib 

Cbiddli.      Cornwall  and   have  branch  establishments  at   sereral 

different    places,  and,   amongst  others,   at    Truro,   in 

Cornwall. 

The  defendant  for  some  time  previous  to  June,  1866, 
and  until  August  in  the  same  year  was  a  customer  of  the 
plaintiffs  and  kept  an  account  at  their  branch  at  Truro. 

At  the  time  of  the  commencement  of  this  action 
there  was  a  balance  of  106^  4«.  due  from  the  defendant 
to  the  plaintiffs  upon  his  banking  account,  unless  he  is 
entitled  to  be  credited  in  such  account  with  the  amount 
of  the  cheque  after  mentioned,  in  which  case  nothing 
was  due  to  them. 

On  Monday y  the  4th  June,  a  person  named  Anderiam, 
who  kept  an  account  with  Hawkey  and  Compamf^ 
Bankers,  carrying  on  business  at  Falmouth,  in  Cornwall^ 
drew  a  cheque  on  them  for  106/.  4f.  in  favour  of  the 
defendant.  This  cheque  was  received  by  the  defendant 
at  Truro  on  the  afternoon  of  the  same  day,  and  on  the 
following  morning  was  paid  by  him  to  the  plaintiffs  to 
the  credit  of  his  account  with  them  at  their  Trwro 
branch. 

The  plaintiffs  had  not  any  branch  establishment  or 
agent  at  Falmouth  (which  is  about  ten  miles  from 
Truro)^  but  there  was  direct  postal  communication 
twice  every  day  between  these  places.  Letters  posted 
in  the  morning  at  Truro  before  half  past  seven  o'clock 
were  delivered  at  Falmouth  before  ten,  and  those  posted 
in  the  afternoon  before  four  were  delivered  before  six. 
The  business  hours  o{  Hawkey  and  Company  at  Falmouth 
were  from  ten  till  three,  but  the  clerks  remained  two  or 
three  hours  after.     Letters  received  by  the  afternoon 
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post  were  not  answered  until  the  following  morning,        1869. 
unlcM  an  answer  by  return  of  post  was  requested  by  the     pbiobadx 
writer.  ^    ^• 

The  manager  of  the  plaintiffs'  Truro  branch  sent  the 

cheque  by  the  post  of  Tuesday  the  5th  June  (the  same 

day  on  which  it  was  paid  in)  to  their  London  agents, 

Barclay  and  Campany^  who  received  it  on  the  morning 

of  the  6th  June.     On  the  same  day  ( Wednesday  the 

6th)  the  cheque  was  handed  by  Barclay  and  Company, 

through  the  Clearing  House,  to  the  Agra  and  Master- 

noa'i  Banky    who  then   were  the   London   agents  of 

Havkey  and   Company^  upon  whom   the  cheque   was 

drawn.     The  Agra  and  MasiermarCs  Bank  by  post  the 

same  day   forwarded  the  cheque  to  Hawkey  and  Com- 

pany  at  Falmouth.     The  Agra  and  Mastermaiis  Bank 

was  open  until  the  close  of  banking  hours,  viz.,  5  o'clock, 

on  the  6th.     It  subsequently  on  the  same  evening  was 

known  that  the  Bank  had  suspended  payment  and  would 

not  re-open  on  the  following  day.     On  the  morning  of 

the  7th  the  doors  were  closed. 

Hawkey  and  Company  received  the  cheque  in  due 
<xmise  of  post  on  the  morning  of  Thursday  the  7th, 
when  they  knew  of  the  suspension  of  the  Agra  and 
MaOerman's  Bank*  They  then  debited  the  drawer's 
account  with  the  amount  and  cancelled  the  cheque,  and 
by  the  post  of  the  same  day  wrote  to  the  Agra  and 
Uasterman^s  Bank  requesting  them  to  pay  the  cheque 
on  their  account  They  did  not  remit  any  funds  to  the 
49^a  and  Masterman's  Bank  to  meet  the  cheque.  The 
^gra  and  MoMtermatis  Bank  received  Hawkey  and  Com- 
P^s  letter  on  Friday,  the  8th  June.  The  cheque  was 
not  paid  to  Barclay  and  Company  and  remained  unpaid. 
Upon  the  suspension  of  the  Agra  and  Masterman's 
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1809.  Sank,  Barclay  and  Company  wrote  on  Thvarsdayj  the 
Pkidbaux  '^'^»  direct  to  Hawkey  and  Company  at  Falmcfutk  re- 
p^  ^'  questing  them  either  to  pay  the  cheque  or  return  it.   On 

Friday i  the  8th^  Hawkey  and  Company  replied  by  letter 
to  Barclay  and  Company  refusing  either  to  pay  the 
cheque  or  return  it,  aUeging  that  they  had  debited  the 
drawer's  account  with  the  amount  of  the  cheque  and 
directed  the  Agra  and  Masterman^s  Bank  to  pay  it. 

On  Saturday,  the  9th  June,  Hawkey  and  Compasity 
suspended  payment,  and  never  resumed  payment. 

The  cheque  was  retained  by  Hawkey  and  Company 
and  by  the  trustees  appointed  for  winding  up  their 
affairs  until  the  25th  October,  when,  acting  under  legal 
advice,  they  returned  it  to  the  plaintiffs,  who  offered 
to  return  it  to  the  defendant's  solicitor  about  a  week 
after  it  had  come  to  their  hands,  but  he  declined  to 
receive  it. 

On  Saturday,  the  9th  June,  the  manager  of  the  plain- 
tiffs' Truro  branch  saw  the  defendant,  and   informed 
him  of  the  nonpayment  of  the  cheque,  stating  that  he 
did  not  know  in  whose  possession  it  was,  but  would 
write  and  obtain  the   information.     He  also   subse- 
quently informed  the  defendant  that  his  account  had 
been  debited  with  the  amount  of  it.    The  account  was 
not  so  debited  until  the  23rd  June.    It  is  the  ordinary 
usage  of  bankers,  when  a  cheque  is  paid  in  by  a  cus- 
tomer, to  enter  the  amount  to  his  credit,  and,  if  such 
cheque  is  not  paid,  then  immediately  upon  its  dishonour 
to  return  it  to  the  customer,  and,  upon  so  doiug,  to 
debit  his  account  with  it. 

The  course  pursued  by  the  plaintiffs  in  forwarding 
the  cheque  to  their  London  agents  to  be  presented  to 
the  London  agents  of  Hawkey  and  Company  through 
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the  Clearing  Honse^  was,  in  1866,  the  nsual  and  ordi-        1869. 

nary  ooarse  pursued  by  country  bankers  out  of  Com'     Pbideaux 

«««//.     It   was    also  the    usual    and    ordinary  course      Ceiddlb. 

piursued  by  bankers  in  Cornwall  with  respect  to  cheques 

drawn    upon    banks  out  of  Cornwall      It  was  also 

the  usual  and  ordinary  course  pursued  by  the  plain- 

tifi,  whether   the  bank  upon  which  the  cheque  was 

drawn  was  in    or  out  of  Cornwall     It  was   also  .  the 

usual  and  ordinary  course  pursued  by  the  banks  in 

Cornwall  with  respect  to  cheques  drawn  upon  the  plain- 

tifis*  Cornwall  branches.  With  respect  to  cheques  drawn 

upon  one   Cornwall  bank   and  paid  into  another  an 

arrangement  or  understanding  had  existed  for  many 

Jttis  amongst  the  principal  banks  in  Cornwall  as  to 

the  pr^entation  of  such  cheques.    The  practice  pursued 

under  that  arrangement  or  understanding  was  as  follows. 

The  cheque  was  sent  by  post  to  the  bank  upon  which 

it  was  drawn.     A  settlement  took  place  every  Saturday 

oetweeu  the  two  banks  with  respect  to  all  cheques  which, 

during  the  preceding  week,  had  been  so  sent  from  one  to 

the  other,  and  the  balance  due  from  one  bank  to  the  other 

Tipon  such  settlement  was  paid  in  London  on  the  Tuesday 

foBowing.    The  plaintiffs  had  never  been  parties  to  that 

wwi^ment,  nor  had  any  newly  established  bank.     It 

was  confined  to  the  private  banks.     If  the  plaintiffs 

had  followed  that  practice  in  the  present  case,  the 

cheque  in  question  would  have  been  received  by  Hawkey 

fl«^  Company  on  Wednesday  the  6th  June.    It  would, 

^^  the  same  day,  have  been  cancelled  by  them,  and 

charged  to  the  account  of  Anderton  and  Company,  and 

tie  plaintiffs  credited  with  the  amount  of  it.     The 

accounts  for  the  precedmg  week  between  the  plaintiffs 

and  Hawkey  and  Company  would,   according  to  that 

'^^'  X.  2  m  b.  &  s. 
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1869.        practice^  if  Hawkey  and  Company  had  not   suspended 
"peideaux     payment,  have  been  balanced  in  the  country  on  Saturday 
CaiDDLB      ^^^  ^^  June,  and  the  balances  would  have  been  paid  in 
London  on  Tuesday  the  12th  June. 

The  defendant  was  not  aware  of  the  practice  followed 
by  the  plaintiffs  of  sending  through  the  clearing-  houses 
in  London  cheques  drawn  upon  banks  in  Cornwall,  nor 
he  aware  of  the  practice  followed  by  other  Cornwall 

In  the  month  of  May,  1867,  a  meeting  of  Comtpoll 
bankers  was  held.     The  plaintiffs  were  not  parties  to 
this  meeting,  and  were  not  represented  at  it.     At  this 
meeting  resolutions  were  come  to  that  for  the  fnture 
all  cheques  upon  other  banks  in  Cornwall  paid  in  by 
customers  should  be  passed  through  the  London  Clearing' 
House,  and  that  notice  of  those  resolutions  should  be 
issued  by  the  bankers,  parties  to  that  meeting,  to  their 
respective  customers.     After  this  meeting  such  notice 
was  issued  accordingly. 

After  the  stoppage  of  Hawtey  and  Company,  and 
before  the  defendant  ceased  to  be  a  customer  of  the 
plaintiffs,  the  latter  inserted  the  following  notice  in  the 
pass  book  of  the  defendant. 

*' Notice. 
"  Cheques  on  Bankers. 

"  The  Devon  and  Cornwall  Banking  Company  under- 
takes only  to  forward  the  above  by  post  for  collection, 
to  become  answerable  for  the  proceeds  when  they  are 
actually  received  (notwithstanding  such  cheques  may 
have  been  credited  to  the  accounts  of  customers  for 
whom  they  were  received),  but  the  Company  does  not 
undertake  to  give  notice  of  delay  of  payment,  any  loss 
from  which,  or  from  theft,  fraud,  insolvency  or  otherwise, 
is  to  be  at  the  customer's  risk/' 
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The  Court  was  to  be  at  liberty  to  draw  any  inference       1869. 
of  fact  which  a  jury  might  draw.  Pbidiaux 

The  question   for  the  opinion  of  the  Court  was,      c^ippi.^ 
whether  the  plaintiffs  at  the  time  of  the  commencement 
of  this  action  were  entitled  to  debit  the  defendant  with 
the  amount  of  the  cheque. 

Coxan  (Field   lyith    him),  for  the    plaintiff. — The 
ordinary  usage   of  country  bankers  in  presenting  the 
cheques  of  their  customers  drawn  on  country  banks  for 
payment  is  to  send  them  to  their  correspondents  in 
I/indon  that  they  may  pass  through  the  country  clearing 
house  there.     The  plaintiff's  bank,  having  no  agent  at 
fijimauth^  adopted  this  usage,  which,  in  Hare  v.  Henty  (a), 
was  held  to  be  reasonable ;   and  the  same  case  decides 
that  their  correspondents  had  the  whole  of  the  following 
day  for  presenting  it  for  payment.    On  the  other  hand, 
if  the  practice  pursued  under  the  arrangement  or  under- 
staadmg  amongst  the  principal  banks  in  Cornwall  had 
been  foUowed,  and  the  cheque  had  been  sent  to  FaU 
f/umth  on  Wednesday y  the  Faitnouth  bank  would  not  have 
paid  it  till  Saturday,  and  on  that  day  they  stopped  pay- 
ment.   Therefore  the  plaintiff's  bank^  having  entered 
the  amount  of  the  cheque  to  the  defendant's  credit,  were 
entitled  upon  its  dishonour  to  debit  the  defendant's 
account  with  it. 

Sir  George  Honyman,  for  the  defendant — First.  The 
cheque  was  not  presented  in  due  time.  In  conformity 
to  the  rule  laid  down  in  Hare  v.  Henty  (a),  the  plaintiff's 
bank,  having  received  the  cheque  on  the  5th  ./fiiie,  ought 
^  have  sent  it  to  Falmouth  by  the  first  post  on  the  6th,  for 

(a)  10  a  B,  N.  a.  65. 
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1869.        when  they  received  it  from  the  defendant  '*  they  becaone 
PaiDKAuz     his  agents  to  receive  the  money  upon  it  as  early  as 
Criddlb.      possible" ;  Kikby  v.  WiJUams  (a),  per  AbbM  C.  J-  ;  and 
if  they  had  sent  it  to  Falmouth  on  the  6th  it  ivonld 
have  been  received  in  the  afternoon  of  that  day  and 
would    have   been   paid.      \^Hannen  J.     The  mode   of 
carrying  on  the  business  of  bankers  does  not  depend 
upon  the  number  of  posts  in  the  day  there  may  be 
between  two  places]     In  Hare  v.  Henty  (b)  the  round- 
about way  of  sending  the  cheque  from  Wortldng  through 
the  country  clearing  house  in  Lond4m  did  not  take  more 
time  than  if  it  had  been  sent  direct  to  the  agent  of  the 
Worthing  Bank  at  Lewes  for  presentment     [Lush  J. 
So,  in  the  present  case,  if  the  cheque  had  been  sent 
direct  to  Falmouth  it   would  not   have   reached    the 
Falmouth  Bank  earlier  than  Thursday."]     The  course  of 
business  pursued  by  the  principal  banks  in  Cornwall  was 
departed  from  by  sending  the  cheque  to  London.     In 
Hudson  V.  Ede  (c)  the  shipowner  was  held  to  be  bomid 
by  the  practice  of  the  grain  trade  at  the  mouth  of  the 
Danube,  though  depending  upon  facts  unknown  to  him. 
On  the  other  hand,  the  course  of  business  pursued  by  the 
plaintiffs'  bank  was  not  binding  on  the  defendant,  as  it 
was  not  the  universal  usage  of  bankers  in  Cornwally  and 
he  had  no  notice  of  it;  Sweeting  v.  Pearce{d).  [Hannen  J. 
referred  to  Firth  v.  Thrush  (e),  and  Byles  on  BUls,  276, 
9th  ed.,  citing  Chde  v.  Bayley  if)  as  an  authority  for  the 
position  that  '^  where  a  bill  passes  through  several  branch 
banks  of  the  same  establishment,  each  branch  may  be 

(a)  bB.^A,  816.  819.  (6)  10  C.  B,  N.  S.  65. 

(c)  SB.j-  S.eSl;  affirmed  in  error,  Id.  639. 
(rf)  9  a  B.  y,  8.  534.  («)  8  A#  C,  387. 

if)  12  M,  4-  W.  51. 
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considered  as  a  distinct  holder,  entitled  to  receive  and       1869. 
transmit  notice  aa  8uch."]     The  plaintiflf's  bank  by  tlie     prideaux 
course  which  they  pursued^  made  the  cheque  their  own.  By      criddlb. 
sending  it  to  Hawkey  §•  Co.  at  Falmouth^  "  they  thereby 
constituted  them  their  agents  to  present  to  themselves*' ; 
BaUftf  and  others^  appts.,  Bodenham^  respt.  {a),  per  Erie 
C.  J.    Hawkey  §•  Co,  debited  the  drawer's  account  with 
it^  and  therefore  the  defendant  is  exempted  from  liability. 
The  plaintiff's  bank  did  not  debit  the  defendant's  account 
with  the  amount  of  the  cheque  until  the  23rd  Jane, 

Secondly.    The   plaintiff's  bank   did  not   give   the 

defendant   due  notice  of  dishonour.      Barclay  §•   Co, 

knew  of  the    failure   of    The   Agra   and  Mastermang 

Bank  on  the  7th,  and  they  ought  to  have  presumed  that 

the  cheque  was  dishonoured^  and  were  bound  to  return 

it  without  delay  to  tlie  defendant,  with  notice  of  dishonour. 

[Hannen  J.     Suppose  they  had  constructive  notice  of 

dishonour,  they  were  not  bound  to  inform  the  plaintiff's 

Wk  earlier  than  by  the  next  day^s  post,  and  then  this 

notice,  which  was  given  on  Saturday^  would  be  in  time.] 

The  rule  is,  that  presentment  of  a  cheque  as  well  as 

notice  of  dishonour  should  be  sent  as  soon  as  practicable 

on  the  day  after  the  notice  is  received  or  the  cheque 

dishonoured,     [flannen  J.     In  H^ilUams  v.  Smith  (b)  it 

was  held  that  the  true  rule  is,  that  a  party  in  order  to 

avoid  laches  must  give  notice  by  the  next  day's  post. 

Abbott  C.  J.  said,  p.  500,  "  If,  instead  of  that  rule,  we 

were  to  say  that  the  party  must  give  notice  by  the  next 

practicable  post,  we  should  raise  in  many  cases  difficult 

qaestions  of  fact,  and  should,  according  to  the  peculiar 

local  situations  of  parties,   give    them   more   or    less 

facility  in  complying  with  the  rule."]   The  laches  of  the 

(a)  16  C.  B.  N.  6.  288.  296.  {h)  2  B.  4'  A.  406.  500. 
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1869.        plaintiff's  bank  in  the  presentment  and  return  of  the 
PaiDKAux     cheque  made  them  creditors  of  the  drawer,    and  dis- 
charged  the  defendant.    The  defendant  has   lost  his 
remedy  against  the  drawer. 

Coxon  was  not  called  upon  to  reply. 

Lush  J.    The  plaintiff  is  entitled  to  our  jadgment. 

The  first  question  is^  whether  the  cheque  was  pre- 
sented in  due  time.  The  plaintiff's  bank  at  Truro 
received  it  on  the  5th  June,  and  if  they  had  had  an  agent 
at  Falmouth  might  have  sent  it  to  him  on  the  6th,  and 
if  he  had  presented  it  on  the  7th  to  the  bank  there  upon 
which  it  was  drawn  the  presentment  would  have  been 
in  time,  as  he  would  have  had  the  whole  of  the  next  day 
after  he  received  it  within  which  to  present  it.  And 
according  to  the  authorities  on  the  subject  it  is  imma- 
terial through  whose  hands  the  cheque  is  sent,  provided 
it  reaches  the  drawee  in  due  time. 

The  next  question  is,  whether  notice  of  dishonour 
was  given  to  the  defendant  in  due  time.  According  to 
the  opinion  of  Erie  C.  J.  in  Hare  v.  Plenty  (a)  present- 
ment through  the  Post  Office  is  a  reasonable  mode  of 
presentment :  it  is  very  common,  and,  having  r^;ard  to 
the  commercial  business  of  the  country,  it  is  a  very 
proper  mode.  If  the  drawee  dishonours  a  cheque,  and 
the  holder  sends  a  notice  of  dishonour  to  the  person 
from  whom  he  received  it  on  the  day  following  that 
on  which  it  was  dishonoured,  that  person  and  each 
previous  transferor  has  one  day  within  which  to  give 
notice  of  dishonour.  Here  the  drawees  received  the 
cheque  on  the  7th ;  on  the  8th  they  notified  to  Barclay 

(a)  10  C.  B.  K  S.  69. 
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§•  Co.,  the  correspondents   of  the  plaintiflf's  bank  in        1869. 
I/mdon^  that  the  cheque  was  dishonoured^  and  on  the     pkidbauz 
9th  the  plaintiff's  bank^  as  soon  as  they  were  aware  of     q^^^j^j^^, 
tbe  dishonour,  informed  the  defendant  of  it    Therefore 
there  was  no  laches  on  the  part  of  the  plaintiff's  bank. 

It  was  further  objected  that  the  cheque  was  not 
handed  over  to  the  defendant  But  that  does  not  affect 
the  hahiUty  of  the  defendant  in  the  present  action,  nor 
any  rights  he  may  have  against  the  drawer  of  the 
cheque.  It  is  sufficient  that  the  defendant  received 
notice  of  dishonour  in  time  to  enable  him  to  give  a 
valid  notj^ce  to  the  drawer.  If  he  gave  such  notice  he 
vill  have  his  remedy  against  him ;  but  if  for  any  reason 
tbe  defendant's  notice  to  the  drawer  was  too  late,  still 
the  plaintiff's  bank  have  done  all  which  the  law  requires, 
and  therefore  are  entitled  to  maintain  this  action. 

HiNNEN  and  Hates  J  J.  concurred. 

Judgment  for  the  plaintiff. 


END    OF   EASTER  VACATION. 
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1869. 


CASES 


ARGUED   AND   DETERMINED 


IH 


THE  QUEEN'S  BENCH, 


nr 


TRINITY     TERM, 


XXXII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Mellor  J. 


Lush  J. 
Hates  J. 


Wednesday, 
June  2nd. 

Foot  rate, 

17(?.2.c.38. 

«.  12. 

Outgoing 

occupier. 

Vacant  poS' 

eeeeion. 


Edwards,  appellant,  against  The  Overseers  of 
the  Township  of  Rusholme,  respondents. 

Stat.  17  G»  2,  c,  38.  s.  12.  enacts,  that  where  any  person  shall  come 
into  or  occupy  any  house,  &c  from  which  any  other  person  assessed 
shall  remoye,  or  which  at  the  time  of  making  the  rate  was  unoccupied, 
eyery  person  so  remoying  from,  and  eyei^  person  so  coming  into  the 
same,  shall  be  liable  to  pay  to  such  rate,  m  proportion  to  the  time  that 
he  occupied  the  same  respectiyely.  On  the  25th  October  a  poor  rate 
was  made  for  eleven  months,  in  which  A.  was  assessed  for  a  house ;  he 
went  out  of  occupation  on  the  8th  November^  and  it  remained  unoccupied 
until  the  10th  May  following.  Held,  that  sect.  12  did  not  relieye  him 
from  payment  of  the  rate  for  the  time  during  which  the  house  was 
unoccupied. 
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1869. 
Edwabos 

/^ASE  stated  by  the  stipendiary  magistrate  for  the    oveneepBof 
division  of  Manchester  and  the  borough  of  Salfardf    ^ubholki. 
under  stat.  20  &  21  Vict  e.  48. 

On  the  25th  October^  1866^  the  respondents  made  a 
rate  for  the  relief  of  the  poor  of  the  township  of 
Busholme  for  the  ensuing  eleven  months^  which  was 
duly  allowed  and  published. 

At  the  date  of  the  making  of  the  rate  the  appellant 
was  the  tenant  and  occupier  of  a  dwelling  house  in  the 
township,  but  left  it  on  the  8th  November,  and  it  remained 
empty  and  unoccupied  until  the  10th  May  following, 
when  another  tenant  entered  into  occupation. 

After  the  entry  of  the  new  tenant  the  respondents 
proceeded  to  apportion  the  rate  under  stat.  17  6.  2. 
c.  88.  s.  12. :  they  charged  the  appellant  with  rather 
less  than  six  and  a  half  months  of  the  whole  of  the 
rate  extending  over  the  time  between  the  25th  October, 
1866,  when  the  rate  was  made,  and  the  10th  May,  1867, 
when  the  new  tenant  entered  into  occupation,  and 
charged  the  new  tenant  with  the  remaining  proportion 
of  the  rate. 

No  demand  of  the  rate,  or  of  any  portion  thereof, 
was  made  on  the  appellant  while  he  occupied  the  dwel- 
ling house,  nor  until  after  the  new  tenant  came  into 
occupation,  the  appellant  having  removed  from  the 
township  and  his  address  not  being  known. 

The  appellant,  upon  receiving  notice  of  the  apportion- 
ment of  the  rate,  objected  to  it  and  to  the  principle 
upon  which  it  was  made,  and  contended  that  by  stat. 
17  G.  2.  c.  38.  s.  12.  he  was  only  liable  to  pay  the 
proportion  of  the  rate  for  the  time  he  occupied  the 
house,  viz.,  fourteen  days. 
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1869. 


CASES 


ARGUED   AND   DETEBMINED 


IH 


THE  QUEEN'S  BENCH, 


nr 


TRINITY     TERM, 


XXXII.  VICTORU. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


CJOCKBURN  C.  J. 

Mellor  J. 


Lush  J- 
Hates  J. 


Wednesdi^, 
June  2nd. 


Poor  rate. 
17  G.  2.  c,  38. 
«.  12. 
Outgoing 
occupier. 
Vacant  poa' 
eession. 


Edwards,  appellant,  against  The  Overseers  of 
the  Township  of  Rusholme,  respondents. 

Stat.  17  O.  2.  c.  38.  s.  12.  enacts,  that  where  any  person  shill  eome 
into  or  occupy  any  house,  &c  from  which  any  other  person  meue^ 
shall  remoye,  or  which  at  the  time  of  making  the  rate  was  unoocapied, 
eyery  person  so  remoying  from,  and  eyeiy  person  so  coming  into  tbe 
same,  shall  be  liable  to  pay  to  such  rate,  m  proportion  to  the  time  tlut 
he  occupied  the  same  respectiyely.  On  the  25th  October  a  poor  rate 
was  maae  for  eleven  months,  in  which  A.  was  assessed  for  a  housf ;  ho 
went  out  of  occupation  on  the  8th  November^  and  it  remained  unoccupied 
until  the  10th  May  following.  Held,  that  sect.  12  did  not  rplieve  nim 
from  payment  of  the  rate  for  the  time  during  which  the  home  vas 
unoccupied. 
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1869. 


Edwaum 

/^ASE  stated  by  the  stipendiary  magistrate  for  the    overseenof 
division  of  Manchester  and  the  borough  of  Salfard,    *«»<>"«■• 
under  stat.  20  &  21  Vict  e.  48, 

On  the  25tli  October^  1866,  the  respondents  made  a 
rate  for  the  relief  of  the  poor  of  the  township  of 
Buehobne  for  the  ensuing  eleven  months^  which  was 
duly  allowed  and  published. 

At  the  date  of  the  making  of  the  rate  the  appellant 
was  the  tenant  and  occupier  of  a  dwelling  house  in  the 
townahip^  but  left  it  on  the  8th  November,  and  it  remained 
empty  and  nnoccupied  until  the  10th  May  following, 
when  another  tenant  entered  into  occupation. 

After  the  entry  of  the  new  tenant  the  respondents 
proceeded  to  apportion  the  rate  under  stat.  17  G.  2. 
c.  38.  8.  12. :  they  charged  the  appellant  with  rather 
less  than  six  and  a  half  months  of  the  whole  of  the 
Tate  extending  over  the  time  between  the  25th  October, 
1866,  when  the  rate  was  made,  and  the  10th  ATay,  1867, 
when  the  new  tenant  entered  into  occupation,  and 
charged  the  new  tenant  with  the  remaining  proportion 
of  the  rate. 

No  demand  of  the  rate,  or  of  any  portion  thereof, 
was  made  on  the  appellant  while  he  occupied  the  dwel- 
ling house,  nor  until  after  the  new  tenant  came  into 
occupation,  the  appeUant  having  removed  from  the 
township  and  his  address  not  being  known. 

The  appellant,  upon  receiving  notice  of  the  apportion- 
ment of  the  rate,  objected  to  it  and  to  the  principle 
upon  which  it  was  made,  and  contended  that  by  stat. 
17  G,  2.  c,  38.  e,  12.  he  was  only  liable  to  pay  the 
proportion  of  the  rate  for  the  time  he  occupied  the 
house,  viz.,  fourteen  days. 
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1869.  On  the  question  of  the  apportionment  coining  before 

Edwards""  the  magistrate  for  decision^  he  was  of  opinion  that  under 

Oveneers  of   ^^^'  ^^  ^^^  appellant,  being  in  the  occupation  of  the 

BusHoucB.    houge  at  the  time  the  rate  was  made,  was  liable  to  pay 

the  rate  not  only  for  the  time  during  which  he  occupied 

it,  but  also  for  the  period  during  which  it  remained 

empty  and  unoccupied  up  to  the  time  when  the  new 

tenant  entered  into  occupation,  and  gave  his  decision 

accordingly. 

The  question  for  the  opinion  of  the  Coort  was, 
whether  the  appellant  was  liable  under  stat.  17  G.  2. 
c.  38.  8.  12.  to  pay  a  proportion  of  the  rate  calculated 
for  the  time  during  which  the  dwelling  house  was 
empty  and  unoccupied,  viz.,  for  the  period  between  the 
8th  November^  1866,  and  the  10th  May,  1867,  or 
whether  he  was  only  liable  to  pay  a  proportion  o(  the 
rate  for  the  fourteen  days  during  which  he  occupied 
the  house  after  the  making  of  the  rate. 

Stat.  17  G.  2.  c.  8a  s.  7.,  "  For  the  more  effectual 
levying  money  assessed  for  the  relief  of  the  poor,"  enactis, 
''  That  the  goods  of  any  person  assessed,  and  reAising 
to  pay,  may  be  levied  by  warrant  of  distress,  not  only 
in  the  place  for  which  such  assessment  was  made,  but 
in  any  other  place  within  the  same  county  or  precinct; 
and  if  sufficient  distress  cannot  be  found  within  the 
said  county  or  precinct,  on  oath  made  thereof  before 
some  justice  of  any  other  county  or  precinct  .... 
such  goods  may  be  levied  in  such  other  county  or 
district  by  virtue  of  such  warrant.^' 

Sect.  12,  reciting  that  ''persons  frequently  remove 
out  of  parishes  and  places  without  paying  the  rates 
assessed  on  them,  and  other  persons  do  enter  and 
occupy  their  houses  or  tenements  part  of  the  year,  by 
reason  whereof  great  sums  arc  annually  lost  to  such 
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parishes  and  places ;''  enacts  "  That  where  any  person 
or  persons  shall  come  into^  or  occupy  any  honse^  &c. 
out  of  or  from  which  any  other  person  assessed  shall  be 
remoTed^  or  which  at  the  time  of  making  such  rate  was 
empty  or  unoccupied,  that  then  every  person  so  remov- 
ing from,  and  every  person  so  coming  into  or  occupying 
the  same,  shall  be  liable  to  pay  to  such  rate,  in  propor- 
tion to  the  time  that  such  person  occupied  the  same 
Teapectively,  in  the  same  manner,  and  under  the  like 
penalty  of  distress,  as  if  such  person  so  removing  had 
not  removed,  or  such  person  so  coming  in  or  occupying 
had  been  originally  rated  and  assessed  in  such  rate ; 
which  said  proportion,  in  case  of  dispute,  shall  be  ascer- 
tained'' by  any  two  justices. 
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Edwaeim 

▼. 
Oyeneen  of 

RUSHOLMS. 


Kmf^  for  the  appellant. — ^The  appellant  has    been 
made  to  pay  for  the  time  during  which  the  premises 
were  unoccupied.    Under  stat  43  El  c,  2.,  if  a  person 
removed  out  of  a  parish  without  paying  the  rate  assessed 
on  him,  there  was  no  power  of  recovering  it  from  him 
hj  distress,  and  as  the  incoming  tenant  was  not  named 
in  the  rate,  there  was  no  remedy  against  him ;  which 
occasioned  great  loss  to  parishes.     But  by  stat  17  (?.  2. 
C.S8.  f.  12.,  (which  is  printed  wrongly  in  3  Nolan  on  the. 
Poor  Lawty  131, 4th  ed.,  and  4  Bum  Jvst.  1077, 30th  ed., 
the  word  "  to'*  before  "  such  rate"  being  omitted),  the 
persoD  removing  and  the  person  coming  into  the  pre- 
mises are  liable  to  pay  to  the  rate  in  proportion  to  the 
time  that  each  occupied  them  respectively.    This  enact- 
ment has  benefited  both  the  parish  and  the  outgoing 
occupier. 


Ambrose,  for  the  respondents. — The  language  of  stat. 
^"7  Cr.  2.  c.  38.  s.  12.  is  unsatisfactory.     But  in  Lyde  v. 
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Edwaads 

Oveneen  of 

BOSHOLMK. 


Barnard  (a),  on  the  construction  of  stat.  6  G.  4.  c.  16. 
s.  I.,  Parke  B.  said^  p.  118^  '^  I  admit  that  words  may  be 
construed  in  a  sense  different  from  their  ordinary  one, 
when  the  context  requires  it,  ....  or  when  .the  Act 
is  intended  to  remedy  some  existing  mischief,  and  such 
a  construction  is  required  to  render  the  remedy  effectual. 
For  we  must  always  construe  an  Act  so  as  to  suppress  the 
mischief  and  advance  the  remedy.^'    Under  stat.  43  EL 
c.  2.  the  rate  was  due  as  soon  as  it  was  made  and  allowed. 
Stat.  17  6r.2.  c.  8.  s,  1.  only  checked  the  power  of  overseera 
in  making  rates,  by  requiring  them  to  give  public  notice 
of  every  rate  allowed  by  the  justices  of  the  peaca  There 
is  no  preamble  or  recital  to  stat.  17  &.  2.  e.  38.  s,  12. 
indicating  an  intention  to  regulate  the  rights  or  liabilities 
of  the  outgoing  and  incoming  occupiers.  [CoekburH  C.  J. 
Though  the  rate  is  payable  forthwith  after  it  is  made 
and  allowed,  it  is  made  in  contemplation  of  the  benefit 
received  from   occupation.      Did   not  the  Legislature 
intend  to  provide  that  the  outgoing  tenant  should  pav  in 
respect  of  his  occupation  and  the  incoming  tenant  in 
respect  of  his,  and  that  when  there  was  no  beneficial 
occupation  there  should  be  no  rate  ?  That  seems  equit- 
able.]    On  that  construction  there  would  be  a  loss  to 
the  parish.     In  Flatcher^  appt..  Boodle,  respt.  {h)  the 
majority  of  the  Court  uf  Common  Pleas  held  that  the 
liability  of  the  incoming  tenant  was   not   a  primary 
liability,  but  a  liability  subject  to  the  contingency  of 
the  outgoing  tenant  having  made  default,  and  of  tbe 
overseers  demanding  his  proportion  of  the  rate.   WSlei  X 
said,  p.  166,  '*  When  the  recital  and  the  enacting  part  of 
the  12th  section  of  the  17  67.  2.  c.  38.  are  looked  at,  it 
will  be  found  that  it  is  a  section  which  was  not  intended 
to  regulate  generally  the  rights  of  outgoing  and  incoming 

{n)  1  M,  cj  W.  101.  {h)  18  C.  B.  X  5.  152. 
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tenants,  but  simply  to  give  a  remedy  to  parish  officers 
for  the  recovery  of  rates  left  unpaid  by  tenants  removing : 
sQch  remedy  being  given  against  each  tenant,  the  out- 
going and  the  incoming  tenant,  for  a  proportionate  part 
of  the  rate  for  the  periods  they  may  respectively  have 
occupied."     [He  was  then  stopped.] 
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EoWABSfl 
V. 

OTerseem  of 

RUBBOLMB. 


Kay,  in   reply. — [Cockburn  C.  J.    Independently  of 
that  case,  we  are  in  favour  of  the  respondents.    This 
is  one  of  the  cases  in  which  we  must  cut  the  knot     An 
occupier  who  removes  from  premises  may  in  contem- 
plation of  this  statute  be  in  occupation  of  them,  and 
does  not,  by   removing,  get  rid  of  his  liability.     The 
late  is  payable  as  soon  as  it  is  allowed;   and  the  lia- 
bility of  the  first  occupier  was  intended  by  the  statute 
to  determine  only  on  the  contingency  of  another  coming 
UL    The  7th  and  12th  sections,  which  are  conflicting, 
must  be  taken  together.]     Sect  7  was  only  intended 
to  remedy  the  evil  existing  under  stat  48  El.  c.  2. 

Cockburn  C.  J.    The  drawing  of  an  Act  of  Parlia- 
ment in  ambiguous  language  is  not  peculiar  to  our  day* 
Stat  17  G.  2.  c.  88.  s.  12.  is  an  mstance  of  this ;  and 
tt  IS  not  easy  to  construe  it  with  perfect  satisfaction. 
The  recital   however  which    precedes   the  enactment 
makes  it  clear  that  the  Legislature  did  not  frame  the 
^actment  with   the  design  of  making   an  equitable 
adjustment  between  the  incoming  and  outgoing  occtl- 
pier,  bnt  to  pievent  a  loss  to  parishes  from  persons 
liable  to  a  rate  fiedling  to  discharge  their  liabilities,  and 
leaving  the  overseers  without  any  remedy  by  distress. 
In  order  to  prevent  that  mischief  they  provided  that 
the  period  of  occupation  should  be  divided  between  the 
incoming  and  outgoing  occupier,  and  that  the  incoming 
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1869.       occupier  should  pay  his  proportion  of  the  rate  with 
EowABDg     reference  to  the  period  of  his  occupation :    they  con- 
OvereeepB  of    ^°*P^*®^  ^®  coming  in  of  one  as  following  immediately 
RuBHOLXB.     the  going  out  of  the  other.  That  there  might  be  a  period 
intervening  between  the  quarter  day  or  other  termina- 
tion of  the  tenancy,  when  the  first  would  go  ont,  and 
the  coming  in  of  the  second,  during  which  the  premises 
would  be  unoccupied,  did  not  occur  to  them.     We 
cannot  suppose  that  they  intended  to  relieve  the  first 
occupier  from  liability  to  the  rate  during  this  interval, 
for  sect.  7  expressly  enforces  his  liability  to  the  rate  for 
the  whole  period,  even  though  he  removes  into  another 
county.    By  this  construction  of  sect.  12  we  carry  out 
the  intention  of  the  Legislature,  and  solve  the  difiScnlty, 
though  perhaps  with  a  strong  hand. 

Mellob  J.    The  prevailing  object  of  stat.  17  G.  2. 
c.  38.  «.  12.  is  to  protect  parishes  from  loss  in  levying 
poor  rates.     It  deals  with  two  classes  of  rates.    First, 
those  due  from  persons  who  are  in  occupation  of  the 
premises  at  the  time  of  making  the  rate  and  afterwards 
go  out  of  occupation ;  they  are  clearly  liable  for  the  whole 
rate;  and  sect.  7  gives  a  remedy  against  them  for  it, 
even  following  them  after  they  have  removed  out  of  the 
county.     The  second  class  is,  when  there  is  no  occupier 
at  the  time  of  the  making  of  the  rate ;  the  enactment 
can  only  deal  with  the  incoming  tenant,  and  it  gi?es 
the  parish  the  benefit  of  the  rate  in  proportion  to  the 
period  of  his  occupation.     As  no  intention  is  manifested 
to  relieve  the  outgoing  tenant,  it  may  be  that  it  gives 
the  parish  a  double  remedy  for  the  rate  in  respect  of 
the  period  during  which  the  incoming  tenant  is  in 
occupation  and  the  liability  of  the  outgoing  tenant 
continues.    Mr.  Koy^s  argument  does  not  sufSciently 
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satisfy  the  object  of  the  statute  nor  give  effect  to  all        1869. 
the  words  of  the  section.  Eowa&db 

Lush  J.     We  must  construe  the  enactment  in  stat.    bosbolms. 
17  6r.  2.  c.  38.  «.  12.  so  as  to  give  effect  to  the  intention 
of  the  Legislature.    They  had  by  sect.  7  given  a  remedy 
against  the  persons  assessed  to  the  poor  rate,  and  the  re- 
cital of  sect.  12  shews  what  theobject  of  the  enactment  was. 
By  the  then  state  of  the  law  persons  entering  into  premises 
which  were  unoccupied  at  the  time  of  making  the  rate, 
not  being  named  in  it,  were  not  liable  to  pay  the  amouut 
assessed  upon  them.    The  objept  of  the  enactment  was 
to  render  the  incoming  occupier  liable,  and  in  order  to 
do  so  the  framer  had  in  his  mind  one  occupier  going 
out  and  the  other  coming  in  immediately.    The  inten- 
tion was  not  to  relieve  the  one  firom  liability,  but  to 
impose  it  upon  the  other.    We  are  indeed  obliged  to  do 
«ome  violence  to  the  language,  because  the  enactment 
says  that  the  outgoing  occupier  is  to  pay  in  proportion 
to  the  period  of  his  occupation,  whereas,  according  to 
our  constniction,  if  the  succeeding  occupier  does  not 
come  in  immediately  the  liability  of  the  former  remains, 
except  so  far  as  the  rate  imposed  on  the  latter  is  paid. 

Hates  J.  It  would  be  a  strange  construction  of 
8tat.  17  G.  2.  c.  38.  s.  12.  that  the  liability  of  the  out- 
going occupier  to  the  whole  rate  should  cease,  and  he 
should  become  liable  only  in  proportion  to  the  period 
of  his  occupation,  in  consequence  of  another  person 
coining  into  occupation  of  the  premises :  the  relation 
between  him  and  the  parish  would  be  entirely  changed. 
We  cannot  adopt  so  unreasonable  a  construction.  There- 
fore the  liability  of  the  first  occupier  remains  as  it  was 
before  the  statute. 

Judgment  for  the  respondents. 
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June  7th. 

6  fj  W.  4. 
e.  37. «.  4. 

Sellina  bread 

rosuy  ortOa, 


The  Queen  against  Wooix 
The  Queen  against  Kennett. 
The  Queen  against  Saunders. 

Stat.  6  &  7  IT.  4.  r.  37.  «.  4.  enacts,  that  all  bread  sold  beyond  the 
dtj  of  Ltmdon  &c  shall  be  sold  by  wei^t :  proTided  tli&t  oothing  in 
the  Act  shall  extend  to  perent  bakers  "from  selling  bread  usnallj 
sold  under  the  denomination  of  French  or  fancy  bread  or  rolls  without 
preTionslj  weighing  the  sameu" 

(In  Riff.  ▼.  Wood) 

1.  HeM,  per  Luek  and  Hi^es  JJ.,  Hannen  J,  disaentieate,  that  the 
proTiso  does  not  apply  to  bread  which,  harin^  at  the  time  of  the  passing 
of  the  Act  been  nsoAuj  sold  under  the  denomination  of  fancy  bread,  had 
at  the  time  of  the  sale  ceased  to  be  sold  under  that  denozainatioin. 

(In  B«a.  V.  Kennett  and  Rea^  v.  Saunders) 

±  Held,  per  Cockbum  C.  J.,  MeUar  and  Hmfee  JJ.,  that  where  a 
customer  applying  to  purchase  bread  asks  for  bread  by  weight,  the  baker 
is  bound  to  sell  by  weight,  whether  he  delivers  to  him  ordinaiy  bread  or 
fimcy  bread.    But 

3.  Semble,  he  is  not  bound  to  weigh  the  loaf  in  the  presence  of  the 
customer  when  he  is  not  request^^  to  do  so.     And 

4.  Per  Cockbum  C.  J.  Bread  of  a  fancy  character  baked  differently 
from  ordinary  or  household  bread  is  within  the  proviso  to  sect.  4,  though 
not  sold  as  fancy  bread  at  the  time  of  the  passing  of  the  Act. 

The  Queen  (xgainst  Wood. 

/^N  appeal  to  the  Quarter  Sessions  for  the  connty  of 
Surrey  in  January,  I8689  against  a  conyiction  of 
WiUiam  Wood,  the  appellant,  upon  an  information  bf 
the  respondent,  the  inspector  of  weights  and  measures, 
chaiging  th<it  he,  being  a  baker  out  of  the  city  of  London 
and  the  liberties  thereof,  beyond  the  weekly  bills  of  mor- 
tality, and  ten  miles  of  the  Royal  Exchange,  unlawfully 
did  sell  at  EweU,  beyond  the  limits  aforesaid,  to  one 
Alfred  Cook  a  certain  loaf  of  bread  otherwise  and  in 
another  manner  than  by  weight,  the  loaf  not  being  such 
bread  as  is  usually  sold  under  the  denomination  oi  French 
or  fancy  bread  or  rolls,  the  conviction  was  confirmed 
subject  to  the  opinion  of  this  Court  upon  the  following 
case. 


Wood. 
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A  loaf  of  bread  was  sold  by  the  appellant  to  Alfred       1869. 
Codk  otherwiae  than  by  weight,  not  being  such  as  at  the    The  QuimT 
time  of  the  sale  was  usually  sold  under  the  denomina- 
tion of  French   or   fancy  bread.    At  the  time  of  the 
passing  of  Stat.    6  k  7  fV.  4k  c.  87.  such  bread   was 
usually  sold  under  the  denomination  of  fancy  bread. 

It  was  contended  on  behalf  of  the  appellant  that  the 
words  *' usually  sold''  in  the  proviso  to  sect.  4  of  stat 
6  &  7  ^.  4.  c.  37.  refer  to  the  time  of  the  passing  of 
the  Act :  on  behalf  of  the  respondent  that  they  refer  to 
the  time  at  which  the  bread  is  sold. 

The  question  for  the  opinion  of  the  C!ourt  was,  whe- 
ther the  appellant's  or  the  respondent's  construction  of 
the  Act  was  the  correct  one. 

Stat  6  &  7  ^.  4.  c.  37.  m.  1. ;  after  reciting  that  by 

rtat  3  6.  4.  c.  cvi.,  intituled  "  An  Act  to  repeal  the  Acts 

now  in  force  relating  to  bread  to  be  sold  in  the  city  of 

London  and  the  liberties  thereof,  and  within  the  weekly 

I^  of  mortality,  and  ten  miles  of  the  Boyal  Exchange ; 

^dto  provide  other  regulations  for  the  making  and 

»le  of  bread,  &c,  within  the  limits  aforesaid,"  certain 

Immolations  and  provisions  were  made  relative  to  the 

making  and  selling  of  bread,  &c.,  within  those  limits, 

which  had   been  found  beneficial    to  the   public  as 

well  as  to  the  bakers  within  those  limits;  and  that  it 

was  deemed  expedient  that  the  Acts  of  Parliament  then 

in  force  relating  to  the  making  and  selling  of  bread,  or 

to  the  assize  and  price  thereof,  &c.,  beyond  those  limits, 

should  be  repealed,  and  in  lieu  thereof  the  regulations, 

provisions  and  penalties  thereinafter  contained,  which 

were  similar  to  those  contained  in  stat.  3  &.  4  c.  cvi., 

should  be  substituted :  enacted  that  those  Acts  should 

he  repealed  and  that  there  should  be  no  longer  any 

VOL.  X.  2  N  B.  &  s. 
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1809.       assize  of  bread  beyond  the  limits  aforesaid,  or  any 
The  Qnsni    regulation  respecting  the  price  thereof. 
Wood.  ^^^  ^  ''  From  and  after  the  commencement  of  this 

Act  all  bread  sold  beyond  the  limits  aforesaid  shall  be 
sold  by  the  several  bakers  or  sellers  of  bread  respectirely 
beyond  the  said  limits  by  weight;  and  in  case  any  baker 
or  seller  of  bread  beyond  the  limits  aforesaid  shall  sell 
or  cause  to  be  sold  bread  in  any  other  manner  than  by 
weighty  then  and  in  snch  case  every  such  baker  or 
seller  of  bread  shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  40^.,  &c. :  Provided  alwsTs, 
that  nothing  in  this  Act  contained  shall  extend  or  be 
construed  to  extend  to  prevent  or  hinder  any  such  baker 
or  seller  of  bread  from  selling  bread  usually  sold  under 
the  denomination  of  French  or  fancy  bread  or  roUs 
without  previously  weighing  the  same.'' 

The  case  was  argued  in  Michaelmag  Yacation,  Nov,  28, 
1868 :  before  Lush^  Hannen  and  Hates  JJ. 

JUdUsh  and  J,  Thompson^  for  the  respondent — ^Tfae 
Act  61  H.  3.  9tai.  1.^  which  settled  the  assize  of  bread 
and  ale^  mentions  eight  sorts  of  bread ;  and  sttd.  6,  which 
subjected  bakers  and  brewers  who  did  not  observe  the 
assize  to  amercement  and  other  punishment,  mentions 
three  kinds  of  wheat,  viz.^  best,  second,  and  third.  This 
state  of  things  continued  till  stat.  8  Ann.  c.  18.,  which 
repealed  so  much  of  51  IT.  8.  stat  1.  as  related  to  the 
assize  of  bread,  and  directed  how  the  assize  should  be  set 
Sect.  2  prohibited  the  sale  of  any  sorts  of  bread  except 
**  white,  wheaten  and  household''  and  such  other  sorts  as 
should  be  publicly  licensed  and  aUowed  by  the  authority 
therein  mentioned  according  to  *'  A  Table  of  the  assise 
of  bread"  annexed,  in  which  are  specified  *' small  bread" 
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and  "  larger  bread/*  the  former  including  *'the  penny       1869. 
loaf"  and  ''twopenny  loaf/*  the  latter  "sixpenny  loaf/'    The  Qvbkh 
"twchepenny  loaf/'  and  "eighteenpenny  loaf/'    This      ^J^^ 
statate  was  by  seyeral  subsequent  Acts  continued,  with 
aheratioDs  and  amendments,  until  repealed  by  stat. 
31  G.  S.  e.  29.,  which  enacted,  by  sect.  8,  that  where  an 
asdze  of  bread  was  set  no  person  should  sell  any  sort  of 
bread  except  *'  wheaten  and  household,  otherwise  brown 
bread/'  and  such  other  sorts  as  should  be  publicly 
aDowed.    In  1815  a  committee  of  the  House  of  Com- 
mons made  a  report,  dated  6th  June,  on  the  **  Laws 
lelating  to  the  manufacture,  sale,  and  assise  of  bread/' 
which  concluded  with  a  resolution  that  in  their  opinion 
it  was  expedient  that  the  bread  assize  laws  for  the  city 
of  Imdaoy  and  within  ten  miles  of  the  Royal  Exchange, 
should  be  forthwith  abolished ;  but  no  evidence  appears 
to  have  been  given  as  to  what  was  fancy  bread  at  that 
time,  nor  does  the  report  throw  any  light  on  it. 

Stat  6  &  7  JV.4t.c.  37.  s.  1.  repeals  all  Acts  then  in 
force  relating  to  the  making  and  selling  or  to  the  assize 
^d  price  of  bread.  Sect.  4  is  prospective  in  both  its  enact- 
meat  and  its  proviso ;  its  object  was  to  afford  protection 
to  the  poor,  and  to  except  only  such  sorts  of  bread  as 
might  from  time  to  time  be  sold  as  an  article  of  luxury 
or  &ncy.  In  future  times  there  would  be  great  difficulty 

• 

m  aacertaining  what  was  £Emcy  bread  at  the  time  of 
the  passing  of  the  statute.    What  was  fancy  bread  then 

• 

^  eyen  now  in  general  use,  and  therefore  no  longer 
^liin  the  proviso  to  sect.  4w  Accordingly  the  convic- 
tion describes  the  loaf  as  **  not  being  such  bread  as  is 
i^alljr  sold  under  the  denomination  of  French  or  fancy 
bread  or  rolls."  [Lush  J.  According  to  the  conten- 
tion for  the  appellant,  newly  invented  fancy  bread  must 

2  N  2 
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1869.        be  sold  by  weight     HayeB  J.    Bread  «  usually  sold"  as 
The  QuBu    fancy  bread  differs  in  different  parts  of  England:  in  the 

Woojdl  North,  loaves  are  usually  baked  in  tins.  Hatmen  J. 
At  the  time  of  the  passing  of  the  Act,  it  was  lawfiil 
to  sell  this  bread  otherwise  than  by  weight  At  what 
time  did  the  selling  of  such  bread  become  unlawfU  ?] 
When  it  came  into  ordinary  use  and  was  no  longer 
usually  sold  as  ''  fancy  bread."  [Hayes  J.  The  baker  can- 
not  know  what  was  usually  sold  under  the  denomination 
of  fancy  bread  fifty  years  aga]  In  The  CommUdimers  of 
Milton^  &PPts.|  The  Faversham  District  Highway  Boards 
respts.  (a),  following  the  decision  in  B^.  ▼.  Catik  {p\ 
the  word  ''  town,"  in  a  local  lighting  and  paving  Act, 
was  held  to  mean  the  town  not  as  it  existed  at  the  time 
of  the  passing  of  the  Act  but  as  it  extended  from  time 
to  tim& 

Denman  and   Oppenheim,  for   the    appellant — The 
language  of  stat.  6  &  7  fT.  4.  c.  87.  *.  4.  applies  to 
the  time  of  the  passing  of  the  Act    Formerly,  there 
was  an  assize  of  bread  and  beer;  and  the  statutes 
relating  thereto  had  annexed  to  them  tables  of  the 
assize  and  price  of  bread,  the  weight  of  which  varied 
according  to  the  variation  in  the  price  of  grain  or  floor 
and  malt,  and  there  were  also  statutory  provisions  regu- 
lating the  kind  of  flour  which  should  be  used.    [He 
referred  to  stats.  31  G.  2.  c.  29.,  8  G.  8.  c.  11.,  13  G.  3. 
c.  62.,  59  G.  8.  c.  86.,  1  &  2  G.  4.  e.  60.]  Stat.  55  G.  3. 
c.  xcix.,  relating  to  bread  to  be  sold  in  the  Metropolis,  was 
the  first  which  introduced  enactments  requiring  that  eveiy 
loaf  should  come  up  to  the  standard  of  weight,  with  an 
exemption  in  respect  of  fiancy  bread.    Stat.  3  G,  4.  c.  an., 

(a)  See  post,  p.  548,  note.  (b)  16  Q.  B.  412. 


T. 

Wood. 
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vbidi  repealed  the  Acts  in  force  relating  to  bread  sold        1869. 
in  the  Metropolis,  and  provided  other  regulations,  con-    The  Qubih 
ttnned  that  exemption.    Stat.  6  &  7  fF.4.c.  87.,  which 
enacted  for  the  whole  of  England  r^pilations  umilar  to 
those  contained  in  stat  8  Cr.  4.  c.  106.,  again  exempts 
"fancy  bread."    That  term,  as  applicable  to  certain 
sorts  of  bread,  is  as  well  known  now  as  it  was  at  the 
time  of  ibe  passing  of  stat  6  &  7  ^  4.  e.  87.  [Lush  J. 
Suppose  it  becomes  the  universal  practice  in  a  district 
to  make  bread  which  at  the  time  of  the  passing  of  the 
Act  was  fancy  bread.]    The  word  '*  usually''  is  inter- 
preted in  Beff.  v.  Randall  (a),  where  it  was  held  that 
the  rating  clause  in  stat.  6  &  6  ^.  4.  e.  50.  s.  27. 
applied  to  the  genus  of  mines  which  had  been  rated 
to  the  highway  rate  in  the  particular  parish  before  the 
paning  of  the  Act.    [Hannen  J.   It  would  be  a  curious 
thing  that  a  baker  should  at  the  time  of  the  passing 
of  stat.  6  &  7  ^.  4.  c.  87.  be  able  to  sell  a  particular 
kind  of  bread,  e.  ^•,  a  twist,  otherwise  than  by  weight, 
and  afterwards,  by  reason  of  a  practice  growing  up  in 
oAer  shops  in  the  district,  the  sale  should  become 
illegal:   would   the  old  quartern   loaf  become  fancy 
bread  by  reason  of  the  practice  or  usage  in  a  district  ? 
Luih  J.    Suppose  a  universal  practice  to  make  bread 
with  milk :  is  not  the  term  ''  fancy  bread'*  used  with 
reference  to  ingredients  as  well  as  shape?]     The  pro- 
viso at  the  end  of  sect  4  mentions  bread  '*  usually  sold 
under  the  denomination  of"  fancy  bread,  not  specifying 
the  ingredients;  it  applies  to  bread  which  requires  a 
greater  space  in  the  oven,  and  costs  more  in  making 
than  ordinary  bread  which  is  baked  in  batches.    If  milk 
itt  added,  it  would  cease  to  be  bread ;  otherwise  eggs 

(a)  4  £  ^  A  5&1 
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I860.  and  cunants  also  might  be  added.  [Ltuh  J.  So^oae 
TheOran'  ^^^  exception  in  the  proviso  at  the  end  of  sect.  4  had 
^^j^  been  introdnced  in  the  enacting  part^  it  would  have  had 
reference  to  the  time  of  Uie  sale.]  But  it  is  introdueed 
by  way  of  proviso.  What  was  legal  <mce  does  not 
become  illegal  by  hqise  of  time.  Whore  a  penalty  is 
inflicted^  the  Legislature  could  not  have  intended  that 
the  definition  of  the  article  exempted  from  it  should 
shift :  if  they  had  so  intended^  the  words  *'  from  time 
to  time*'  would  have  been  introduced.  The  construc- 
tion contended  for  by  the  respondent  would  allow 
bakers  to  bring  any  sort  of  bread  within  the  proviso 
by  combining  together  and  calling  it  **  fancy  bread.^' 

The  Court  deferred  giving  judgment  tiU  the  cases 
of  Reg.  V.  KarneH  and  Beg.  v.  Saunders  had  been 
ai^ed. 

Cur.ado.vulL 

Lush  J.  now  delivered  the  judgment  of  Hates  J. 
and  himsel£ 

We  understand  the  justices  in  Quarter  Sessions  to 
have  found  as  a  fiict  that  bread  which^  at  the  passing 
of  stat  6  &  7  ^.  4.  e.  87  in  1886,  was  of  an  au»ptioDal 
quality,  and  known  as  fancy  bread,  has  now  become  the 
common  article  of  consumption  in  the  neighbourhood. 
And  the  question  submitted  to  us  is,  whether  faresd 
of  that  description  is  within  the  enacting  part  of  the 
4th  section  or  within  the  proviso.  We  are  of  opinion 
that  it  is  within  the  enactment   [His  Lordship  read  it] 

If  the  Act  had  been  passed  for  a  limited  period  qbIj, 
there  might  have  been  reason  for  supposing  that  the 
Legislature  thought  there  would  be  no  change  in  the 
staple  article  during  that  period,  and  in  that  case  the 
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proviao  might  well  have  been  read  as  if  the  words  had       18C9. 

been  **  now  asually  sold  xuider  the  denomination  of  fiemcy    The  Qusni 

bread."     But  the  Act  is  a  perpetual  one,  intended  to       Woon. 

regulate  the  sale  of  bread  for  all  time.    A  aimilar  Act 

(3  G.  4.  c.  cvi.)  had  been  in  operation  in  London  and 

within  the  Bills  of  Mortality  since  1822,  and  in  1888 

an  Act  was  passed  for  Irebmd  (1  &  2  Vict.  e.  2&)  in 

tenns  precisely  the  same  as  regards  the  present  question. 

Tlie  same  construction  must  of  course  be  put  upon  the 

same  words  in  each  Act,  and  what  is  the  proper  reading 

of  them  now  mu^  be  the  reading  a  hundred  years 

hence. 

We  cannot  suppose  that  the  Legislature  meant  to 
stereotype  a  particular  article,  and  to  say  that  because 
it  was  then  an  article  of  luxury  it  should  be  so  regarded 
in  all  time,  no  matter  what  changes  or  improvements  may 
take  place  in  the  common  food  of  the  country.  So 
to  hold  would  be  in  course  of  time  to  neutralize  the  Act 
instead  of  making  it  one  of  perpetual  obligation. 

The  object  of  the  L^islature  in  passing  the  Act  was 
to  liberate  the  trade  from  the  restrictions  of  the  Assize 
Acts,  and  leave  the  baker  at  liberty  to  make  bread  of 
any  sise  and  shape  he  pleased,  and  to  charge  his  own 
price  for  it ;  but  in  order  to  protect  the  customer  from 
iniposition  it  required  the  baker  to  sell  by  weight.      He 
is  no  longer  at  liberty  to  sell  at.  so  much  per  loaf,  he 
mnst  sell  at  so  much  per  pound,  and  the  customer  is 
to  be  supplied  with  so  many  pounds  of  bread,  unless 
he  chooses  to  have  an  article  of  exceptional  quality, 
something  that  is  not  ordinary  bread;  and  if  he  buys 
^t,  the  baker  is  to  be  at  liberty  to  seU  it  without 
Inference  to  its  weight.   If  however  it  is  not  of  an  excep- 
tional character,  but  the  common  article  of  consump- 
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1809.       tion  the  baker  moat  sell  it  as  Buch.    It  is  obvicmB  that^ 
ThAQi^gwy"  if  what  IB  now  ordinary  bread  is  to  be  treated  as  ezcep- 
Wooo.       tional  and  an  article  of  luxury  because  it  was  so  at  the 
date  of  the  Act,  the  enactment  becomes  a  dead  letter. 

Moreover,  this  construction  of  the  Act  places  the 
customer  at  the  mercy  of  the  baker.  For  how  can 
the  customer  know  what  was  fancy  bread  in  1822  or 
1886?  He  must  be  supposed  to  ask  for  that  which  is 
the  staple  bread  of  the  neighbourhoodj  and  he  loses  all 
the  benefit  the  Act  intended  for  him  if  he  does  not  have 
that  bread  supplied  to  him  by  weight. 

We  are,  therefore,  of  opinion  that  the  conviction  must 
beaflGraied. 

BLACKBiniN  J.  read  the  judgment  of  Hannen  J.    I 
^  am  of  opinion  that  our  judgment  should  be  for  the 

appellant,  and  that  the  conviction  should  be  quashed. 

By  the  4th  section  of  stat  6  &  7  IF.  4.  c.  87.  it  is 
enacted  that  from  and  after  the  commencement  of  that 
Act  all  bread  sold  beyond  certain  limits  out  of  Landam 
shall  be  sold  by  weight :  provided  that  nothing  in  that 
Act  contained  **  shall  extend  or  be  construed  to  extend 
to  prevent  or  hinder  any  such  baker  or  seller  of  bread 
from  selling  bread  usually  sold  under  the  denomination 
of  French  or  fimcy  bread  or  rolls  without  previously 
weighing  the  same.''  The  appellant  has  been  convicted 
of  selling,  without  previously  weighing,  bread  which  at 
the  time  of  the  passing  of  the  Act  was  usually  sold  under 
the  denomination  of  fimcy  bread,  but  which  at  the  time 
of  sale  had  ceased  to  be  sold  under  that  denomination. 
It  is  not  stated  in  this  case  under  what  denomination 
the  bread  in  question  is  now  sold.  It  may  be  sold  by 
some  other  name  which  indicates  equally  with  the  name 
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^'fikiicj  bread''  that  it  is  a  kind  which  the  Legifllatore  at        1869. 
the  time  of  the  pw^ng  of  the  Act  intended  to  and  did    The  Qubsv 
exempt  from  being  sold  by  weighty  but  becanae  in  the       wood. 
ocnine  of  yeara  it  has  changed  its  name,  and  name  only^ 
the  magistrates   have  held  that  it  has  ceased  to  be 
eiempted. 

I  think  that  this  construction  of  the  Act  is  erroneous. 

In  the  first  place,  the  hinguageof  the  proviso  in  its  strict 

gnumnatical  oonstruction  means^  which  is  usually  sold, 

i  €.,  at  the  time  of  the  passing  of  the  Act.    The  proper 

mode  of  expressing  the  sense  which  the  magistrates  have 

pat  upon  the  section  would  have  been,  "  which  shall  firom 

time  to  time  be  usually  sold."    And,  secondly,  it  seems 

to  me  the  objects  which  the  L^slature  must  have  had 

in  view  will  be  obtained  by  construing  the  words  of  the 

pranao  as  including  bread  usually  sold,  at  the  time  of 

the  passing  of  the  Act,  as  fancy  bread.  The  main  obrject 

of  the  Legidatore  was  to  protect  the  general  public 

in  the  purchase  of  ordinary  household  breads     This 

Ivead,  whether  baked  in  large  loaves  or  in  batches,  has 

&  smaller  surfiice  exposed  from  which  evaporation  and 

conaequent  loss  of  weight  can  take  place,  but  it  was  not 

^^lunight  to  be  necessary  to  protect  in  the  same  way 

^ose  persons  who  desired  to  have  a  more  costly  bread, 

^i  therefore  the  baker  was  exempted  from  selling  by 

^Qght  that  kind  of  loaves  which,  by  being  baked  apart, 

^'^^py  more  space  in  the  oven  and  lose  more  of  their 

weight  by  evaporation. 

These  reasons  equally  apply  to  the  kind  of  bread 
which  was  sold  under  the  name  of  £Bmcy  bread  now 

^  its  name,  but  not  its  character,  is  changed.    It 

• 

tt  &  more  expensive  and  uncertain  article  for  the  baker 
^  nutke.    Why  should  the  Legislature  be  supposed  to 
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1869.  have  intended  that  on  a  mere  change  of  oame  in  the 
Tho  QoBu  article  the  law  oa  to  the  baker's  exemption  ihould  ceaset 
Vmo.  thoogh  the  reason  for  it  continued  ?  There  can  be  no 
doubt  that  the  name  has  changed  because  the  habits 
of  the  people  have  changed.  So  many  more  penooit 
now  indulge  in  fancy  bread  that  it  has  lost  that  designa- 
tion which  belonged  to  tt  as  an  article  of  Inzoiy;  but 
it  is  very  improbable  that  the  L^alature  contemplated 
such  a  change  of  habits,  and  intended  that  the  baker's 
liability  should  depend,  not  indeed  on  that  change,  but 
on  the  purely  acddental  conaeqaence  following  from  an 
alteration  of  the  name.  Suppose,  in  the  course  of  tim^ 
rolls  should  cease  to  be  so  called,  according  to  the  con- 
tention of  the  respondent  they  must  then  be  sold  1^ 
weight.  Another  inconvenient  result  of  this  construc- 
tion would  be,  that  the  operation  of  the  statute  would 
vary  both  aa  to  time  and  place.  There  must  be  many 
parte  of  England  into  which  the  names  of  French  or 
fancy  bread  and  rolls  hare  not  been  introduced.  The 
argument  for  the  respondent  leads  to  the  conclusion 
that  in  such  places  French  bread  and  rolls,  if  sold  at 
all,  must  be  sold  by  weight. 

This  constmotion  also  leaves  the  time  at  which  a 

baker  may  become  subject  to  a  fine  for  selling  fancy 

bread  otherwise  than  by  weight  wholly  uncertain.    He 

">ay  have  conducted  his  business  for  thirty  years  pre- 

>D8ly  as  he  did  at  the  passing  of  the  Act,  and  suddenly 

id  himself,  by  reason  of  a  change  of  tbe  language 

ly  of  other  bakers  and  their  customers,  liable  to  a 

e  Ibr  continuing  to  sell   his   bread   aa  before.     A 

Qstruction  which  leads  to  such  results  appears  to  me 

ireasonable,  and  should,  I  think,  be  rejected. 

Conviction  affirmed. 
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1809. 


The  Quuu 
The  Queen  against  Eennett.  ▼• 


TheQunv 

The  Queen  against  Saundees.  ▼. 


Saumoibi. 


These  were  appeals  to  the  Hampshire  Quarter  Sessions 
against  two  convictioiis  under  stat  6  &  7  ^.  4.  c.  87. 
s.  4  for  seUing  bread  otherwise  than  by  weight  The 
Seanons  affirmed  each  oonyiction,  subject  to  a  case. 

The  appellants  were  bakers  residing  at  Famham. 
In  support  of  each  conviction  it  was  proved  that  Haw- 
kms^  a  policeman,  went  to  the  shop  of  the  appeUant  am 
asked  for  a  four  pound  lost  A  loaf  was  handed  to  him 
aax>8s  the  counter  by  the  appellant.  Neither  the  appel- 
lant nor  any  other  person  in  the  appellant's  shop 
weighed  the  loaf  in  the  presence  of  Hawkins.  No 
request,  express  or  implied,  was  made  by  him  that  the 
loaf  should  be  weighed.  The  loaf  was  carried  by  him 
to  the  superintendent  of  the  police,  by  whom  it  was 
weighed  and  found  deficient  in  weight 

The  loaves  in  question  were  made  with  the  same 
materials  as  household  or  batch  bread,  but  were  made 
np  and  baked  separately  from  other  loaves,  and  not  in 
batches.  Loaves  baked  separately  undergo  a  greater 
duninntion  in  weight  than  loaves  baked  in  batches  by 
^^aaon  of  the  increase  of  evaporation ;  they  become 
entirely  crusty,  and  assume  a  different  form  and  solidity 
bom  ordinary  batch  bread.  Such  loaves  were  usually 
bought  and  sold  by  the  name  of  fancy  bread  or  fancy 
loaves. 

It  was  contended  on  behalf  of  the  appellant  in  each 
<^i  First,  that  the  loaf  of  bread  sold  was  of  that 
oeacription   which  is  exempted  from  being  weighed. 
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1869. 


The  QuiBx 

V. 


The  QvMMK 

T. 


under  the  proYiBo  in  sect.  4  of  stat  6  &  7  ^.  4.  c  37., 
88  coming  within  the  denomination  of  fimcy  bread. 
Secondly,  that  the  mere  omission  to  weigh  bread  when 
sold  in  the  presence  of  the  purchaser  (no  request  having 
been  made  by  him  that  such  bread  should  be  weighed) 
was  not  an  offence  under  the  statute. 

It  was  contended,  on  behalf  of  the  respondeat,  that 
the  terms  French  and  fancy  bread  were  synonymoos, 
and  that,  the  loaves  in  question  not  being  French  bread 
or  rolls,  the  oonviction  was  good. 

The  questions  for  the  opinion  of  the  Court  were: 
First,  whether  bread  of  this  description  was  included 
in  the  proviso  to  sect  4  of  stat  6  &  7  ^.  4.  c.  87.,  and 
consequently  exempted  from  being  weighed.  Secondly, 
whether  an  omission  to  weigh  bread  in  the  presence  of 
the  purchaser,  no  request  having  been  made  by  him 
that  it  should  be  weighed  in  his  presence,  rendered  the 
seller  liable  to  be  convicted  under  that  statute. 

The  cases  were  ai^ed  in  Easier  Term,  itfoy  1 :  before 
CocKBUBN  C.  J.,  Mbllor  and  Hatss  J  J. 


Mauk  (C  B.  Russell  with  him),  for  the  respondent — 
Whether  this  was  fancy  bread  was  a  question  of  fact 
for  the  justices.  Stat  6  &  7  ^.  4.  c.  37.  s.  4  was 
enacted  for  the  protection  of  th<i  purchaser :  here  the 
respondent  asked  for  a  four  pound  loaf,  and  the  appel- 
lant gave  him  a  loaf  which  was  substantially  less; 
therefore  an  offence  was  committed  by  the  appellant 
in  omitting  to  weigh  the  loaf.  [Cockbum  C.  J.  In 
making  a  fancy  loaf,  or  as  it  is  sometimes  called  a 
cottage  loaf,  extra  expense  is  incurred,  and  therefore  a 
baker  may  fairly  chai^  more  for  it  than  for  household 
bread.    But  when  a  person  asks  for  a  four  pound  or 
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two  pound  loaf,  the  baker,  if  he  has  not  any  household 
bresd,  bat  only  ikncy  bread,  should  say  so,  and  tell  the 
customer  that  he  must  take  a  cottage  loaf] 

MeBiih  {Byllen  with  him),  for  the  appellants.— The 
priocipal  question  intended  to  be  argued  ivas,  whether 
this  loaf  was  fiincy  bread.  [CocJcbum  C.  J.  Stat.  6  &  7 
fV.  4  e.  37.  intended  to  make  a  distinction  between  the 
two  descriptions  of  bread,  household  and  fancy  bread ; 
and  if  bread  of  a  fancy  character,  baked  in  a  different 
maimer  from  ordinary  or  household  bread,  should  be 
introduced,  it  would,  though  not  sold  as  fimcy  bread  at 
the  time  of  the  passing  of  the  statute,  be  within  the 
pTcmao  of  sect  4.  Mellor  J.  A  baker  may  sell  these 
loiTes  as  fimcy  bread,  for  it  is  not  just  that  he  should 
be  a  loser  by  the  mode  of  baking  them ;  but  he  should 
at  fbe  time  of  selling  them  inform  the  customer  that 
they  are  fancy  bread.] 

Cur.  adv.  vult. 


1869. 


The  Quim 

T. 


The  Quiss 
Sausdsbs. 


CocKBUEN  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

In  these  cases  it  does  not  appear  to  us  necessary  to 
go  into  the  question  whether  these  loaves  were  fimcy 
bread  within  stat.  6  &  7  fT.  4.  c.  87.  $.  4.  The  fiu^ 
▼ere,  that  in  both  cases  the  person  applying  to  purchase 
bread  asked  for  bread  by  weight,  in  one  case  for  a  four 
pound  loaf,  and  in  the  other  case  for  a  two  pound  loaf, 
l^ves  were  delivered  as  such  and  taken  away,  and 
opon  being  weighed  were  found  substantially  deficient 
in  weight  We  think  that  when  a  customer  asks  for 
bread  by  weight  the  baker,  whether  he  delivers  to 
bim  ordinary  bread  or  fancy  bread,  is  bound  to  weigh 
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it ;  we  do  not  saj  that  in  the  present  cases,  no  request 
that  he  should  weigh  the  loaves  being  made  by  the 
customer,  he  was  bound  to  weigh  the  loaf  in  the  presence 
of  the  customer,  but  he  was  bound  to  weigh  the  bread 
at  some  time  before  he  sold  it,  and  to  sell  it  by  weight 
instead  of  by  any  denomination  such  as  household  or 
£emcy  bread.  The  baker  being  bound  to  sell  by  weight, 
and  the  loaves  having  turned  out  to  be  deficient  in 
weight,  we  must  take  it  that  they  had  never  been 
weighed,  for  we  cannot  suppose  as  against  the  baker 
that  he  would  intentionally  pass  to  a  customer  a  loaf 
which  he  knew  to  be  deficient  in  weight.  We  think 
therefore  the  magistrates  were  justified  in  coming  to 
the  conclusion  that  the  bread  had  never  been  weighed, 
and  consequently  the  cases  are  within  the  statute. 

Convictions  affirmed. 


[Wednsada^,      ^^  CommiBaioners  for  Paving,  &c  the  Town  of  Milton  next  Srr- 
MaySth,  TiNGBOBinB,  appeUants,  The  Fatxbshak  District  Highway  Board 

^^7.]  respondents. 


Local  Paving 
Act. 

«*  Jbwn," 
Bepair  of 
highway. 
Highway  Act, 
1862,  26  #  26 
Vict,  c,  61. 9.1. 


Stat  1  &  2  Vict,  c,  ii.  for  better  paving,  &c.  the  town  of  M,^  sect.  2o, 
required  the  Commissioners  appointed  by  virtue  of  the  Act  to  repair,  &c. 
all  or  any  of  the  streets,  &c.  then  paved  or  thereafter  to  be  paved, 
cleansed,  and  lighted  under  the  provisions  of  the  Act;  sect.  35  em- 
powered the  CommiBsioners  to  light  streets  '^  within  the  town,"  although 
they  were  not  public  The  limits  of  the  Act  were  not  defined.  In 
pursuance  of  The  Highway  Act^  1862,  25  &  20  Vict,  c,  61.  s.  7.,  the 
county  of  K.  was  divided  into  highway  districts,  one  of  which  included 
that  part  of  the  parish  of  M.  "  not  within  the  town  of  M."  Since  1862 
certain  highways  in  the  parish  of  M.  had  been  lighted  hj  the  Com- 
missioners: before  they  were  so  liehted  they  were  not  withm  the  town. 
Upon  complaint  before  justices  against  the  Highway  District  Board  for 
not  repairing  them :  Held, 

1.  That  the  word  "  town"  in  the  local  Act  meant  the  town  of  M.  not 
as  it  existed  at  the  time  of  the  passing  of  the  Act,  but  as  it  extended 
from  time  to  time. 

2.  That  a  highway  was  within  the  town  of  M.  if  there  was  a  con- 
tinuous series  of  houses  in  it  so  contiguous  as  to  form  a  congregation  of 
human  habitations. 

3.  That  the  fact  ^f  lighting  the  highways  was  not  conclusive  as  to 
their  being  in  the  town  of  M. 

CASE  stated  by  justices  under  stat.  20  &  21  Vict.  c.  43.  s.  2. 

At  a  Petty  Session  for  the  county  of  Kent,  holden  at  Siitingbome,  a 
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ffmplaiot  was  made  ag^unst  the  respandants  ibr  not  repaiiing  tfane  hig^- 
▼sjs  in  the  paiiah  of  MUian  nexi  SUtmffh^me,  in  the  eonnty  of  KttU, 

The  Ftnenkam  hifjtiwmy  distriet  waa  one  of  thoae  into  which  the 

tomtj<i£aU  vaa  divided  by  an  order  of  jnatioea,  in  pURmaDee  of  The 

Highnj  Act,  1863,  25  &  26  Fict.  e.  61.;  itindnded  part  of  the  pviah 

of  UiUim  next  SiUmghome.  and  waa  deacribed  in  the  order  of  the 

jiadeai  fimmig  the  district  aa  "  Miiion  mgt  3itH$^fboms,  (that  part 

not  wiihio  the  town  of  MiUon  nead  8itHnffbomB.y*    Sinee  1662  the 

higfavaji  in  qnestion  had  been  lighted  by  Gommiaaioners  appointed  for 

putting  into  ezeention  staL  1  Viet,  e,  ii»  "An  Act  for  better  pafving, 

dMDffii^  lighting  watching,  and  otherwise  improving  the  town  of 

mum  not  SiUmgbom€,  in  the  eonnty  of  Kmt:*    Before  they  were 

10  H^iited  they  were  not  within  the  town  of  MUUm,  and  before  the 

pumtg  of  that  Act  the  meaaaages,  tenementa  and  dwelling  honaea  on 

ttd  adjoning  &e  roada  were  alwaya  rated  and  aaaesaed  under  a  previous 

bsal  Act,  44  &.  3.  c.  xiz.,  as  being  out  of  the  town  of  MUton,  but 

vitbin  the  parish  of  Milton^  and  the  inhabitants  there  were,  up  to  the 

tine  of  the  passing  of  stat.  1  Viet,  c,  iL,  alwaya  rated  as  out-dweUera 

lader  the  provisiona  of  the  previous  Act.    The  description  of  the  three 

higbvajB  was  as  follows:  *'  One  of  the  highways  in  question  runs  out 

of  the  hi^  street  of  the  town,  and  is  a  regular  street,  having  houses 

on  both  sides;  the  other  two  are  at  the  boundazy  of  the  town,  and  one 

euinot  be  called  a  atreet,  there  being  but  few  honaea  in  it,  though 

Settling  to  the  pariah  church." 

The  jostices  were  of  opinion  that  the  obligation  of  the  Highway 
Soaid  to  repair  the  roads  in  question  was  not  established,  and  dismissed 
the  eomplaiDt. 

The  questions  for  the  opinion  of  the  Court  were :  First,  whether  the 
&ct  of  the  lighting  the  roads  imposed  upon  the  Commissioners  of  Milton 
the  budea  of  maintaining  and  repairing  them.  Secondly,  whether  the 
nads  ong^t  to  be  considered  within  the  town  of  Milton, 

Stat  1  Vict,  e,  ii  «.  1.,  after  reciting  a  previous  local  paving  and 
^ting  ^M,  44  G,  3.  c  six.,  and  reciting  that  it  waa  expedient  that 
it  dioold  be  repealed,  and  more  effectual  powers  granted  **  for  paving, 
de&naing,  lighting;  watching,  watering,  draining,  repairing,  and  im- 
pTOTiDg,  not  only  the  streets,  lanee,  and  other  public  passagea  now 
npaiied,  maintained,  and  supported  by  the  Commissioners  for  executing 
the  said  Act,  but  also  the  several  other  streets,  lanes^  passages,  and 
I^Aces  vithin  the  said  town,"  repealed  the  recited  Act. 

to.  22.  enacts,  "  That  all  the  present  and  future  pavements  in 
^  sereral  streets,  lanes,  and  other  passages  and  places  within  the 
■aid  town,  paved  by  the  Commissioners  for  executing  the  said  recited 
^  and  also  in  the  several  other  streets*  lanes,  and  other  places 
within  the  said  town  which  shall  hereafter  be  paved  by  the  Commis- 
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sionen  for  ezecntiiig  this  Act,  &&,  shall  belong  to  and  be  the  ptopatj 
of  and  are  hereby  vested  in  the  said  Commissioners;"  &c 

Seet.  28  enacts,  **That  it  shall  be  lawful  for  the  said  Coirnniiwianffi 
and  they  are  hereby  anthorised  and  required,  from  time  to  tme  and 
at  all  times  hereafter,  when  they  shall  think  proper,  to  eanaet  osder, 
and  direct  all  or  any  of  the  streets,  Unes,  and  other  passagee  and  plaees 
now  paved  or  hereafter  to  be  paved,  deansed,  and  li^^ted  Quder  the 
provisions  of  this  Act,  as  well  carriage  ways  and  footways*  or  any  part 
thereof  to  be  repaired,  made,  formed,  paved,  amended,  and  snatained 
in  sneh  manner  and  with  such  mateiials  as  the  said  CommisaiooflES 
shall  think  proper,  .    .    .    .    ;  and  also  to  cause  all  or  any  of  the  said 
streets,  lanes,  and  other  passages  and  places  from  time  to  time  to  be 
deansed  and  watered,  at  soch  seasona  and  times  and  in  soch  manner  as 
the  said  Commissioners  shall  think  proper  and  order  and  direct  ;**  ft& 

Sect.  24  subjected  to  a  penalty  any  person  who  should  take  op  or 
make  any  alteration  **  in  the  form  of  the  pavement  or  carriage  ways  or 
footways  in  any  of  the  said  streets,  lanes,  and  other  passages  or  plaoss 
now  paved,  deansed,  or  hereafter  to  be  paved,  deansed,  and  lighted 
within  the  said  town,  withont  the  consent  in  writing  of  the  Commis- 
aioners. 

Sect  85  enacts,  "That  it  shall  be  lawful  for  the  said  Commiasionecs, 
and  they  are  hereby  authorised  and  empowered,  to  cause  the  sevenl 
streets,  lanes,  and  other  passages  and  places  within  the  said  town, 
although  the  same  or  some  of  them  may  not  be  public  streets^  lanes, 
passages,  or  places,  or  such  of  them  as  they  shall  think  proper,  to  be 
lighted''  &e. 

Sect.  78  enacts  that  the  owner  of  any  dwelling  house,  &c,  *'now 
erected,  &&,  standing  or  being  adyoining  to  or  by  the  side  of  any  street; 
lane,  passage,  or  place  within  the  said  town,"  and  the  owner  of  any 
dwelling  house,  &e.,  "  whidi  shall  at  any  time  hereafter  be  erected,  &e, 
a(]yoining  to  or  by  the  side  of  any  of  the  said  streets,  lanes,  paaeages  or 
places,  or  any  street,  lane,  passage,  or  place  hereafter  to  be  formed 
within  the  said  town,"  shall  cause  the  front  thereof  to  the  middle  of  the 
street,  lane,  passage  or  place^  both  in  the  carriage  way  and  footway,  to 
be  paved,  &c 

Sect.  84,  for  raising  money  to  defray  the  expenses  of  canying  into 
execution  the  purposes  of  the  Act,  empowers  the  Commissioners  to  mte 
the  tenants  or  occupiers  of  all  houses  within  the  parish  of  MUUm, 

Sect.  86  directs  that  the  surveyors  of  the  highways  for  the  parish  of 
MilUm  shall  pay  to  the  Commissioners  out  of  the  highway  rates  of  the 
parish  the  yearly  sum  of  3(U.  **  for  and  towards  the  better  deaonn^ 
paving,  repairing,  amending;  and  keeping  in  repair  the  several  streets, 
lanes,  ways,  and  places  within  the  Hmite  of  this  Act,"  &c 

The  Highway  Act,  1862;  25  &  26  Ttct  c.  61.  s.  7.,  enacts:  "The 
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foDoiniig  restrictions  shall  be  imposed  with  reipect  to  the  formation  of 
highwmjB  in  pnzsoance  of  this  Act : 

"  Fizstly,  there  shall  not  be  included  in  any  highway  district  formed 
in  pmsnanee  of  this  Act  any  of  the  following  places ;  that  is  to  say, 

"  Any  psffjsh  or  place,  or  part  of  a  parish  or  place,  the  highways 
whereof  are  maintained  under  the  provisions  of  any  local  Act  of 
Ptaliament." 


[1867.] 
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Favbrsbam 

District 
Highway 


Meadmn  WJuU,  for  the  appellante.— The  word  "  town"  in  stat.  1  Vict 

c  ii  most  be  understood  of  the  town  of  Milton  as  it  existed  at  the  time  of 

the  paasLQg  of  the  Act.    Reg,  t.  Cottk  (a)  was  decided  on  the  oonstrac- 

tion  of  a  danse  in  a  local  Tumpike  Act,  which  enacted  that  it  should 

not  be  lawfbl  for  the  trustees  to  continue  or  erect  any  toll  gate  across 

she  roada  in  the  towns  of  Taunton  and  Weilingion,  or  in  any  other  town 

throng^  or  into  which  those  roads  might  pass  or  be  made ;  and  it  was 

)keld  that  a  gate  was  unlawfully  built  or  continued  which  stood  across 

the  road  within  the  town  of  Taunton  as  constituted  for  the  time  being ; 

but  the  language  of  that  clause  was  prospectiTe  and  contemplated  the 

limits  of  the  town  of  Taunton  being  extended,  and  it  was  a  clause 

releasing  the  subject  fnm  a  burden,  whereas  the  effect  of  so  construing 

the  word  in  the  present  case  will  be  to  impose  a  burden.    [He  referred 

to  Stat  1  Fict,  c.  ii  a,  73.]    There  is  great  difficulty  in  interpreting 

the  word  **  town."    [He  cited  EBiott  y.  The  South  Devon  Railway  Com- 

pot^  (6).]    The  fact  of  the  CommissionerB  having  lighted  these  hi£^- 

vays  eannot  have  the  efieet  of  bringing  them  within  the  town* 

Barrow,  for  the  respondents. — ^The  omission  in  stat.  1  Vict,  e,  ii.  of 
uy  definition  of  the  limits  of  the  town  of  Milton  shews  that  the  inten- 
tion WBS  that  the  Commissioners  should  introduce  within  the  town  new 
■treets  as  they  were  built.  They  are  the  judges  how  far  the  town  extends. 
[Coettntm  C.  J.  They  have  only  power  to  pave  and  light  roads  "  within 
the  town."  It  is  for  this  Court  to  determine  what  is  the  proper  inter- 
pretation of  the  woid  "  town."]  Sect.  35  gives  the  Commissioners  a 
discretion  as  to  lighting  streets,  but  under  sect  23  they  have  none  as  to 
^pairing  them.  Having  lighted  these  roads,  which  they  are  only 
onpovered  to  do  as  being  within  the  town,  they  cannot  refuse  to  repair 
them.  [CoeJtimm  C.  J.  There  might  be  no  objection  on  the  part  of 
the  ffighway  Board  or  any  ratepayers  of  the  parish  to  the  UghOng  of 
theroads.]    The  preamble  and  sects.  22,  23,  24  and  35  of  stat  1  Vict, 
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e.  ii.  shew  that  the  provisions  of  the  Act  were  intended  to  be  app1icabl« 
to  future  streets. 

Meadows  White,  in  reply. 

CocKBURV  C.  J.    There  are  many  local  Acts  in  pajssing  which  the 
intention  of  the  Legislature  was  that  their  provisions  should  be  limited 
to  a  given  area,  and  the  extension  of  it  was  not  contemplated    But 
an  Act  for  the  better  management  of  a  town  must  be  taken  to  indude 
the  area  on  which  new  streets  are  formed  from  time  to  time.     The  deci- 
sion in  Reg.  v.  Cottle  (a)  is  common  sense.    There  may  be  a  street  with- 
out houses  on  both  sides,  afi  in  the  case  of  a  row  of  houses  having  a 
prospect  into  the  country  or  facing  the  sea.    As  to  the  finst  of  thef« 
highways,  there  can  be  no  doubt  that  it  is  within  the  town.    As  to  the 
second  and  third,  the  case  must  be  remitted  to  the  justices  with  the 
intimation  of  our  opinion,  in  accordance  with  Eeg.  v.  Cottle  (a),  that  the 
proper  definition  of  the  word  "town"  is,  a  continuous  series  of  houses, 
not  necessarily  contiguous,  but  .<mfiiciently  so  to  form  a  congregation  of 
human  habitations. 

Where  the  Commissioners  light  roads  the  situation  of  whidi  is  disr 
puted,  they  act  beyond  their  jurisdiction,  and  therefore  cannot  eoneluda 
the  rights  of  other  persons.  If  they  had  lighted  these  highways  for 
some  time,  and  that  was  acquiesced  in,  it  would  be  a  fact  for  the  cod- 
sideration  of  the  magistrates. 


Lush  J.  had  been  engaged  as  counsel  in  the  case,  and  took  no  part 
in  the  judgment. 


Shie  J.  concurred. 


Case  remitted. 


(a)  16  Q.  B.  412. 
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Farrer,  appellant,  Close,  respondent.  [Saturday, 

1.  PcT  Ccckhum  C.  J.  and  Mettor  J.    In  detennining  the  question 

whether  a  Society  is  entitled  to  the  protection  of  the  Friendly  Societkis  Friendly 

Act,  18  &  ly  Vict,  c.  63.  ss.  24.  44.,  the  Court  is  bound  to  look  not  only  Society. 

to  the  rules  themselves,  but  also  to  the  conduct  and  operations  of  the  fprad^  Union, 

^VicietT,  and  most  treat  it,  not  according  to  what  it  proresses  to  be,  but  |g  a.  19  yict, ' 

aecording  to  what  it  practically  is.  ^^  g3^  ^^  24. 

2.  Per  Uayea  J.    The  (question  whether  a  Society  was  established  for  44^ 
illegal  purposes  ought,  with  rare  exceptions,  to  be  decided  by  the  rules  Jif^ality 
themselres.  Siriket. 

S.  The  rules  and  regulations  of  a  Friendly  Society  contained  the 

following :  "  Any  firee  or  non-free  member  or  members  learing  his  or 

their  employment  under  circumstances  satisfactory  to  the  Branch  or 

TAecutiTe  Council,  shall  be  entitled  to  the  sum  of  15^.  per  week." 

Upon  an  information  under  stat.  18  &  19  VicL  c.  63.  9.  24.  against  the 

setretary  of  the  Society,  for  wilftd  misappropriation  of  the  mone^  of  the 

^oaety,  the  following  among  other  eridence  was  giTen :  "  Stnkes  are 

reported.    Members  of  our  «>ciety  would  not  be  allowed  to  go  to  places 

There  there  are  strikes  if  we  can  prevent  them.    We  would  give  a 

member  21.  or  Si.  to  send  him  somewhere  else,  i.  e.  if  he  were  out  of 

work  at  "Bradford,  rather  than  a  man  should  go  to  KeigkUy  (if  a  strike 

vas  on)  we  would  grant  money  to  send  him  away  a  thousand  miles 

toother  way.     We  can  pay  this  money  at  our  discretion.     We  would 

send  men  to  Halifax  or  Leeds,  pay  their  railway  fares,  and  kee]>  them 

on  if  it  should  be  a  case  satisfactory  to  the  Branch."     Held,  per  Cock' 

^rn  C.  J.  and  Mellor  J.,  that  the  evidence  shewed  that  the  Society  was, 

with  reference  to  some  of  its  objects,  practically  a  trades  union,  and  as 

rach  illegal,  as  being  in  restraint  of  trade,  and  therefore  the  justices 

Were  right  in  refusing  to  convict ;  Hannen  and  Hayes  J  J.  dissentientibus : 

f<>r.  per  Hannen  J.,  the  evidence  did  not  prove  that  the  members  of  the 

^iety  had  as  a  body  sanctioned  the  abuse  of  the  rules  for  illegal  pur- 

posfs,  or  that  the  funds  of  the  Society  had  been  applied  to  the  support 

of  illegal  strikes;  and,  per  Hayes  J.,  the  rules  read  in  connection  with 

the  evidence  did  not  shew  that  the  Society  was  established  for  an  illegal 

purpose  in  restraint  of  trade. 

PASE  stated,  under  stat.  20  &  21  Viet.  c.  43.,  by 
two  justices  for  the  borough  of  Bradford^ 
An  information  charged  that  on  the  28th  January^ 
1867,  at  Bradford,  in  the  borough  of  Bradford,  fViltiam 
Cfow,  then  being  secretary  of  the  Amalgamated  Society 
of  Carpenters  and  Joiners,  then  and  there  had  in  his 
possession  the  sum  of  40/.  belonging  to  the  Society, 

2  o  2 
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1869.        and  had  wilfully  misappropriated  the  same  oontrar;  to 
Fab&kr      the  statute. 

Glom.  ^^^  respondent  contended  that  the  Society  was  not 

a  Society  within  stat.  18  &  19  Vict  c.  63.  s.  44u,  and 
further  that  it  was  a  Society  established  for  purposes 
which  were  illegal,  being  against  public  policy,  in 
restraint  of  trade ;  that  the  Society  was  an  organization 
for  or  tending  to  the  encouraging  and  maintaining  of 
strikes;  and  he  referred  to  the  following  rules  of  the 
Society. 

Rule  18,  sect.  6.  "  Any  oflScer  being  discharged  from 
employment  for  holding  office,  if  he  sign  the  vacant 
book  each  day,  he  shall  be  paid  at  the  rate  of  wages 
he  was  receiving  when  discharged,  such  remuneration 
to  continue  till  he  receive  employment.'^ 

Sect  7.  "  Any  free  or  non-free  member  or  membere 
leaving  his  or  their  employment  under  circumstances 
satisfactory  to  the  Branch  or  Executive  Council  shall 
be  entitled  to  the  sum  of  15«.  per  week." 

Sect.  9.  '*  Any  member  refusing  work  from  private 
objections,  unless  he  can  shew  sufficient  reason  to  a 
committee  of  a  majority  of  the  members  at  the  next 
Branch  meeting,  shall  be  suspended  from  donation  until 
after  he  has  been  employed.'' 

Rule  25,  sect.  2.  "  In  the  event  of  an  application  to 
the  Executive  Committee  from  other  trades  for  assist- 
ance, the  general  secretary  shall  obtain  information 
respecting  the  same,  and  on  the  Executive  Committee 
being  satisfied  as  to  the  genuineness  of  the  case  shall 
grant  such  assistance  as  the  state  of  the  funds  may 
warrant,  or  the  case  may,  in  their  opinion,  deserve." 

Rule  31,  sect.  1.  "  There  shall  be  an  equalization, 
every  twelve  months  ending  with  the  last  meeting  night 


V. 
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in  December^  of  that  portion  of  the  funds  of  the  Society        1869. 
which  has  not  been  personally  invested,  snch  equaliza-       FABawi 
tion  to  be  in  proportion  to  the  number  of  members 
in  each  branch.** 
A  copy  of  the  rules  was  transmitted  with  the  case. 
The  justices  also  subjoined  the  evidence  {a) ;  from 
which  the  following  are  extracts  (ft). 

^*  James  Srawn^  treasurer  of  the  Society.  I  have 
been  nearly  four  years  a  member  of  the  Society.  There 
has  not  been  a  strike  in  this  district.  There  have  been 
stiikea  in  other  districts.  We  have  sent  money  to  other 
districts  for  benevolent  purposes;  donations  of  trade. 
We  have  not  sent  money  to  men  who  had  left  work 
for  too  low  wages.  We  have  sent  money  to  other 
Societies." 

"  George  Farrer,     I  was  president  in  January^  1867. 

I  had  been  vice  president  before.      I   have   been   a 

member  since  the  29th  July^  1865.     I  had  not  been 

a  member  of  a  carpenters'  society  before  that  time.   We 

have  not  discussed  prices  or  hours  of  labour  at  those 

meetings,  nor  any  special  meetings.   I  set  my  own  price 

at  my  own  labour.     There  has  been  no  Society's  price. 

There  are  several  Societies  in  the  town.   Some  have  the 

number  of  hours  of  labour  fixed.  That  is  an  arrangement 

between  masters  and  men.     If  masters  or  men  do  not 

obsene  rules  in  either  case,  notice  is  sent  to  the  masters 

or  men's  association.      Suppose  masters'  associations 

censure  any  master  offending,  the  men  might  be  drawn 

(a)  In  the  first  instance  a  case  was  stated  which  did  not  set  out  any 
^denoe  to  explain  the  intention  or  purport  of  the  rules ;  and  in  Hilary 
"ScTm,  January  18,  1866,  the  Court,  consisting  of  Blackburn,  MeUor 
ttd  huh  JJ.,  directed  that  it  should  be  remitted  to  the  justices  to 
i«liear  the  information. 

(*)  See  also  the  judgment  of  Hayes  J.,  pp.  575-6. 
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1869.       away  from  that  shop  and  paid  by  our  Society.     In  case 
FABRxa      of  sickness,  12s,  per  week  is  allowed ;  when  drawn  out 
CiiosK.       ^f  shop,  or  turned  off  for  being  members  of  Society, 
full  wages  or  I6s,  is  allowed.     In   case    twenty   men 
drawn  out  and  any  went  back,  the  Society  would  take 
no  steps.     We  correspond  with  branch  associations  in 
other  towns.  In  case  of  a  strike  at  Devonparty  we  should 
not  consider  the  propriety  of  whether  we  should  send  or 
not  if  the  branch  Committee,  with  the  sanction  of  executiTe 
committee,  had  approved  of  a  donation  being  senL     In 
case  of  long  strike  there  and  funds  exhausted,  we  should 
not  contribute,  except  annually,  to  an  equalization  fund. 
We  only  consider  subjects  which  affect  our  own  Bradford 
branch.     I  don't  know  what  money  has  been  paid  out 
of  our  Society  to  any  other  Society.     We  have  monthly 
reports.     Strikes  are  reported.  Members  of  our  Society 
would  not  be  allowed  to  go  to  places  where  there  are 
strikes  if  we  can  prevent  them.     We  would  give  a 
member  2/.  or  3/.  to  send  him  somewhere  else,  t.  «.,  if 
he  were  out  of  work  at  Bradford,  rather  than  a  man 
should  go  to  Keighley  (if  a  strike  was  on),  we  would 
grant  money  to  send  him  away  a  thousand  miles  another 
way.     We  can  pay  this  money  at  our  discretion.     We 
would  send  men  to  Halifax  or  Leeds  ;  pay  their  railway 
fares,  and  keep  them  on,  if  it  should  be  a  case  satisfac- 
tory to  the  Branch.     I  don't  know,  nor  never  heard  a 
word  about  money  being  given  to  plasterers.     We  have 
given  to  the  Executive  Council  40/.  or  50/.  in  two  or  three 
years.     The  Executive  Council  consider  appeals  if  they 
come  from  other  quarters.     They  send  a  remittance  to 
branch  carpenters'  associations.     They  have  also  con- 
sidered appeals  from  other  trades.     It  may  be  to  assist 
men  on  strike.     The  Executive  Council  can  give  money 
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to  strikes  in  any  trades.     Any  sensible  man  can  see        1869. 

from  onr  monthly  report  where  there  are  strikes,  and       Fabkeb 

where  to  avoid.    In  the  quarterly  report  trade  privileges       ciotb. 

are  mentioned.      fVihon's  men  lost  tools  by  fire.     We 

bought  them  new  tools.     If  I  am  out  on  strike,  or  we 

draw  men  ont^  and  money  is  paid  to  me  or  them  by  the 

Society,  all  such  payments  are  trade  privil^es,   and 

justified  by  the  rules  of  the  Society.     Our  Society  has 

nothing  to  do  with  ordering  work  to  be  done  by  price. 

We  have  members  working  at  all  prices;  from  1/.  1*. 

a  week  to  27*.  or  28*.    The  Society  did  agitate  about 

the  number  of  hours.     Any  member  may  work  as  he 

likes.     The   reports  are  furnished   by  the  Executive 

CounciL     I  have   been  dismissed   for  having  been   a 

member  of  this  Society.     I  got  work  the  day  after.     I 

lUDQ  an  employer  now.   I  have  been  so  for  five  months. 

Nothing  has  been  done  under  these  rules  in  my  opinion 

in  restraint  of  trade,  or  I  would  not  remain  a  member 

of  it.    In  the  report  of  1866,  30/.  is  stated  to  be  given 

to  the  Sheffield  file  cutlers  who  were  locked  out.'* 

The  justices  were  of  opinion  that  the  case  against  the 
respondent  was  fully  proved,  but  dismissed  the  charge 
on  the  ground  that  the  rules  of  the  Society  were,  as 
shewn  by  the  evidence,  for  an  illegal  purpose  in  restraint 
of  trade. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  determination  of  the  justices  was  or  was  not 
erroneous  in  point  of  law. 
The  case  was  argued,  in  Hilary  Term,  January  16,  by 

Quain,  for  the  appellant. — The  present  case  is  not 
governed  by  Hornby,  appt,  Close,  respt.  (a).     There  is 

(rt)  8£.4:S.  175. 
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1869.  nothing  illegal  in  the  rales  of  this  Society  per  ae  ;  and 
Fabbka  nothing  in  the  evidence  as  to  the  practice  of  the  Societj 
GL06K.  ^  shew  that  there  was  compulsion  on  the  members. 
Rule  18^  sect  ?» which  was  most  relied  on,  is  not  neces- 
sarily in  restraint  of  trade.  [He  cited  Hilton  v.  Ecker^ 
ley  {a)y  per  Lord  Campbell.']  The  matters  proved  do 
not  shew  that  the  Society  have  sanctioned  the  working 
of  the  roles  for  an  illegal  purpose ;  nor  do  thqr  alter 
the  rules  by  which  alone  the  Society  is  bound. 

The  respondent  did  not  appear. 

Cwr,  ado.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the 
following  judgments  were  now  delivered. 

CocKBUBN  C.  J.  The  only  question  in  this  cafie  is, 
whether  a  certain  Society,  called  the  Amalgamated 
Society  of  Carpenters  and  Joiners,  is  essentially  a 
Friendly  Society,  properly  so  called,  so  as  to  be  within 
the  protection  of  stat.  18  &  19  Vict  c.  63.  m.  24  and  44.^ 
or  whether,  though  established  as  a  Friendly  Society,  it 
does  not  so  far  partake  of  the  character  of  a  trades  union 
as  to  fall  within  the  principle  of  the  decision  of  this 
Court  in  Hornby^  appt.,  Close,  respt.  {b). 

The  question  turned  on  the  construction  to  be  put 
on  certain  of  the  rules  of  the  Society,  viz.,  rule  18, 
sects.  6,  7  and  9,  rule  25,  sect.  2,  and  rule  81,  sect  1 ; 
more  especiaUy  on  sect.  7  of  rule  18.  The  latter  section 
is  in  these  terms :  "  Any  free  or  non-free  member  or 
members  leaving  his  or  their  employment  under  circum- 
stances satisfactory  to  the  Branch  or  Executive  Council, 

(a)  6  E.  ^'  B,  47.  62-3;  aflumed  in  error.  Id,  66. 

(b)  QB.^S.  175. 
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shall  be  entitled  to  the  sum  of  15*.  per  week.''    It  was        1869. 
urged  on  us  in  the  argnment  that  the  rules  in  ques-       Fabue 
tion,  including  rule  18,  sect  7,  admitted  of  a  perfectly       q^^ 
innocent  construction,  and  were  capable  of  being  applied 
to  purposes  only  which  were  within  the  scope  of  the 
objects  of  a  Friendly  Society,  and  that,  as  the  Society 
professed  to  be  a  Friendly  Society,  and  was  established 
as  such,  the  rules  ought  to  receive  such  a  construction 
as  would  make  them  consistent  with  that  character. 

I  should  be  disposed  to  concur  in  this  view  if  there 
were  nothing  to  shew  that  the  rules  in  question  had  not, 
in  iheir  practical  application  by  the  Society,  been  made 
subservient  to  the  purposes  of  a  trades  union,  instead 
of  being  confined  to  those  of  a  Friendly  Society.    But, 
on  referring  to  the  &cts  as  established  by  the  evidence, 
more  especially  that  of  the  witness  George  Farrer^  who 
Had  filled  the  offices  of  president  and  vice  president 
of  the  Society,  and  who  is  the  appellant  in  this  case, 
we  clearly  see,  agreeing  herein  with  the  view  taken  by 
the  justices,  that  the  rules  in  question  are  in  practice 
BO  construed  and  applied  as  to  render  the  funds  of  the 
Society  available  for  the  purposes  of  supporting  strikes, 
by  allowing  sums  of  money  to  workmen  wanting  em- 
ploy in  order  to  prevent  them  from  seeking  work  in 
districts  where  men  are  on  strike,  and  also  by  giving 
sasistance  to  other  branch  associations  in  whose  districts 
strikes  are  going  on.     Such  is  the  general  effect  of  the 
evidence  of  the  witness  Farrer.     I  would  particularly 
i^fer  to  the  following  passage :     [His  Lordship  read  the 
Passage   beginning    at    '*  Strikes   are    reported,"    and 
ending  with  *'  if  it  should  be  a  case  satisfactory  to  the 
Branch"  (a).] 

(a)  Se«  page  556. 
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1869.  Now  these  are,  as  it  seems  to  me,  dearly  purposes, 

Fabekb      not  of  a  Friendly  Society  but  of  a.  trades  union^  and 

Clobk.        ^^^^  ^  would  be  illegal  as  being  in  restraint  of  trade, 

so  that  the  case  would  clearly  fall  within  the  decision 

in  Hornby^  appt..  Close,  respt  (a),  if  the  ill^al  purpose 

had  been  explicitly  avowed  in  the  rules. 

It  is  true  that  in  the  present  case  the  rules  are  ambi- 
guous, but  I  think  we  are  bound  to  look  not  only  to  the 
rules  themselves  but  also  to  the  conduct  and  operations 
of  the  Society,  and  that  we  must  treat  the  Society  not 
according  to  what  it  professes  to  be  but  according  to 
what  it  practically  is ;  otherwise  a  Society,  by  framing  its 
rules  ambiguously  so  as  to  be  capable  of  being  applied  to 
carry  out  the  purposes  of  a  Friendly  Society  or  those  of 
a  trades  union,  might,  while  carrying  on  its  operations 
as  a  trades  union,  evade  the  law,  and  obtain  the  advan- 
tages secured  by  statute  to  a  Friendly  Society,  which 
would  be  refnsed    to   it    if   its  true  character  were 
avowed. 

Such  a  result  sufficiently  shews  that  it  is  to  the 
actual  working  of  the  Society,  and  not  to  its  ostensible 
character,  we  must  look.  And  in  the  present  case  I  am 
satisfied  that  the  Society,  though  in  the  main  a  Friendly 
Society,  is,  with  reference  to  some  of  its  objects,  prac- 
tically a  trades  union.  I  am  therefore  of  opinion  that 
the  case  comes  within  the  principle  of  the  decision  in 
Hornby^  appt.,  Chse,  respt.  (a). 

We  are  not  called  upon  to  consider  the  principle  on 
which  that  decision  proceeded,  namely,  that  a  Society, 
one  of  the  purposes  of  which  is  the  support  of  members 
when  on  strike,  is  illegal  within  the  meaning  of  sect.  4A  of 
stat.  18  &  19  Vict  c.  63.  as  being  in  restraint  of  trade, 

(a)  8  B.  i'  S.  175. 
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and  that  consequently  the  Society  is  not  entitled  to  the        1869. 
advantages  secured  to  a  Friendly  Society  by  that  Act,       Fareie 
but,  in  case  of  any  misappropriation  of  its  funds,  must        Closi. 
be  left  to  its  ordinary  legal  remedies.    Nor  is  it  ne- 
cessary to  discuss  the  policy  of  the  law  which  holds 
contracts  in  ifestraint  of  trade  to  be  illegal,  or  to  pro- 
nounce any  opinion  on   the  expediency  of  aflFording 
to  trades  unions  the  full  protection  which  the  statute 
affords    to    Friendly   Societies.     Trades   unions  have 
of  late  found   many   able  defenders,  but  none  more 
80  than  an   illustrious  foreigner,  who,  in  a  treatise  of 
singular  ability,  has  placed  in  the  clearest  light  the 
tD&t^  system  and  working  of  tbe  trades  unions  of  this 
country  (a).     It  must  not,  however,  be  forgotten  that 
while  some  strikes  may  be  perfectly  justifiable  to  enforce 
honest  and  just  demands,  others  may  be  resorted  to  in 
order  to  extort  unreasonable  exactions  or  enforce  tyran« 
nical  rules,  and  the  only  corrective  against  such  attempts 
is  to  be  found  in  the  freedom  of  the  labour  market, 
which   it   is    the   purpose  of  these   combinations   to 
prevent.     It  is  however  for  the  Legislature  to  deal 
with  any  proposed  alteration  of  the  law.    We  have  only 
to  deal  with  the  case  before  us  according  to  previous 
decisions. 

In  the  case  of  Hornby^  appt.,  Chse^  respt  (&),  we 
had  no  alternative,  even  had  we  been  disposed  to  do  other- 
^vise,  than  to  follow  the  decision  in  the  case  of  Hilton  v. 
Eclceriley  (c),  which,  being  the  decision  of  a  Court  of 

(o)  I«  jMociations  OuvriereB  en  AngUterre  (Trades  Unions)^  par 
V.  le  Comte  de  Paris.  See  also  The  Law  relating  to  Trades  Unions,  by 
Sir  W.  Erie, 

(*)  SB.fS.  175.  (c)  6  iE.  #  A  47.  66. 
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18G9.  eiTOT;  was  Innding  upon  ns.  The  present  case^  when 
y^„„  tlie  purposes  of  the  Society  are  gathered  from  the  other 
evidence  in  the  case  in  addition  to  the  mles,  appears 
to  me  to  come  strictly  within  the  role  in  Hornby ^  appt-i 
Cla^e,  respt,  and  I  feel  therefore  bonnd  to  hold  that 
the  deciaon  of  the  jostices  in  refusing  to  convict  was 
right  and  ought  to  be  afSrmed. 

I  have  to  add  that  my  brother  Mellar  agrees  in  this 
judgment. 

Hannsn  J.  I  regret  that  I  am  unable  to  concur  in 
the  judgment  of  my  Lord  and  my  brother  MeUor.  I 
am  therefore  obliged  to  state  the  reasons  which  lead 
me  to  a  different  conclusion. 

This  was  a  proceeding  under  the  24th  section  of  stat. 
18  &  19  VicL  c.  63.  against  the  secretary  of  a  Friendly 
Society,  called  the  Amalgamated  Society  of  Carpenters 
and  Joiners,  for  wilfully  misappropriating  40/.  belonging 
to  the  Society.  The  justices  found  that  the  guilt  of 
the  defendant  was  fully  proved,  but  they  dismissed  the 
complaint  on  the  groimd  that  the  Society  was  not  en- 
titled to  the  remedy  provided  by  the  Act,  because  they 
were  of  opinion  that  the  rules  of  the  Society  shewed  an 
ill^al  purpose.  By  the  44th  section  it  is  enacted  that 
in  the  case  of  any  Friendly  Society  established  for  any 
of  the  purposes  mentioned  in  sect.  9,  or  for  any  purpose 
which  is  not  illegal,  the  24th  section  (which  enacts  a 
punishment  in  case  of  fraud  or  imposition  by  an  officer) 
shall  be  applicable. 

There  is  no  doubt  that  the  Society  in  question  was 
established  for  some  of  the  objects  mentioned  in  sect.  9, 
for  example  1.  for  insuring  a  sum  of  money  to  be  paid 
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for  the  funeral  expenses  of  the  wife  of  a  member,  2.  for        1869. 
the  relief  or  maintenance  of  the  members  in  sickness ;       Farms 
the  only  question,   therefore,  is,  whether  the  Society       clms. 
wsa  also  established  for  some  other  and  illegal  purpose. 
The  preface  to  the  printed  rules  of  the  Society  sets 
forth  in  forcible  language,  the  sincerity  of  which  there 
is  nothing  in  the  rules  themselves  to  impeach,  the  ob- 
jects for  which  the  Society  was  formed,  and  all  of  them, 
so  far  from  being  illegal,  appear  to  be  of  the  most  praise- 
worthy character. 
The  preamble  to  the  rules  is  as  follows. 
"1.  The  Society  shall  be  called  the  Amalgamated 
Society  of  Carpenters  and  Joiners. 

'^  2.  The  object  of  this  Society  is  to  raise  funds  for  the 
mutual  support  of  its  members  in  case  of  sickness, 
acddent,  superannuation,  for  the  burial  of  members  and 
their  wives,  emigration,  loss  of  tools  by  fire,  water  or 
theft,  and  for  assistance  to  members  out  of  work.  Also 
for  granting  assistance  in  cases  of  extreme  distress  not 
otherwise  provided  for  by  the  ndes,  for  which  purpose 
a  contingent  and  benevolent  fund  shall  be  formed. 

**  3.  It  shall  be  divided  into  branches ;  each  branch  to 
qipoint  its  own  officers  and  conduct  its  own  business, 
as  directed  in  the  following  rules.'' 

The  rules  which  follow  fill  fifty-nine  closely  printed 
pages  of  small  type.  It  is  sufficient  to  say  of  them  that 
there  is  not  one  which,  upon  the  face  of  it,  is  not 
necessary  or  conducive  to  legitimate  objects  of  a  Friendly 
Society. 

But  it  is  said  that  the  rules,  though  apparently 
directed  to  the  attainment  of  proper  ends,  are  capable 
of  being  appUed  to  ill^al  purposes,  and  that  the  evidence 
shews  that  they  were  so  applied*    Undoubtedly,  if  the 
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1SG9.        printed  rales  are  not  the  real  rales  of  the  associatioti, 


Fakuk      auid  if  the  Society,  nnder  the  pretence  of  being  a  bene* 
Cumm,        ▼olent  institation,  is  really  a  scheme  in  whole  or  in  part 
designed  for  the  enconragement  and  support  of  illegal 
strikes,  the  Society  must  be  deemed  to  be  established 
for  an  ill^al  purpose.     But  I  can  see  no  ground  for 
supposing  that  the  rules  were  not  honestly  framed  for 
the  purpose  of  carrying  out  the  excellent  objects  specified 
in  the  preamble,  and  although  they  are,  like  the  laws 
of  every  institution  however  good,  capable  of  being 
perverted  to  evil  ends,  I  can  find  in  the  evidence  nothing 
to  prove  that  the  members  of  the  Society  have  as  a 
body  sanctioned  the  abuse  of  the  rules  for  illegal  pur- 
poses.  But,  further,  I  am  of  opinion  that  the  acts  relied 
on  by  the  justices  as  illegal  are  not  so. 

The  justices  have  found  that  the  Society  was  esta- 
blished for  an  illegal  purpose  on  the  ground  that  the 
rules  were,  as  shewn  by  the  evidence,  in  restraint  of 
trade,  and  they  have  pointed  out  certain  rules  which 
they  consider  open  to  this  objection. 

It  is  necessary  to  examine  these  in  detail. 

The  first  is  rule  18,  sect  6,  *'  Any  officer  being  dis- 
charged from  employment  for  holding  office,  if  he  sign 
the  vacant  book  each  day,  he  shall  be  paid  at  the  rate 
of  the  wages  he  was  receiving  when  discharged,  such 
remuneration  to  continue  till  he  receive  employment'' 
There  are  some  eight  or  nine  diflerent  officers,  and 
the  members  are  liable  to  fines  if,  when  elected,  they 
refuse  to  accept  office.  The  duties  of  some  of  the  officers 
are  onerous,  and  must  occasionally  occupy  much  of 
their  time,  particularly  the  secretaries  and  the  sick 
stewards,  who  are  required  to  visit  the  sick  twice  in 
each  week.     It  may  well  be,  therefore,  that  an  officer 
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may  be  dismissed  from  his  employment  by  reason  of       1869. 
the  fulfilment  of  his  duties  to  the  Society  interfering      farkbe 
with  the  dne  dischai^e  of  his  duties  to  his  employer.       clobi. 
Or  it  may  be  known  from  experience  that  some  masters 
disapproTe  of  all  combinations  amongst  the  men,  and, 
treating  them  all  as  hostile  to  their  interests,  refuse  to 
employ  an  of^cer  of  any  of  them.    In  either  of  these 
cases  it  is  only  just  that  the  Society  should  indemnify 
its  officers  against  loss  sustained  in  its  service.    There 
is  nothing  in  the  evidence  in  any  way  relating  to  the 
operation  of  this  rule. 

The  next  regulations  to  which  attention  is  directed 
are  the  7th  and  9th  sections  of  rule  18.  [His  Lordship 
lead  them  (a).]  These  regulations  are  absolutely  neces- 
sarj  for  the  proper  administration  of  the  Society's  funds. 
Without  them,  a  member  might  claim  relief  when  out 
of  vork  from  idleness  or  sickness  induced  by  intemper- 
ance or  other  misconduct. 

But  it  appears  from  the  evidence  of  Farrer,  a  member 
of  the  Society,  although  an  employer,  that  the  Branches 
make  donations  to  members  who  are  out  on  strike  **  if 
it  should  be  a  case  satisfactory  to  the  Branch.''  It  was 
however  stated  by  all  the  witnesses  that  no  coercion  is 
^laed,  and  that  the  Society  would  take  no  steps  against 
men  going  back  to  work.  The  witness  Farrer  added, 
"Ifothing  has  been  done  under  these  rules,  in  my 
opinion,  in  restraint  of  trade,  or  I  would  not  remain 
a  member  of  it"  Now,  unless  we  are  to  hold  that 
<^ery  strike  is  of  necessity  illegal,  there  is  nothing  in 
this  eridence  to  shew  that  the  funds  of  the  Society  have 
ever  been  applied  to  the  support  of  illegal  strikes. 
I  am  however  of  opinion  that  strikes  are  not  neces- 

(a)  See  p.  564. 
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1869.       aarily  illegaL    A  strike  is  properly  defined  as  a  ''  simul- 
PAmau      taneous  cessation  of  work  on  the  part  of  the  workmen,'' 

Cme,  ^^^  ^^  legality  or  ill^ality  must  depend  on  the  means 
by  which  it  is  enforced,  and  on  its  objects.  It  may 
be  criminal,  as  if  it  be  part  of  a  combination  for  the 
porpose  of  injuring  or  molesting  either  masters  or 
men;  or  it  may  be  simply  illegal,  as  if  it  be  the  resolt 
of  an  agreement  depriving  those  engaged  in  it  of  their 
liberty  of  action,  similar  to  that  by  which  the  employers 
bound  themselves  in  the  case  of  Hilton  v.  Eckersky(a) ; 
or  it  may  be  perfectly  innocent,  as  if  it  be  the  result  of 
the  voluntary  combination  of  the  men  for  the  purpose 
only  of  benefiting  themselves  by  raising  their  wages, 
or  for  the  purpose  of  compelling  the  fulfilment  of  an 
engagement  entered  into  between  employers  and  em- 
ployed, or  any  other  lawful  purpose. 

On  this  point  I  would  refer  to  the  recent  memo- 
randum of  Sir  WUUam  Erie  on  The  Law  relating  to 
Trades  Unions,  a  work  which  it  would  be  unbecoming 
in  me  to  praise,  but  which  appears  to  me  to  contain  a 
complete  exposition  of  the  principles  of  law  applicable 
to  this  subject    That  learned  writer  says  (p.  23),  '*  As 
to  combination,  each  person  has  a  right  to   choose 
whether  he  will  labour  or  not,  and  also  to  choose  the 
terms  on  which  he  will  consent  to  labour,  if  labour  be 
his  choice.    The  power  of  choice  in  respect  of  labour 
and  terms,  which  one  person  may  exercise  and  declare 
sii^gly*  many  after  consultation  may  exercise  jointly, 
and  they  may  make  a  simultaneous  declaration  of  their 
choice,  and  may  lawfully  act  thereon  for  the  immediate 
purpose  of  obtaining  the  required  terms ;  but  they  can- 
not create  any  mutual  obligation  having  the  legal  effect 

[a)  6£#J5.47. 
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of  binding  each  other  not  to  work  or  not  to  employ        1869. 
unless  upon  terms  allowed  by  the  combination.    Any       farrkk 
arrangement  for  that  purpose^  whatever  may  be  its  pur-        CLoei. 
port  or  form^  does  not  bind  as  an  agreement^  but  is 
ill^,  though  not  unlawful,  on  account  of  restraint  of 
trade,  and  therefore  void." 

The  foregoing  passage  clearly  defines  the  dividing 

Hoe  between  what  is  legal  and  what  is  illegal,  and  the 

eridoice  in  this  case  shews  only  that  the  Society  permits 

its  members  to  draw  upon  the  funds  to  which  they  have 

coatributed,  in  the  event  of  their  being  out  of  work,  for 

some  purpose  not  shewn  to  be  illegal  and  which  the 

Society  considers  meritorious;  while  there  is  a  total 

absence  from  the  rules  and  practice  of  the  Society  of 

uiything  tending  to  impose  an  obligation  or  coercion 

on  its  members. 

Another  passage  in  the  evidence  which  may  be  relied 

on  in  support  of  the  decision  of  the  justices  is  that  in 

vhich  it  is  stated  that  in  the  event  of  their  being  a 

strike,  of  which  the  Branch  approved,  at  a  particular 

p\ace  a  member  would  be  paid  2/.  or  8/.  to  take  him 

somewhere  else.      This  appears  to  me  to  be  legal  on 

the  game  ground  that  the  payment  of  the  weekly  allow- 

^oe  to  members  out  of  work  by  reason  of  a  strike  is 

legal,  always  assuming  that  the  strike  itself  is  not  illegal ; 

^ue  object  of  sending  a  member  to  a  distant  place  is 

that  he  may  get  work  there  rather  than  that  he  should 

go  to  the  place  where  the  strike  is  in  operation^  and 

Aat  the  funds  of  the  Society  may  he  so  relieved  of  the 

burden  of  supporting  the  member  while  out  of  work. 

^e  tendency  of  this  undoubtedly  is  to  support  and 

Diaintain  the  strike  for  a  longer  time,  and  so  to  increase 

the  chance  of  the  men  obtaining  the  object  of  the  strike. 

^OL.  X.  2   P  B.  &  s. 
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1869.        This,  it  is  alleged^  is  in  restraint  of  trade,  that  is,  it 
r^BKBR      disturbs  the  course  and  postpones  the  effect  of  com- 
petition amongst  the  men,  which,  if  left  to  itself,  might 
sooner  compel  them  to  return  to  work ;  and  therefore, 
it  is  contended,  is  contrary  to  public  policy.     I  think 
that  our  judgment  ought  not  to  be  based  on  this  line 
of  argument.     By  the  expression  that  a  thing  is  *'  con- 
trary to  public  policy''  I  understand  it  is  meant  that 
it  is  opposed  to  the  welfare  of  the  community  at  large. 
I  can  see  that  the  maintenance  of  strikes  may  be  against 
the  interest  of  employers,  because  they  may  be  thereby 
forced  to  yield  at  their  own  expense  a  larger  share  of 
profits  or  other  advantage  to  the  employed,  but  I  have 
no  means  of  judicially  determining  that  it  is  contrary 
to  the  interests  of  the  whole  community,  and  I  think 
that,  in  deciding  that  it  is,  and  therefore  that  any  act 
done  in  its  furtherance  is  illegal,  we  should  be  basing 
our  judgment  not  on  recognized  legal  principles  but  on 
the  opinions  of  one  of  the  contending  schools  of  political 
economists. 

The  cases  which  were  referred  to  in  the  argument 
do  not  appear  to  me  to  apply  to  the  present.  In 
Hilton  ▼.  Eckersky  (a)  it  was  held  that  employers  oonld 
not  legally  bind  themselves  to  carry  on  business  as  a 
majority  of  their  body  should  direct  In  Hornby ^  appt, 
Close^  respt.  {b\  on  the  other  hand,  it  was  held  that  the 
men  could  not  legally  bind  themselves  not  to  seek  work 
at  a  shop  where  disputes  connected  with  the  trade  had 
arisen,  or  not  to  encourage  or  to  instruct  a  labourer 
contrary  to  the  rules  of  the  Society,  or  not  to  use  their 
influence  to  procure  employment  for  a  non  member; 
and  that  a  Society  whose  rules  were  designed  to  enforce 
such  engagements  was  established  for  an  illegal  purpose. 

(a)  6  E.  4-  B.  47;  affirmed  in  error,  Id.  66.  (b)  8  B.  4"  8. 175. 
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Id  the  present    case  no  obligations   in    restraint  of        18G9. 
trade  are  imposed  by  the  roles,  and  for  the  reasons  I       farrm 
hare  given  I  think  that  there  is  no  evidence  that  the 
rules  are  applied  in  restraint  of  trade. 

I  am  therefore  of  opinion  that  the  Society  is  not  shewn 
to  be  established  for  an  illegal  pnrpose,  and  that  the 
decision  of  the  justices  was  erroneous. 

Hatbs  J.  I  am  of  opinion  that  the  decision  of  the 
justices  in  dismissing  this  charge  against  the  respondent 
was  erroneous. 

The  question  in  the  case  is,  whether  the  Amalgamated 

Society  of  Carpenters  and  Joiners  at  Bradford^  in  York- 

thire^  is  entitled,  under  the  44th  section  of  the  Friendly 

Societies  Act,  18  &  19  Vict  c.  68.,  to  proceed  summarily 

uivder  the  24th  section  againsbthe  respondent,  who  was 

the  late  secretary,  for  fraudulently  appropriating  40/.  of 

their  money,  and  this  question  depends  on  the  point 

whether  it  is  or  is  not  a  Society  established  for  an  illegal 

purpose.     The  justices  were  thoroughly  satisfied  of  the 

Tespondent's  guilt,  but  they  determined  on  dismissing 

the  charge,  and  giving  him  entire  impunity  so  far  as 

they  were  concerned,  because  they  considered  that  some 

of  the  rules  of  the  Society  were  in  restraint  of  trade, 

&Qd,  consequently,  that  the  Society  mast  be  considered 

^  established  for  an  illegal  purpose. 

The  particular  illegal  purpose  imputed  is,  as  I  under- 
stand, that  the  rules  in  question,  as  explained  and 
interpreted  by  the  evidence  before  the  magistrates 
^tive  to  the  practice  of  the  Society,  shew  that  it  is 
^^  object  of  the  Society  to  encourage  and  maintain 
strikes  so  as  to  operate  in  restraint  of  trade.  This 
decision  therefore  does  not  depend  upon  any  illegality 

2  p  2 
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1869.       apparent  on  the  face  of  the  rules  themselFes^  and  ood- 
j.^^^,^      sequently  the  case  is  in  this  respect  quite  distingnish- 

Close.  *^^®  ^™  ^^^  recent  case  of  Hornby,  appt..  Close, 
respt.  (a),  where  the  several  rules  set  out  in  the  report 
of  the  case  were  highly  objectionable  and  reatrictiTe. 

The  rules  now  before  us  contain  no  attempt  to  inter- 
fere with  the  freedom  of  the  members  as  to  the  contracts 
they  may  think  proper  to  make  with  their  employers^  or 
to  restrain  in  any  manner  the  free  exercise  of  their  own 
will  and    discretion   in    regard   to    their   calling  and 
industry.    The  general  objects  of  this  Society  appear 
from  the  rules  to  be  the  ordinary  objects  of  a  Friendly 
Society,  or  purposes  of  a  like  nature.    The  rules  provide 
for  payments  in  cases  of  sickness,  accident,  death  and 
burial,  loss  of  tools,  superannuation  and  emigration,  aU 
of  which  were  recognized  as  fit  purposes  of  Friendly 
Societies  in  the  former  general  Act,  13  &  14  VicL  e.  115. 
They  also  provide  for  relief  to  members  out  of  employ- 
ment, though  not  occasioned  by  sickness  or  accident, 
but  nnder  careful  limitations  and  restrictions.     And 
there  is  also  provision  made  by  a  separate  fund,  called  a 
contingent  and  benevolent  fund,  supported  by  a  trifling 
quarterly  payment,  for  affording  discretionary  relief  in 
peculiar  cases  of  distress  not  falling  within  the  ordinary 
cases  for  which  the  rules  provide. 

These  provisions  exhaust  the  purposes  and  objects  of 
the  association,  and  one  feels  startled  at  the  idea  of 
pronouncing  a  Society  with  such  objects,  all  of  which 
appear  to  be  substantially  legal  and  good,  to  be  a  Society 
established  for  illegal  purposes  and  unworthy  of  having 
its  funds  protected  from  depredation  upon  the  ground  of 
an  apprehended  restraint  of  trade.    I  am  ready  to  admit 

{a)  SR^S.  175. 
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tliat  it  is  a  bad  thing  to  restrain  trade^  bnt  I  think  it  a        1869. 
worse  thing  not  to  restrain  thieving,  and  a  very  clear  case      Tmm~ 
of  ill^^ty  ought,  in  my  judgment^  to  be  made  out       cuwi. 
to  support  the  conclusion  to  which  the  justices  have 
arrived. 

The  rules  which  are  selected  and  set  out  in  the  case 
ss  open  to  objection  are  sections  6,  7  and  9  of  rule  18, 
relating  to  the   allowance  to  members  out  of  work» 
section  2  of  rule  26,  relating  to  the  contingent  and 
benevolent  fund,  and  section  1  of  rule  81,  relating  to 
what  is  called  equalization  of  funds.     And  the  question 
raiaed  is,  whether  these  rules,  read  in  connexion  with 
the  evidence  which  is  said  to  explain  or  interpret  them, 
»bew  that  the  Society  was  established  for  an  illegal 
purpose ;  and  in  considering  this  question  I  shall  first 
examine  the  rules  themselves  and  afterwards  the  evi- 
dence which  is  said  to  shew  their  illegality. 

As  to  rule  18,  the  earlier  sections  of  it,  which  pro- 
^de  generally  for  relief  to  members  out  of  employment, 
are  not  objected  to,  but  only  the  later  sections,  which 
Telate  to  such  relief  under  circumstances  in  which  the 
interests  of  the  workmen  appear  to  come  into  conflict 
in  a  certain  degree  with  those  of  the  employers.     Sec- 
tion 6  seems  to  me  to  stand  quite  independently  of  the 
evidence  and  is  very  clearly  expressed.     It  simply  pro- 
vides that  any  officer  of  the  Society  being  discharged 
^m  employment  for  holding  office  shall  be  paid  the 
i^te  of  wages  he  was  receiving  when  discharged  until  he 
^ain  receive  employment.     I  cannot  imagine  that  any 
serious  objection  is  made  to  this  rule,  yet  do  not  know 
^by,  otherwise,  it  is  set  out.     It  in  no  way  restrains  an 
employer  from  discharging  his  workman,  but,  as  an  act 
of  common  fairness,  provides  some  indemnity  for  those 
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1869.        who  may  sustam  special  injury  from  performing  fierrieea 
Fakeke      to  ^0  Society.     The  7th  and  9th  sections  respectively 
Cumm,       iclftte  to  the  cases  of  members  either  leaving    their 
work  or  refusing  to  accept  employment,  in  both  which 
cases  they  are  to  have  an  allowance  if  they  can  shew 
causes  satisfactory  to  the  Society,  but  otherwise  not. 
The  other  rules  objected  to  seem  scarcely  deserving  of 
^  mention.    With  regard  to  rule  25,  sect.  2,  as  to  the 

appropriation  of  the  contingent  or  benevolent  fond^ 
a  passage  is  extracted  which  shews  that  sometLiiies, 
when  application  is  made  to  the  Society  by  other  trades 
in  a  case  of  distress,  relief  may  be  given  if  the  case 
be  ascertained  to  be  genuine,  and  the  state  of  funds 
warrant  it.  And  rule  31,  sect.  1,  declares  that  there  is 
to  be  what  is  caUed  an  equalization  of  funds,  apparently 
between  different  branches  of  the  Society,  once  a 
year.  As  these  two  latter  objections  are  scarcely 
referred  to  in  the  evidence,  I  may  dismiss  them  by 
observing  that  I  cannot  believe  that  an  occasional  dis- 
cretionary act  of  relieving  a  genuine  case  of  distress^ 
even  though  such  distress  may  have  resulted  from  a 
strike,  could  furnish  legitimate  proof  of  illegality  of 
purpose^  and  that  I  cannot  understand,  either  from  the 
rule  or  the  evidence  as  to  equalisation  of  funds,  what 
sort  of  imputation  of  illegality  it  conveys. 

With  respect  to  the  7th  and  9th  sections  of  rule  18, 
I  can  see  no  objection  to  the  general  principle  that  a 
body  of  working  men  should  make  out  of  their  own  funds 
a  carefully  limited  provision  for  temporary  relief  during 
periods  when  they  may  be  thrown  out  of  employment 
It  would  in  fact  be  objecting  to  forethought,  prudence 
and  common  sense.  But  it  may  be  said  that  these 
particular  rules  relate  to  cases  where  members  can  get 
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employment  but  choose  to  quit  or  refuse  it^  and  that  no        1869. 
reasonable  need  can  exist  for  such  provisions^  and  that^       Fabbkb 
as  a  man  who  can  fall  back  on  a  fund  when  unemployed        Closb. 
can  hold  out  much  longer  on  any  question  of  wages 
with  an  employer,  the  rule  must  necessarily  have  a 
tendency  to  keep  men  unemployed  and  so  encourage 
strikes  and  operate  in  restraint  of  trade,  or  at  all  events 
can  be  readily  used  for  such  objects.  On  the  other  hand, 
bowever,  it  is  plain  enough  that  many  good  causes  may 
exist  for  leaving  or  refusing  a  particular  employment, 
and  one  of  the  most  frequent  and  legitimate  causes  may 
be  a  disagreement  as  to  the  amount  of  wages.    It  is  true 
that  men  can  hold  out  longer  on  such  a  question  who 
bave  a  Society's  funds  to  fall  back  upon,  but  this  applies 
equally  to  the  case  of  any  individual  workman  who  by 
industry  and  frugality  has  laid  by  a  sum  of  money  on 
his  own  account ;  and  it  would  be  a  strange  inference  to 
draw  from   this  that  industry  and  frugality  operated 
against  public  policy  and  in  restraint  of  trade. 

No  doubt  the  trade  of  an  employer  is  restrained  when 

workmen  decline  to  take  the  wages  which  he  is  willing 

to  give,  but  it  must  be  remembered  that  the  men  are 

traders  as  well  as  the  employer,  and  it  would  be  an  odd 

^ay  of  promoting  freedom  of  trade  to  hold  it  an  illegal 

purpose  on  their  part  to  endeavour  out  of  their  own 

savings  to  put  themselves  in  a  better  postion  to  get  what 

they  think  a  fair  price  for  their  labour.   If  it  be  objected 

that  the  condition  of  satisfying  the  Society  as  to  the 

grounds  of  leaving  or  refusing  work  may  enable  the 

Society  to  organize  a  strike,  it  may  be  answered  that 

relief  under  such  circumstances  would  be  open  to  abuse, 

And  that  it  would  be  difficult  to  devise  a  better  check  on 

abuse  than  the  satisfaction  of  the  body  out  of  whose 
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1869.       funds  the  relief  is  to  come,  and  that  sach  a  condition 
Farrxk      would  be  at  least  as  likely  to  prevent  strikes  as  to  cause 

Clom.       *®™- 

These  rules,  therefore,  appear  to  me  to  be  unobjection- 
able in  themselves,  and  I  am  unable  to  understand  how 
they  can  be  made  to  shew  an  illegal  purpose  by  evidence 
of  what  may  have  occasionally  been  done  by  the  officers 
of  the  Society  in  respect  of  strikes  or  any  other 
questionable  matter. 

The  question  whether  a  Society  has  been  established 
for  illegal  purposes  or  not  ought,  as  I  think,  with  rare 
exceptions,  to  be  decided  by  the  rules  themselves,  which 
declare  the  objects  of  the  Society  and  speak  the  voice  of 
all  its  members.   To  explain  and  interpret  those  rules  by 
vague  general  evidence  of  what  may  be  sometimes  done 
is,  I  think,  objectionable  on  principle,  being  an  explanation 
of  written  documents  by  loose  parol  evidence  as  to  the 
construction  put  on  them  by  di£Ferent  officers ;  and,  since 
such  construction  might  vary  from  time  to  time,  the 
result  would  be  to  throw  the  proper  meaning  and  effect 
of  the  rules  into  the  utmost  uncertainty  and  confusion. 
If  the  rules  are  legal  in  themselves,  it  is,  I  concei?e,  the 
duty  of  the  officers  to  carry  them  out  l^ally.    The  best 
of  rules  may  be  abused  in  practice,  but  in  such  a  case 
the  abuse  is  the  fault  of  the  individual,  and  ought  not  to 
be  received  as  affecting   the  rules  themselves  or  the 
general  purposes  of  the  Society  to  which  they  belong. 

I  admit  that  cases  may  arise  where  a  Society  may 
intentionally  be  established  for  illegal  purposes,  and 
may  studiously  keep  such  purposes  from  sight  while 
they  carried  them  out  in  practice.  In  such  cases  parol 
evidence  of  the  acts  and  practice  of  the  Society  might 
be  very  important  on  the  question  arising  under  the 
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44th  section  of  stat.  18  &  19  Fict.  c.  63.,  whether  the        1809. 
Society  was  or  was  not  in  fact  established  for  an  illegal       farrkr 
purpose.    Such  eYidence  would  not  however  be  given       cuJai. 
to  explain  or  interpret  the  rules,  but  to  shew  that  they 
were  a  fraud  and  a  sham,  and  this  ought  to  be  made 
out  by  very  clear  proof.    In  the  present  case  however 
it  does  not  appear  to  me  to  be  suggested  or  indicated 
in  the  evidence. 

The  whole  of  the  evidence  relied  on  is  obtained  through 

croas-ezamination  by  the  respondent's  attorney  of  the 

witnesses  for  the  prosecution,  and  chiefly  of  the  nominal 

prosecutor.     The  rules  now  in  question  appear  to  have 

been  revised  in  April,  1866,  and  would  probably  be 

depouted  shortly  afterwards ;  they  could  therefore  have 

been  in  operation  only  about  eight  months  before  the 

committing  of  the  respondent's  offence,  which  was  in 

December,  1866,  or  January,  1867.     But  as  no  date  is 

referred  to  in  the  evidence,  it  becomes  in  my  mind  very 

doubtful  whether  much  of  what  is  stated  may  not  refer 

to  matters  occurring  before  the  revised  rules  came  into 

operation. 

The  first  wituess.  Brown,  the  treasurer,  who  had  been 
four  years  a  member,  says  nothing  in  his  evidence  which 
tends  to  operate  in  any  way  against  the  Society,  but 
much  in  its  favour,  when  he  states  on  cross-examination 
that  there  has  not  been  a  strike  in  the  district  in  his 
time,  which  negatives  very  strongly  the  objection  that 
the  Society  is  an  organization  tending  to  encourage  and 
mBintain  strikes.  He  denies  having  sent  money  to  men 
^ho  had  left  work  for  too  low  wages,  but  admits  having 
^t  money  to  other  Societies  or  branches;  under  what 
circumstances  however  he  does  not  state,  and  is  not  asked. 


▼. 
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1869.        On  re-examination  he  states  that  the  Society  imposes 
j^maT    1^  restriction  on  honrs  of  labour  or  prices  of  labour. 

The  other  and  more  material  witness  is  the  prosecutor, 
who  was  president  of  the  Society,  but  had  been  a  mem- 
ber only  since  July^  1865.     He  also  states  on  his  cross- 
ezaminatipn  that  the  Society  have  not  even  discussed 
prices  or  hours  of  labour  at  any  of  their  meetings :  that 
he  fixed  his  own  price  on  his  own  labour,  and  that  there 
has  been  no  Society's  price.     This,  as  well  as  the  evi- 
dence of  the  former  witness,  is  conclusive  to  shew  that 
the  silence  of  the  rules  as  to  all  restrictions  on  labour  is 
an  honest  one,  and  fully  borne  out  in  practice.    He  also 
says  at  the  conclusion  of  his  evidence  that  he  is  now 
and  has  been  for  five  months  an  employer  of  labour, 
and  that  nothing  has  been  done  under  the  rules  in  his 
opinion  in  restraint  of  trade,  or  he  would  not  be  a 
member  of  it 

.The  parts  relied  upon  in  his  cross-examination  are, 
I  presume,  those  in  which  he  refers  to  the  case  of 
the  Society  interfering  between  masters  and  men  who 
have  rules  agreed  on  between  them,  but  which  are  not 
observed  in  practice.  In  that  case  he  says  that  under 
certain  circumstances,  not  very  intelligibly  stated,  bat 
which  imply  that  the  masters  are  to  blame,  "  the  men 
might  be  drawn  away  from  that  shop  and  paid  by  the 
Society/'  Now  there  is  no  rule  whatever  having  any 
reference  to  this  practice.  The  witness  refers  to  no 
particular  time ;  nor  does  he  even  profess  to  state  what 
has  been  done ;  he  mentions  no  date,  and  merely  says 
what  might  be  done.  It  strikes  me  here  that  the  wit- 
ness may  refer  to  a  practice  under  some  former  unie- 
vised  rules ;  for  I  observe  that  amongst  the  restrictiye 
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rales  in  Hornby,  &ppt.,  CHose^  respt.  {a\  there  were  some        1869. 
that  warranted  the  interference  of  the  Society  in  cases      yjmxL 
of  this  nature*     At  all  events  I  cannot  conceive  that       q^^^^ 
such  vague  and  indistinct  evidence  as  this  would  be  of 
any  moment  on  a  question  whether  the  Society  was 
established  for  an  illegal  purpose. 

The  remainder  of  the  evidence  of  this  witness  on  cross- 
examination  is  entirely  confined  to  strikes,  which  is  the 
point  of  alleged  illegality  made  in  the  case.  The  evidence 
on  this  point  also  is  all  of  the  same  vague  and  indistinct 
oatnre  as  that  above  noticed.     Neither  facts  nor  times, 
luyr  any  particulars  are  stated ;  nor  any  thing  of  what 
has  been  done  in  practice ;  but  there  are  mere  general 
statements  as  to  what,  could  or  would  or  might  be  done 
mida  certain  supposed  circumstances.    For  instance,  he 
says  what  the  Society  would  do  in  case  of  a  strike  at 
Dewnport  if  the  branch  committee,  with  the  sanction 
of  the  executive  committee,  approved  of  it.    The  only 
Passage  deserving  attention  seems  to  be  that  in  which 
lie  says  that  members  of  the  Society  would  not  be 
allowed  to  go  to  places  where  there  were  strikes  if 
^ey  (meaning  apparently  the  oflScers  of  the  Society) 
could  prevent  them,  and  that  they  would  give  them 
i&oney  to  prevent  them  and  send  them  to  look  for  work 
to  distant  places,  and  keep  them  there.    This  would  be 
an  objectionable  practice  if  carried  out  habitually,  but 
nothing  can  be  more  inconclusive  than  the  evidence  on 
the  point.    Is  it  in  point  of  fact  done  habitually  ?  or 
^aa  it  done  at  all  ?    And  if  so  when  was  it  done,  and 
to  what  extent  ?    And  was  it  under  the  present  or  any 
former  rules  ?    Upon  all  these  points  the  evidence  is 
wholly  unsatisfactory.     There  is  no  rule  to  sanction 

(a)  SB.fS.  175.    Rules  28  and  29. 
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1869.       sucli  a  practice ;  no  penalty  to  prevent  members  when 
~  Farrbr      ^'^^y  ^^  out  of  work  from  going  where  they  think 
CL08B.       proper,  or  to  disentitle   them  to  the  allowance  they 
might  be  otherwise  entitled  to. 

The  substance  of  the  evidence  is,  that  the  witness 
considers  that  the  men  wonld  be  advised  not  to  seek 
work  at  places  where  strikes  are  on,  and  would  be 
enabled  to  travel  to  other  places,  though  upon  the  rules 
there  could  be  no  right  in  the  member  to  daim  or  the 
officer  to  advance  such  money.     Would  this  be  wrong 
and  against  what  is  called  public  policy?     Without 
professing  to  know  much  of  what  is  public  fciicy  on 
this  subject  at  the  present  time,  it  appears  to  me  that 
it  would  in  general  be  very  good  policy  to  advise  a  man 
to  look  for  employment  at  some  other  place  than  where 
a  strike  existed,  for  in  general  the  real  cause  of  a  strike 
arises  from  a  depressed  state  of  trade  in  the  place, 
which  makes  it  necessary  for  the  masters  to  offer  lower 
wages  than  the  men  are  willing  to  accept;  and  it  stands 
to  reason  that  such  a  place  would  afford  the  worst  pros- 
pect to  a  man  out  of  work  of  getting  that  reasonable 
amount  of  wages  which  every  man  would  be  desirous 
of  getting. 

In  my  opinion  the  utmost  result  of  this  evidence 
would  be  to  shew  that  the  officers  of  the  Society  on 
some  occasions  pursued  in  r^ard  to  strikes  a  course  of 
conduct  which  was  fairly  questionable,  but  I  consider 
that  this  and  all  the  other  evidence  wholly  &ib  to 
establish  either  that  the  rules  shew  an  illegal  purpose 
or  that  the  Society  was  established  for  any  such  purpose; 
and  consequently  I  think  that  the  Society  is  entitled  to 
the  full  benefits  intended  to  be  conferred  by  the  44th 
section  of  stat.  18  &  19  Vict  c.  63.    The  summary  reme- 
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dies  intoided  to  be  conferred  are  of  vital  importance  to        1869. 
such  Societies   as  the  present;  and  the  Act  being  of      farbbe 
a  remedial  and  beneficial  nature  ought  to  receive  a       .  ^- 
liberal  oonstraction.     It  is  also  a  well  established  prin- 
ciple that  illegality  ought  always  to  be  distinctly  proved^ 
and  not  left  l;o  speculation  and  presumption.     And  I 
may  further  observe^  that  unreasonable  provisions  in 
restraint  of  trade  are  in  general,  to  use  the  words  of 
Pattesau  J.  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in   Jhrice  v.  Green  (a),  "  only  void,  and  not 
illegal''     On  this  ground  also  I  think  that  the  prin- 
ciple acted  upon  in  Hornby^  appt.,  doscy  respt.  (&),  ought 
not  to  be  extended  to  a  case  in  which  the  Friendly 
Societies  Act  does  not  plainly  require  it,  as  in  my  judg- 
ment it  does  not  here.    I  think  that  it  would  be  a  very 
harsh  and  unwarrantable  construction  of  the  Act  to 
hold  that  this  Society  was  established  for  illegal  pur- 
poses under  the  circumstances  stated  in  the  present 
case,  and  therefore  I  think  that  the  determination  of 
the  justices  should  be  reversed. 

The   CouKT    being    equally    divided,    the    appeal 

dropped  (c). 

(o)  16  M.  #  W.  346.363.  (b)  SB.fS.  175. 

(c)  See  The  TzadeB  IJmoiiB  Funds  Protection  Act,  32  &  33  Vict,  c.  61. 
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PriviUgeof 

parliament. 
Motion  for 


Ex  parte  Wason. 

1.  Wfaen  a  chftrge  or  complaint  ia  made  before  a  Riagistrat^  that 
any  person  has  committed  an  oSeiica  apecified  in  stat.  ^  &  23  Vict, 
e.  IT.  t.  2,,  and  he  refuses  to  commit  or  to  bail  the  person  charged,  he 
ig  boond  to  4«ke  the  recogniamcc  of  the  prosecntor  if  the  information 
disctosea  an  indictable  offence;  and  this  Court  Till,  b;  rale  or  man- 
dammi.  require  him  to  do  so :  aJlter,  if  it  do*a  not.    Therefore, 

2.  Where  the  ofikice  charged  waa  of  a  conspirac;  by  three  persons, 
two  of  whom  were  membeis  of  tbe  Honea  of  Lorda,  to  dscpire  the 
House  and  prevent  the  prayer  of  a  petition  presented  by  the  prosecutor 
beinft  granted,  b;  making  Btatementa  in  the  House  vhich  Ihej  knew  to 
be  false,  the  magisdste  waa  right  in  refosing  to  lake  the  recogniuoce 
of  the  proseeulor. 

3.  A  motion  for  a  mandamus  cannot  be  made  by  ao  i^plicanl  in 
person  unleas  he  be  a  member  of  the  bar. 

TilGBY  PI^ASON,\Tt  peison,  moved  for  a  rule  calling 
upon  Robert  Philip  Tyrwhitt,  Esq.,  a  magiBtrate  of 
tbe  Metropolitan  Police  Couit,  held  at  GraU  Marl- 
banmgh  Street,  in  the  count;  of  MiddleKS,  to  shew  cause 
why  be  should  not  receive  an  information  and  take  the 
recognizance  of  tbe  applicant,  under  stat.  22  &  23  Vict, 
c.  17.  t.  2.,  to  prefer  an  indictment  at  the  Old  BaUey 
against  Earl  RusteU,  Lord  Chelmsford  and  the  Lord 
Chief  BaroD. 

The  affidavit  of  tbe  applicant  set  out  the  information, 
which  alleged  that  on  the  5tb  February,  1867,  he  gave 
to  Earl  Bussell  a  petition  from  himself  to  the  House  of 
Lords,  which  Earl  Russell  had  previously  promised  to 
present;  that  the  petition  distinctly  charged  the  Lord 
Chief  Baron  with  having,  when  Queen's  counsel,  told  a 
wilful  aud  deliberate  falsehood  to  a  committee  of  the 
House  of  Commons,  sitting  as  a  judicial  tribunal;  and 
prayed  for  an  inquiry  into  the  charges  contained  in  it, 
and  that,  if  found  true,  the  law  which  declared  that 
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Judges  might  be  removed  by  addresses  from  both  Houses        1869. 
of  Parliament  might  be  put  into  operation ;    that  Earl      ex  parte 
Russell,  Lord    Chelmsford  and    the  Lord  Chief  Baron 
prevented  the  course  of  justice  and  injured  and  pre- 
judiced the  deponent  by  making  statements  which  they 
knew  were  not  true,  in  order  to  prevent  the  prayer  of 
his  petition  for  enquiry  being  granted^  and  they  made 
those  statements  after  conferring  together;  that  Earl 
RusseUy  Lord  Chelmsford  and  the  Lord  Chief  Baron  did^ 
between  the  5th  and  18th  February ^  1867,  conspire  and 
agree  together  to  prevent  the  course  of  justice  and  to 
injure  and  prqudice  the  deponent ;  that  the  conspiracy 
to  prevent  the  course  of  justice  consisted  in  the  fact  that 
Earl  Russell,  Lord  Chelmsford  and  the  Lord  Chief  Baron 
agreed  to  make  statements  which  they  knew  were  not 
true  in  order  to  prevent  the  prayer  of  the  deponent's 
petition  for  inquiry  being  granted ;  that  the  conspiracy 
to  injure  and  prejudice  the  deponent  consisted  in  the 
fact  that  Earl  Russell,  Lord  Chelmsford  and  the  Lord 
Chief  Baron  agreed  to  deceive  the  House  of  Lords  by 
stating  that  the  charge  of  falsehood  contained  in  his 
petition  was  false,  and  that  he  was  a  calumniator,  whereas 
they  knew  that  the  charge  of  falsehood  committed  by 
the  Lord  Chief  Baron,  when  Queen's  counsel,  was  per- 
fectly true. 

The  magistrate  adjourned  for  the  purpose  of  taking 
the  recognizance  of  the  applicant,  but  at  the  adjoum- 
nient  refused  to  take  it,  on  the  ground  that  the  informa- 
tion did  not  charge  an  indictable  offence. 

Stat.  22  &  28  Vict,  c.  17.  *.  1.  enacts,  "  No  biU 
of  indictment  for  any  of  the  offences  following ;  viz. 
perjury,  subornation  of  perjury,  conspiracy,  &c.  shall 
be  presented  to  or  found  by  any  grand  jury,  unless  the 
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18G9.  pioaecator  or  other  person  presenting  sncli  indictmoit 
£3^^,^^  has  been  bound  by  recognizance  to  prosecnte  or  give 
Wasov.      eridenoe  against  the  person  accused  of  such  offence,'' 

&C. 

Sect.  2  enacts^  ''That  where  any  charge  or  complaint 
shall  be  made  before  any  one  or  more  of  Her  Majesty's 
justices  of  the  peace  that  any  person  has  committed  any 
of  the  offences  aforesaid  within  the  jurisdiction  of  ancli 
justice,  and  such  justice  shall  refuse  to  commit  or  to 
bail  the  person  chaiged  with  such  offence  to  be  tried 
for  the  same,  then  in  case  the  prosecutor  shall  desire 
to  prefer  an  indictment  respecting  the  said  offence,  it 
shall  be  lawful  for  the  said  justice  and  he  is  hereby 
required  to  take  the  recognizance  of  such  prosecutor  to 
prosecute  the  said  charge  or  complaint,  and  to  transmit 
such  recognizance,  information,  and  depositions,  if  any, 
to  the  Court  in  which  such  indictment  ought  to  be  pre^ 
ferred,  in  the  same  manner  as  such  justice  would  hare 
done  in  case  he  had  committed  the  person  charged  to  be 
tried  for  such  offence.'' 

Bigby  fFason,  in  support  of  the  application. — Fini 
This  is  a  legal  right  or  duly  for  which  there  is  no  specific 
l^al  remedy,  and  therefore  the  Court  will  grant  a  man- 
damus ;  Tapping  on  Mandamus^  p.  18.  ICocUntm  C.  J. 
You  are  a  member  of  the  Bar,  otherwise  the  practice  of 
the  Court  would  preclude  your  making  a  motion  for  a 
mandamus  in  person.]  The  words  of  stat  22  &  23 
Vict  c.  17.  s.  2.  are,  **  it  shall  be  lawful  for  the  said 
justice  and  he  is  hereby  required  to  take  the  recog- 
nizance.'' [Blackburn  J.  The  question  is,  whether  the 
information  states  an  indictable  conspiracy.]  Sect  2  does 
not  require  an  information  in  writing.     [Bhckbum  J. 
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However  there  was  one  in  writing,  and  we  must  look  to        1869. 
that.     Cockbum  C.  J.     A  member  of  Parliament  is  not       Ex^arte" 
amenable  for  what  he  does  in  Parliament.]    The  matter       Wa»oh. 
charged  took  place  out  of  Parliament.     {^Blackburn  J. 
A  person  reading  the  information  would  suppose  that 
it  took  place  in  Parliament^  and  therefore  you  should 
negative  that.^     The  Chief  Baron  is  not  a  peer  of  Par- 
liament.    In    Archh.  Plead,  and  Ev,  in  Criminal  Caseg^ 
p.  75, 12th  ed.,  it  is  said,  ''A  conspiracy  is  an  agreement 
between  two  or  more  persons — ...     2.  Wrongfully  to 
injure  or  prejudice  a  third  person,  &c.     4.  To  do  any 
act  with  intent  to  pervert  the  course  of  justice.*'    [Cock" 
hum  C.  J.     That  is,  in  the  administration  of  justice.] 

CocKBTTRN  C.  J.      If  the  matter  brought  before  a 
magistrate  is  cognizable  by  the  criminal  law,  and  con- 
stitutes an  offence  for  which  an  indictment  could  be 
preferred,  be  has  no  discretion,  but  must  receive  the 
information  and  take  the  recognizance  of  the  prosecutor 
and  transmit  them  to  the  Conrt  in  which  the  indictment 
ought  to  be  tried,  and  if  he  declines  to  do  so  it  becomes 
our  duty,  ex  debito  justitise,  to  grant  a  rule  or  issue  a 
mandamus  commanding  him  to  do  those  acts.     But,  if 
the  prosecutor  does  not  establish  a  chaise  before  the 
magistrate  on  which  an  indictment  could  be  preferred, 
he  has  a  discretion,  and  we  ought  not  to  controul  him 
in  the  exercise  of  it.    Therefore  the  question  is,  whether 
the  charge  made  by  the  applicant  could  properly  form 
the  subject  of  an  indictment. 

The  information  states  that  Mr.   Wason  had  given 

to  Earl  Rttssell  a  petition  to  be  presented  to  the  House 

of  Lords,  which  charged  the  Lord  Chief  Baron  with 

having  told  a  wilful  and,  deliberate  falsehood,  the  object 

VOL.  X.  2  Q  B.   &  s. 
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1869.        of  the  petition  being  that  the  Lord  Chief  Baron  might 
Ex  parte       ^®  removed  from  his  judicial  office  upon  an  address  to 
Wason.       ^jjg  Crown  by  both  Houses  of  Parliament,  and  proceeds 
to  charge  that  Earl  Russell,  Lord  Chelmsford  and  the 
Lord  Chief  Baron  conspired  together  to  '*  prevent  the 
course  of  justice  and  to  injure  and  prejudice  the  depo- 
nent^'  by  agreeing  to  deceive  the  House  of  Liords  and 
make  statements  which  they  knew  to  be  untrue.     Inas* 
much   as  these  statements  are  alleged  to  have  been 
made  in  order  to  prevent  the  prayer  of  the  petition 
being  granted,  and  they  could  not  have  had  that  effect 
unless  they  were  made  by  members  of  the  House  of 
Lords,  in  the  House,  the  fair  and  Intimate  infercDce 
is,  that  the  alleged  conspiracy  was  a  conspiracy  to  make 
the  statements  in  the  House  of  Lords. 

I  think  that  the  magistrate,  looking  to  the  whole  of 
this  information,  was  warranted  in  coming  to  the  con- 
clusion that  what  Mr.  fVason  charged  and  proposed  to 
make  the  subject  of  an   indictment  was  that  these 
three  persons  conspired  together  to  deceive  the  House 
of  Lords  by  statements  to  be  made  in  the  House  of 
Lords  for  the  purpose  of  frustrating  his  petition.    I 
am   of  opinion  that   such   an   indictment   could  not 
be  maintained.     It  is  clear  that  statements  made  by 
members  of  Parliament  in  either  House,  though  an* 
true  to  their  knowledge  and  militating  against  public 
interests,  or  injurious  to  individuals,  cannot  be  made 
the  foundation  of  civil  or  criminal  proceedings.    There- 
fore the  conspiracy,  assuming  it  to  exist,  to  influence 
the  members  in  coming  to  a  decision  on  a  matter  pend- 
ing in  Parliament  could  not  be  the  subject  of  an  indict- 
ment.    Consequently  the  magistrate  came  to  a  right 
conclusion  at  last,  and  we  should  not  compel  him  to  ac^ 
on  his  first  thoughts. 
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Blackburn  J.      Under  stat.  22  &  28  VicL  c.  17.  *.  2.,        1869. 
where  a  charge  or  complaint  of  one  of  the  offences  men-      Ex  parte 
tioned  in  sect.  1,  among  which  is  conspiracy^  is  made  ^^^' 

before  a  justice  of  the  peace^  he  has  no  discretion^  but 
is  boand  to  take  the  recognizance  of  the  prosecutor^  and 
if  be  refused  we  should  grant  a  rule  or  issue  a  man- 
damus to  compel  him  to  do  sa     Though  at  first  the 
magistrate  thought  that  he  ought  to  receive  the  infor- 
mation, on  reflection  he  came  to  the  conclusion  that  no 
charge  of  an  indictable  offence  was  preferred,  and,  if  the 
charge  was  not  one  for  which  an  indictment  would  lie, 
he  was  right. 

The  question^  therefore,  is,  whether  the  information 

charged  an  indictable  offence.    I  agree  with  my  Lord 

as  to  what  the  substance  of  the  information  is.     And 

the  members  of  either  House  of  Parliament  are  not 

amenable  to  the  Courts  of  justice  for  statements  made 

by  them  in  the  House.    This  privilege  was  necessary  for 

the  freedom  of  the  members  in  the  time  of  Chartet  I., 

though  not  so  material  now.     Therefore  an  indictment 

win  not  lie  for  making  such  statements,  even  if  false  to  the 

knowledge  of  those  who  made  them,  and  made  for  the 

purpose  of  injuring  third  persons,  nor  will  t  lie  for  a 

ooQspiracy  or  agreement  among  members  of  Parliament 

and  other  persons  that  such  statements  should  be  made. 

Lush  J.  The  only  question  is,  whether  the  informa- 
tion laid  by  Mr.  fVason  amounts  to  a  charge  of  an 
indictable  offence.  If  it  does,  the  magistrate  would  be 
bound  to  take  his  recognizance.  I  agree  that  the  con- 
spiracy charged  is  a  conspiracy  to  deceive  the  House  of 
Lords  by  persons  in  their  capacity  of  members  of  the 
House  and  by  making  false  statements  in  the  House  to 
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frustrate  the  petition  presented  by  Mr.  tVason.  And 
we  ought  not  to  allow  it  to  be  doubted  that  the  conduct 
of  members  in  either  House  of  Parliament,  and  the 
motives  by  which  they  are  actuated  in  their  deliberations, 
cannot  be  inquired  into  in  any  proceedings  in  a  Court  of 
justice. 


Hayes  J.  Mr.  fFasan  says  that  he  uses  what  took 
place  in  Parliament  for  the  purpose  of  proving  what 
took  place  out  of  it.  If  that  could  be  done,  any  member 
of  Parliament,  from  the  youngest  to  the  Prime  Minister, 
would  be  liable  to  be  cited  in  the  Courts  for  what  they 
said  or  did  in  Parliament  injurious  to  an  individual 

Rule  refused. 


Saturday, 
June  12th. 

C.  41.  88.  1. 13. 
special  con- 
8tabl€8, 
Appointment, 
Order  on 
treasurer  for 
payment. 
Certiorari, 


The    Queen    against    Lord    Newborough  *and 
others,  Justices  of  the  County  of  Carnarvon. 

Special  constables  were  appointed  by  the  justices  of  a  countj,  bnt  not 
by  precept  in  writing  as  directed  by  stat  1  &  2  »'.  4.  c.  41.  8.  1.  At  a 
Petty  Sessions  of  one  of  the  Petty  Sessional  divisions  of  the  connty, 
after  the  ordinary  bxisiness  was  concluded,  the  justices  sat  for  the  pai^ 
pose  of  auditing  the  accounts  of  the  expenses  of  the  special  constable* 
who  had  served  within  that  division,  ana  made  an  older  on  the  treasoier 
to  pay  a  certain  amount,  of  which  the  items  were  specified.  The  trea- 
surer paid  the  amount,  and  his  accounts,  including  this  payment,  wen 
allowed  by  the  Quarter  Sessions. 

_  1.  The  Court  refused  to  grant  a  certiorari  to  remove  the  order  (m 
either  of  the  following  grounds : 

(1).  That  the  special  constables  had  not  been  properly  appointed 

under  Stat  1  &  2  >F.  4.  c.  41.  «.  1.  r    r     j     rtr- 

(2).  That  the  order  for  payment  of  the  expenses  of  the  special 
constables  did  not  shew  that  the  justices  had  jurisdiction  to 
make  it. 
(3).  That  the  order  was  not  made  at  a  Special  Session  held  for 
that  purpose,  as  directed  by  stat  1  &  2  ft^.  4.  e.  41.  «.  13.    But. 
Held, 

2.  That  though  the  order  was  good  on  the  face  of  it.  and  the  treasurer 
was  bound  to  pay  the  amount ; 

3.  It  was  bad,  because  not  made  at  a  Special  Session  held  for  that 
purpose. 
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Poland  obtained  a  rule,  calling  upon  Lord  New- 
borough^  Charles  Millar,  and  John  Dicken  Whitehead, 
Esqrs.,  three  jastices  of  the  county  of  Carnarvon,  to 
shew  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  an  order  made  by  them^  whereby  the  trea- 
surer of  the  county  was  ordered  to  pay  the  sum  of 
95Z.  Is.  3d;  being  the  amount  of  certain  allowances  to, 
and  expenses  incurred  in  respect  of,  special  constables. 

On  the  4th  November,  1868,  two  inspectors  in  the 
county  police  force  made  oath  before  justices  for  the 
county   acting  in  and  for  the  Petty  Sessional  division 
of  PioUkeH^  that  tumult  or  breach   of  the  peace  was 
likely  to  occur  during  the  ensuing  elections  of  members 
of  Parliament  for  the  county  and  borough  respectively. 
On  the  7th,  several  persons  who  had  molested  a  canvas- 
ung  party  were  summoned  before  justices  of  the  peace 
in  the  Petty  Sessional  division  of  Carnarvon  for  obstruct- 
ing and  resisting  the  police,  and  were  bound  over  to 
keep  the   peace.      The  justices  then  determined   that 
the  chief  constable  of  the  county  should  appoint  special 
constables  for  the  different  parts  of  the  county.     He 
thereupon  instructed  the   superintendent  of  police  to 
prepare  a  list  of  persons  willing  to  serve  as  special  con- 
stables in  each  division  of  the  county  to  be  laid  before 
a  meeting  of  the  justices  for  the  respective  divisions. 
The  lists  were  prepared  and  submitted  to  the  justices, 
and    persons  were   appointed   and    sworn   in   for  the 
respective  divisions,  and  a  list  of  the  persons  appointed 
iras  signed  by  the  justices  then  present.     The  special 
constables  subsequently  acted ;  and  on  the  5th  December, 
at  au  ordinary  Petty  Session  for  the  Carnarvon  Petty 
Sessional  division  of  the  county,  the  defendants,  who 
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were  justices  of  the  county^  always  acting  in  and  for  that 
division,  after  the  business  of  the  ordinary  Petty  Sessions 
had  been  concluded  sat  for  the  purpose  of  auditing  the 
accounts  of  the  expenses  of  the  special  constables  who 
had  been  appointed  for  and  had  served  within  that 
division.  At  this  sitting  they  made  and  si^ed  the 
order  as  follows : — 

''  County  and  Borough  Election,  1868. 
''To  Merionethshire  Constabulary,  16  men,  15/L  \7s,  4d.** 
[Then  followed  various  items.] 

''  To  the  treasurer  of  the  county.     Pay  the  above 

95/.  1*.  Si" 

(Signed)     ''  Newborough. 

«'  Charles  Miliar. 

*'  J.  D.  Whitehead." 

No  notice  had  been  given  of  a  Special  Session  to  be 
held  for  the  purpose  of  ordering  the  payment  of  any 
allowances  to  or  expenses  of  special  constables.  The 
amount  mentioned  in  the  order  was  subsequently  paid 
by  the  treasurer,  and  the  allowances  were  distributed 
among  the  persons  entitled. 

On  the  26th  December  the  chief  constable  for  the 
county  published  an  account  of  disbursements  in  respect 
of  the  expenses  of  special  constables  in  the  different 
divisions  of  the  county  at  the  county  and  borough 
elections,  for  which  he  had  received  cheques  from  the 
treasurer  of  the  county.  At  the  Quarter  Sessions  for 
the  county  held  on  the  7th  January,  1869,  two  rate- 
payers of  the  county,  one  of  whom  was  the  present 
applicant,  objected  to  this  payment  being  allowed  in 
the  accounts  of  the  treasurer ;  but  it  was  allowed  bj 
the  Court. 

The  grounds  upon  which  the  rule  was  obtained  were : 
First.  That  the  special  constables  were  not  properly 
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appointed  under  stat.  1  &  2  ^.  4.  e.  41.  s.  1.  Seoondly, 
that  the  order  for  payment  of  the  special  constables  was 
not  made  at  a  Special  Session  held  for  that  purpose  as 
directed  by  sect  13.  Thirdly^  that  the  order  was  bad 
in  form  for  not  stating  the  facts  which  gave  the  justices 
juriadiction  to  make  it  (a). 

Stat.  1   &  2  fF.  4.  c.  41.  s.  1.  enacts,  "That  in  all 
cases  ivbere  it  shall  be  made  to  appear  to  any  two  or 
more  jtisticea  of  the  peace  of  any  county^  &c.  upon  the 
oath  of  any  credible  witness^  that  any  tumult^  riot,  or 
felony  has  taken  place  or  may  be  reasonably  apprehended 
in  any  parish,  township,  or  place  situate  within  the 
division  or  limits  for  which  the  said  respective  justices 
usually  act,  and  such  justices  shall  be  of  opinion  that 
the  ordinary  officers  appointed  for  preserving  the  peace 
are  not  sufficient  for  the  preservation  of  the  peace,  and 
for  the  protection  of  the  inhabitants  and  the  security 
of  the  property  in  any  such  parish,  township,  or  place 
as  aforesaid,  then  and  in  every  such  case  such  justices, 
or  any  two  or  more  justices  acting  for  the  same  division 
or  limits,  are  hereby  authorized  to  nominate  and  appoint, 
by  precept  in  writing  under  their  hands,  so  many  as  they 
shall  think  fit  of  the  householders  or  other  persons 
• . . .  residing  in  such  parish,  township,  or  place  as  afore- 
said, or  in  the  neighbourhood  thereof,  to  act  as  special 
constables,''  &c.  (b). 

Sect.  13  enacts,  "  That  the  justices  of  the  peace  acting 
for  the  division  or  limits  within  which  any  such  special 
constables  shall  have  been  called  out  to  serve  at  a  Special 

(a)  This  was  one  of  twelve  motions  which  Poland  was  instructed  to 
make.  The  Court  granted  a  rule  nisi  in  this,  and  suspended  operation 
under  the  others  until  this  had  been  determined. 

(h)  By  stat.  5  &  6  ^.  4.  c.  43.  «.  1.  all  persons  willing  to  act  as  special 
constables  may  be  appointed  and  act  as  such. 
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Session  to  be  held  for  that  purpose,  or  the  major  part 
of  the  justices  at  such   Special   Session,  are  hereby 
empowered  to  order  from  time  to  time  such  reaaonable 
allowances  for  their  trouble,  loss  of  time,  and  expenses, 
to  be  paid  to  such  special  constables  who  shall  have  so 
served  or  be  then  serving,  as  to  the  said  justices  or  such 
major  part  of  them  shall  seem  proper ;  .  .  .  .  and  the 
said  justices  so  ordering  ....  shall  make  every  order 
for  the  payment  of  such  allowances  and  expenses  upon 
the  treasurer  of  such  county,  &c.,  who  is  hereby  required 
to  pay  the  same  out  of  any  public  money  which  shall 
then  be  in  his  hands,  and  the  said  treasurer  shall  be 
allowed  all  such  payments  in  his  accounts ;"  &c. 


Mauk  and  Mclntyre  shewed  cause. —  The  Court 
will  not  review  the  decision  of  justices  in  appomting 
special  constables  on  information  upon  oath  given  by 
the  police  authorities,  nor  inquire  whether  the  pro- 
visions of  stat.  1  &  2  ^.  4.  c.  41.  have  been  observed 
in  their  appointment.  [Lugh  J.  We  must  take  it  that 
the  special  constables  were  properly  appointed,  as  well 
as  that  the  justices  had  power  to  appoint  them.] 

The  order  for  the  payment  of  the  special  constables 
was  valid.  As  to  the  form  of  the  order,  it  is  the 
same  as  if  sect.  13  gave  instructions  to  the  treasurer 
to  pay  the  allowances  and  expenses  certified  by  the 
justices.  [^Lush  J.  But  sect.  13  requires  a  special 
Session  to  be  held  "  for  that  purpose'' ;  in  other 
statutes  those  words  are  left  out.]  The  section  does 
not  say  that  the  justices  are  to  be  convened.  When 
the  order  was  made  the  business  of  the  Petty  Session 
was  concluded,  and  the  justices  were  sitting  for  the 
purpose  of  auditing  the  accounts.     [^Poland^  contra.— 
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There  is  a  difference  between  a  Petty  and  Special  Ses- 
sion;  in  the  latter  case  a  notice  must  be  given  to 
every  justice  residing  in  the  Petty  Sessional  division.] 
[Lush  J.     Without  notice  a  matter  comes  on  as  ordi- 
nary basiness.      Hayes  J.    When  a  matter  is  to  be  done 
at  a  Special  Session,  the  justices  cannot  of  their  own 
mere  motion  enter  upon  it,  but  after  reasonable  notice, 
which  notice   is  to  be  served  personally,  or  given  in 
the  usual  manner.]     The  special  constables  have  acted 
and  been  paid  :   also  the  order  of  the  justices  for  paying 
them  has  been  acted  upon,  and  the  money  has  been 
paid,  so  that  the  maxim  Quod  fieri  non  debet  factum 
valet  applies.     Also,  by  stat.  12  G.  2.  c.  29.  s.  9.,  the 
order  of  the  Quarter  Sessions  discharging  the  treasurer 
is  to  be  deemed  a  good  and  sufficient  release  in  any 
Court  of  law  or  equity  to   all  intents  and   purposes 
whatsoever. — The  Court  then  called  upon 
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PoUmdy  in  support  of  the  rule. — The  special  con- 
stables should  have  been  appointed  by  precept  in  writing 
under  the  hands  of  the  justices,  and  there  should  have 
been  an  information  on  oath  that  tumult  or  riot  was 
reasonably  apprehended. 

The  order  for  payment  of  the  special  constables 
ought  to  shew  on  the  face  of  it  the  facts  giving  the 
justices  jurisdiction.  Further  it  was  illegal,  not  being 
uiade  at  a  Special  Session  held  for  the  purpose.  The 
power  of  determining  as  to  the  payment  of  allowances 
^d  expenses  is  given  to  the  majority  of  the  justices  of 
the  Petty  Sessional  division  assembled  in  Special  Session. 
[Lush  J.  Is  not  this  order  a  legal  voucher  within  stat. 
1  &2  W.  4,  c.  41.  s.  13?]  No;  being  void  it  is  no 
more  than  a  blank  piece  of  paper.  All  the  proceedings 
taken  on  an  illegal  order  are  illegal.     The  payment  of 
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the  money  by  the  treasarer  was  illegal :  he  should  bmve 
refused  to  pay  it  unless  he  was  ordered  to  do  so  hy  this 
Court,  as  in  Reg,  y.  BuUon  (a).     [Hayes  J.     Have  not 
the  ratepayers  a  right  to  bring  the  question  before  the 
Quarter  Sessions?]     It  is  one  of  the  complaints  made 
at  the  present  day  that  there  is  no  means  of  hnugiDg 
such  questions  as  these  before  the  Quarter  Sesaions. 
[Lush  J.     Where  the  county  treasurer  is  ordered  by 
the  Quarter  Sessions  to  pay  a  bill,  e.  g.,  a  builder's  bill 
for  repairing  the  county  gaol,  his  is  merely  the  hand  to 
pay  over  the  money.]    The  present  rule  is  moved  for  in 
order  to  obtain  a  declaration  of  the  Court  that  the  order 
of  the  justices  is  invalid. 


Lush  J.  It  would  be  a  bad  precedent  and  lead  to 
mischievous  consequences  if  we  made  this  rule  absolute 
on  either  of  the  grounds  stated. 

As  to  the  alleged  irregularity  in  the  appointment  of 
the  special  constables,  owing  to  which  it  is  said  all  the 
proceedings  were  void,  and  consequently  the  persons 
who  acted  as  special  constables  committed  illegal  acts, 
I  am  far  from  holding  that,  if  the  affidavits  did  not  go 
so  far  as  to  shew  that  tumult  or  riot  was  reasonably 
apprehended,  the  appointment  of  the  special  constables 
would  be  void  so  as  to  imperil  their  acts.  But  it  is 
clear  that  there  was  an  information  on  oath  that  tumult 
and  breach  of  the  peace  were  likely  to  occur;  on  this 
information  the  justices  acted,  and,  whether  the  special 
constables  were  appointed  by  precept  in  writing  or 
not,  they  took  upon  themselves  the  office  under  the 
appointment  of  the  justices. 

But  the  main  question  is,  whether  the  order  of  jus- 
tices or  payment  of  the  allowances  and  expenses  is  valid. 

(a)  13  Q.  B.  502. 
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As  to  the  form  of  the  order,  though  it  is  not  necessary 
to  express  an  opinion,  I  think  that  stat.  1  &  2  »".  4 
c.  41.  #.  13.  does  not  contemplate  such  a  formal  order  ss 
18  made  in  a  contentious  proceeding ;  therefore  a  mere 
direction  to  the  treasurer  of  the  county  to  pay  a  certain 
sum  of  money  for  the  given  purpose  is  sufficient.     But 
it  appears  that  the  order  was  not  made  at  a  Special 
Session  as   directed  by  sect.   13,  and    therefore  was 
invalid,  and  could  not  have  been  upheld  if  steps  had 
been  taken  to  set  it  aside  before  it  had  been  acted  upon. 
The  reason  for  giving  the  power  in  question  to  the  jus- 
tices "  at  a  Special  Session  to  be  held  for  that  purpose" 
is,  that  a  notification  should  be  given  to  all  the  justices 
of  the  Petty  Sessional  division,  and  so  every  justice  may 
have  an  opportunity  of  attending  when  the  order  is  made. 
The  order  however  has  been  acted  on ;  it  was  made  in 
December,  and  the  money  was  paid  almost  immediately 
and  distributed  among  the  special  constables  for  whose 
benefit  the  allowance  was  made.    Also  the  accounts  of 
the  treasurer  were  brought  before  the  Quarter  Sessions 
and  allowed.    The  treasurer  was  justified  in  paying  the 
money  upon  the  order,  which  was  good  upon  the  face  of 
it;  and  by  stat.  12  G.  2.  c.  29.  «.  9.  the  allowance  of 
t\\e  accounts  of  the  treasurer  by  the  Quarter  Sessions 
charges  him  absolutely,  and  their  allowance  cannot  be 
qnestioned  in  a  Court  of  law.    The  granting  of  a  certio- 
rari is  a  matter  in  the  discretion  of  the  Court,  and  we 
ought  not  to  interfere  at  this  stage.     If  the  order  is 
absolutely  void  the  applicant  will  not  be  in  a  worse 
position  by  reason  of  our  refusing  to  quash  it ;  it  cannot 
^  set  up  to  justify  an  illegal  payment. 


1869. 

The  Qniur 

T. 

Lord 
Nbw- 

BOROUGH, 

and  others. 


Hay£s  J.  concurred. 


Rule  discharged. 
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Canal  Traffic 
Act,  1854, 
17  #  18  Vict 
e.  31. «.  7. 
Passenger's 
luggage. 
J^ectalcoH' 
tract. 

Divisible  con- 
tract. 


ZuNZ    against    The    South    Eastern    Railway 

Company. 

The  plaintiJOf  took  a  through  ticket  from  the  Charing  Cross  Station  of 
the  defendants,  the  iS.  E.  B.  Company^  to  Paris :  the  ticket  was  io  three 
coapons :  1,  from  London  to  Dover  ;  2,  from  Doitr  to  Calais  ;  3,  frf?m 
Calais  to  Paris.  His  luggage  consisted  of  a  portmanteau  and  hat  X'-ix. 
which  were  rtfgifstered  through  to  Paris.  Upon  the  ticket  was  prinfed  tbe 
following  condition :  "  7^  S.  E.  R.  Company  is  not  responsible  for  lo^a 
or  detention  of  or  injury  to  luggage  of  tne  passenger  trarelling  by  this 
through  ticket  except  while  the  passenger  is  trayelling  by  The  8.  E.  R. 
Company's  trains  or  boats."  Tlie  portmanteau  was  lo^t  on  the  jooroey 
between  Calais  and  Paris.    In  an  action  for  the  loss, 

1.  Held,  that  The  RaUway  and  Canal  Traffic  Act,  1854,  17  &  18  Vict. 
e.  31.,  only  applied  to  the  traffic  of  the  Company  on  their  own  line,  and 
therefore  the  defendants  were  at  liberty  to  make  the  special  contract 
contained  in  the  ticket. 

2.  Semhle,  per  Cockhtim  C.  J.,  that  the  contract  by  the  defendants 
was  to  carry  the  plaintiff  and  his  luggage  the  whole  distance  from  LvudoH 
to  Paris. 

'^PHE  first  count  was,  for  not  safely  carrying  goods 
from  London  to  Paris  and  there  delivering  them 
to  the  plaintifil     Second  count,  for  not  delivering  goods 
to  the  plaintifil     Alleging  special  damage. 

Plea,  that  the  promises  respectively  were  made  and 
the  goods  respectively  were  delivered  by  the  plaintiff 
to  the  defendants,  and  were  received  by  them,  to  be 
carried  under  special  contracts  between  the  plaintiff anrJ 
the  defendants,  and  subject  to  certain  just  and  reason- 
able conditions  contained  in  the  contracts  respectively 
and  set  out  in  the  through  tickets  respectively  taken  by 
the  plaiutifi^  from  the  defendants,  one  of  which  conditions 
in   each  case  was  that  the  defendants  would  not  be 
responsible  for  loss  or  detention  of  or  injury  to  the 
luggage  of  the  plaintiff  travelling  by  the  through  tickets 
except  while  the  plaintiff  should  be  travelling  by  the 
defendants'  trains  or  boats,  and  in  the  latter  case  only 
when  the  plaintiff  should  comply  with  the  byelavs  and 
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r^nlations  of  the  defendants,  and  in  no  case  for  luggage        1869. 
of  greater  value  than  6/.,  and  that  the  losses  and  breaches         Zvv%~ 
in  the  declaration  alleged  were  respectively  losses  and        Sooth 
breaches  which  did  not  occur  while  the  plaintiflf  was      ^J^j 
travelling  by  the  defendants'  trains  or  boats  within  the     Company. 
meaning  of  the  conditions. 
Issue. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  London 
Sittings  after  Hilary  Term,  1868,  it  appeared  that  the 
plaintiff  took  a  first  class  through  ticket,  at  the  Charing 
Cross  Station    of  the  defendants,   as   a  passenger  to 
Paris,     The    ticket    was    one  of  the   ordinary   series 
or  book    coupons :     1.    From   London    to    Dover.     2. 
¥Tom  Dover  to  Calais.     3.  From  Calais  to  Paris.     In 
the  book  of  coupons  were  printed  the  following  con- 
ditions:— "  The    South   Eastern    Railway  Company  is 
not  responsible  for  loss  or  detention  of  or  injury  to 
l^g^e  of  the   passenger  travelling  by  this  through 
ticket  except  while  the  passenger  is  travelling  by  The 
South  Eastern  Railway  Company^s  trains  and  boats,  and 
in  this  latter  case  only  when  the  passenger  complies 
with  the  byelaws  and  regulations  of  the  Company,  and 
in  no  case  for  luggage  of  greater  value  than  6/. 

''  The  South   Eastern  Railway  Company  incurs   no 

responsibility  of  any  kind  beyond  what  arises  in  con- 

liection  with  its  own  trains  and  boats  in  consequence 

of  passengers  being  '  booked'  to  travel  over  the  railways 

of  other  Companies,  such  through  booking  being  only 

for  the  convenience  of  the  passenger.     Nor  will  The 

South  Eastern  Railway  Company  be  responsible  for  the 

tmi^s  or  boats,  whether  of  this  or  the  other  Companies 

over  whose  lines  this  ticket  extends,  being  delayed  or 

oot  meeting  the  trains  in  correspondence,  nor  for  any 

eoQsequences  that  may  result  to  a  passenger  thereby.'' 
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18G9.  The  plaintiff's  luggage  consisted  of  a  portmantean  and 

2ij„  hat  box,  which  were  registered  through  to  Paris,  and 

South  ^®  P*^^  ^''  ^^^  ©xcess  in  weight.    They  were  deKvered 

Eastbrh  ty  the  defendants  to  The  Landony  Chatham  and  Dover 

Railway  " 

Companj.  Railway  Company,  and  conveyed  by  one  of  their  steam- 
boats to  Calais.  The  portmanteau  was  loat  on  the 
Great  Northern  Railway  of  France  between  Calais  and 
Paris. 

The  jury  found  a  verdict  for  the  plaintiff,  leaye  bebg 
reserved  to  enter  the  verdict  for  the  defendants. 

In  Easier  Term  following,  Field  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  Company  was  not 
responsible  for  any  loss  which  occurred  in  France, 

The  Railway  and  Canal  Traffic  Act,  1854,  17  &  IB 
Vict  c,  31.  s.  1.,  enacts,  "  The  word  *  traffic'  shall  indnde 
not  only  passengers,  and  their  luggage,  and  goods, 
Animals,  and  other  things  conveyed  by  any  railway 
Company  or  canal  Company,  or  railway  and  canal  Com- 
pany, but  also  carriages,  wa^^ns,  trucks,  boats,  and 
vehicles  of  every  description  adapted  for  running  or 
passing  on  the  railway  or  canal  of  any  such  Company/' 

Sect  2.  *^  Every  railway  Company,  canal  Company, 
and  railway  and  canal  Company,  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals  belonging  to 
or  worked  by  such  Companies  respectively,  &c.'' 

Sect  7.  ''  Every  such  Company  as  aforesaid  shall  be 
liable  for  the  loss  of  or  for  any  injury  done  to  any 
horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  deliver- 
ing thereof,  occasioned  by  the  neglect  or  default  of  such 
Company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  declaration  made  and  given  by  such  Com- 
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pany  contrary    thereto,   or  in  anywise  limiting  such 
liability;  every   such  notice,  condition,  or  declaration 
being  hereby  declared  to  be  null  and  void:  Provided 
always  that  nothing  herein  contained  shall  be  construed 
to  prevent  the  said  Companies  from  making  such  con- 
diuons  with  respect  to  the  receiving,  forwarding,  and 
delivering  of  any  of  the  said  animals,  articles,  goods, 
or  things,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom   any  question  relating  thereto   shall  be 
tried  to  be  just   and  reasonable :    .    .    .    •     Provided 
also,  that  no  special  contract  between  such  Company 
and  any  other  parties  respecting  the  receiving,  forward- 
ing, or  delivering  of  any  animals,  articles,  goods,  or 
things  as  aforesaid  shall  be  binding  upon  or  affect  any 
such  party,  unless  the  same  be  signed  by  him  or  by  the 
peraon  delivering  such  animals,  articles,  goods,  or  things 
respectively  for  carriage.'' 


1869. 

V. 

South 

Eastkrh 

Railway 

Company. 


H.  JameSt  Baker  Greene  and  Macrae  Moir  shewed 
cause-— Stat.  17  &  18  VicU  e.  81.  s.  7.,  which  makes 
fte  Company  liable  for  the  loss  of  ''  any  articles,  goods 
or  things,''  notwithstanding  a  notice  to  the  contrary, 
applies  to  passengers'  luggage  which  the  passenger  does 
not  keep  under  his  own  controul  but  is  taken  possession 
of  by  the  Company  to  be  carried.     By  the  interpreta- 
tion clause,  sect.  1,  the  word  ''  traffic"  includes,  among 
other  things,  '^  passengers,  and  their  luggage,"  which 
shews  that  the  Legislature  intended  the  statute  to  apply 
^  passengers'  luggage  as  well  as  to  goods.     [Zti^A  J. 
The  interpretation  clause  has  special  reference  to  sect.  2, 
^hich  is  the  chief  enacting  clause.     Mellor  J.     The 
expressions  in  sect.  2  are  "  the  receiving  and  forwarding 
and  delivering  of  traffic"  :  was  not  this  a  "  forwarding" 
of  the  plaintiff's  portmanteau  by  the  defendants?]     The 
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ZuiiS 

V. 

SoUTB 

Kaste&m 

Kailway 
Company. 


defendants  contracted  to  deliver  it  in  Paris,  and  for* 
warded  it  by  the  French  railway  Company.     In  Slewari 
V.  The  London  and  North  Western  RaUway  Company  {a) 
it  was  held   that  stat.  17  &  18   Vict  c.  31.  did   not 
apply  to  an  excursion  train  for  which   tickets   were 
issued  at  a  reduced  rate,  one  of  the  conditions  being 
*'  Luggage  under  60  lbs  free  at  passenger's  own  risk/' 
but  Pollock  C.  B.  saidy  p.  139^  "  If  indeed  the  ques- 
tion were^  whether  at  common  law  a  carrier  is  under 
the  same  responsibility  in   respect  of  passengers'  lug- 
gage as  in  respect  of  goods,  I  should  think  he  is  not. 
The   case   of  Richards  v.    The  London,   RriglUon  and 
South  Coast  Railway  Company  (b)   has  been  cited  in 
support  of  that  proposition.  But  I  am  not  convinced  by 
that  case.  The  attention  of  the  Court  of  Common  Pleas 
was  not  drawn  to  the  distinction  which  exists.    And 
although  a  passage  has  been  cited  from  Story  on  Bail- 
ments [§  499]  to  the  same  effect,  I  retain  the  opinion 
that  a  carrier  undertakes  no  responsibility  in  respect  of 
the  luggage  of  a  passenger  beyond  that  which  he  under- 
takes in  respect  of  the  passenger  himsel£"     In  Aldridye 
V.    The    Great   fVestem    Railway   Company  (c)  it  was 
held  that  a  condition  declaring  that  their  responsibility 
in  respect  of  goods  destined   for  places  beyond  the 
limits  of  the   Company's  railway  should   cease  when 
the  goods  had  been  delivered  over  to  another  carrier 
for    further    conveyance,    was    just    and    reasonable. 
[Cockbum  C.  J.     The  difficulty  here  is  that  the  loss 
of  the  plaintiff's  portmanteau  did   not  occur  by  the 
negligence  or  default  of  the  defendants,  but  of  another 
Company  whose  servants  the  defendants  cannot  oon- 
troul.    MeUar  J.   The  defendants  cannot  refuse  to  cany 

(a)  3  JJ.  #  a  135.  (h)  7  C,  B.  839. 

(0  16  C.  B,  N.  8,  582. 
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on  their  own  line  npon  reasonable  terms ;  but  could  they 
be  sued  if  they  refused  to  issue  a  through  ticket?] 
lliough  they  are  not  bound  under  the  penalty  of  an 
action  to  carry  beyond  their  own  line,  they  can  make 
a  contract  for  that  purpose  with  other  Companies.    The 
plaintiff  could  not  Bue  the  French  Company,  as  he  has  no 
contract  with  them*    But  the  defendants,  having  adopted 
that  Company  as  their  agents,  have  their  remedy  against 
them.  Theobject  of  stat.  17  &;  18  Vict.  e.  31.^  asappears 
from  sect.  2,  was  to  fiEualitate  the  forwarding  and  deliver- 
ing of  traffic  npon  railways  as  a  continuous  line  of  com- 
mmncation.     The  words  of  sect.  7  are  general,  applying 
to  aU  cases  of  loss  of  or  injury  to  goods  occasioned  by 
the  Company.     [Cockbum  C.  J.   The  section  is  most 
confused  (a).     Do  its  provisions  apply  where  there  is  no 
obligation  on  the  Company  to  carry  ?]     In  Aldridge  v. 
T^  Great  Western  Railway  Company  (b)  it  was  not 
suggested  on  behalf  of  the  Company  that  the  section 
was  so  limited.     It  regulates  contracts  made  by  the 
public  with  railway  Companies  for  the  carriage  of  goods, 
and  the  public  have  no  knowledge  of  the  amount  of 
oontroul  which  a  railway  Company  have  over  the  whole 
of  the  Une  on  which  they  contract  to  carry.    Oreat 
inoonvenience  therefore  would  result  from  holding  that 
nilway  Companies  are  bound  by  the  provisions  of  sect.  7 
only  so  far  as  their  own  line  extends. 

The  contract  made  by  the  defendants  with  the  plain- 
tiff was  an  entire  contract  to  carry  to  Paris,  In  The 
Great  Western  Railway  Company  v.  Blae^  in  error  (c), 


1869. 


ZUHI 
▼. 

South 
Easterh 
Railway- 
Company. 


(a)  See  per  Lord  Can^Ml  in  Peek  y.  The  North  Staffordshire  Bailway 
Company,  E.  B,  #  £.058.  984,  per  Blackburn  J.  in  8,  C.  in  D,  P.,  10  H. 
£.  C.  473.  507t  ftod  per  Lord  WendeydaU,  Id.  p.  575. 

(h)  15  C.  B.  N.  8.  582.  (e)  7  H.  ^  N.  087. 
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Cockbum  C.  J.  said,  pp.  991  -2,  ''  It  has  been  settled 
that  where  a  railway  Company  enters  into  a  contract 
for  the  conveyance  of  goods  to  a  distance  extendingy 
not  merely  over  their  own  line,  bnt  over  the  whole  or 
some  portion  of  any  other  line  of  railway   with  which 
it  is  connected,  the  Company  so  contracting  is  liable 
not  only  for  the  loss  of  the  goods  upon  their  own  line, 
but  also  in  respect  of  the  loss  of  the  goods  upon  the 
line  not  their  own.     I  think  that  position  obtains  in 
the  case  of  passengers.    If  a  railway  Company  chooses 
to  contract  to  carry  passengers  not  only  over  their  own 
line,  but  also  over  the  line  of  another  Company,  etther 
in  whole  or  in  part,  the  Company  so  contracting  incurs 
all  the  liability  which  would  attach  to  them  if  they 
bad  contracted  solely  to  carry  over  their  own  line." 
[Cockbum  C.  J.    In  that  case  there  was  not  an  express 
condition  limiting  the  liability  of  the  Company  to  what 
might  happen  on  their  own  line.]     In  The  Diredarif 
jfc.  of  the  Bristol  and  Exeter  Railway  v.  ColliHi{a), 
where  goods  were  received  at  the  Bath  Station  of  7%« 
Great  Western  Railway  Company  to  be  forwarded  to 
Torquay^  and  the  line  of  that  Company  ended  at  Bristol, 
at  which  place  the  defendants'  line  b^an»  Lord  Cran- 
worth  said,  p.  234,  '^  I  think  that  the  contract  to  cany 
the  goods  to  Torquay  station  was  one  undivided  contract 
between  Collins  and  TTi^  Great  Western  Railway  Com- 
pany.   This  would-  certainly  be  so  if  the  contract  is  not 
varied  by  the  10th  condition  from  what  would  be  its 
ordinary  import  The  case  of  Musehamp  v.  The  Lancaster 
and  Preston  Junction  Riulway  Company  (6),  followed  by 
several  other  cases,  establishes  this  to  be  the  duty  primfi 
facie  undertaken  by  a  railway  Company  receiving  goods 

(a)  7  K  L,  C.  194.  (6)  S  M,  j- W,  421. 
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to  be  forwarded  to  any  place,  whether  situate  on  or  off 
the  line  of  that  Company's  railway.''  Those  cases  were 
before  The  Rjulway  and  Canal  Traffic  Act,  1854  Tra- 
vellers by  the  defendants'  line  will  be  under  a  peculiar 
disadvantage  if  the  defendants  are  not  responsible  for 
the  loss  of  luggage  beyond  their  own  line,  for  when  it 
is  registered  at  Charing  Cross  the  passenger  cannot  get 
possession  of  it  before  his  arrival  in  Paris. 

l^her,  the  plaintiff  should  not  be  held  to  have  had 
notice  of  the  condition  on  the  ticket.  Under  ordinary 
circumstances  he  gets  his  ticket  only  just  before  starting 
on  his  journey ;  it  consists  of  three  coupons  of  printed 
matter  in  small  type,  among  which  is  the  condition  in 
question.  [Cochbum  C.  J.  The  question  whether  the 
plaintiff  had  actual  notice  of  the  existence  of  the  con- 
dition was  not  raised  at  the  trial] 


1809. 


ZVNS 

V. 

South 

EAtfT£RN 

Railway 
Company. 


Field  and  Meadows  White^  in  support  of  the  rule. — 
The  plaintiff's  portmanteau  and  hat  box  were  not 
"  goods''  delivered  to  be  carried  within  stat.  17  &  18  Vict, 
c,  31. 1, 7.,  which  does  not  apply  to  passengers  or  pas- 
sengers' luggage;  Stewart  y.  The  London  and  North 
Western  Railway  Company  (a). 

Stat  17  &;  18  Vict  c.  31.  s.  7.  applies  only  to  the 
receiving,  forwarding,  and  delivering  of  trafiSc  by  a 
'ulway  Company  on  its  own  line,  and  not  to  traflSc 
canied  on  lines  over  which  the  Company  has  no  con- 
tronl.  The  defendants  having  no  controul  over  the 
traffic  beyond  Dooer^  are  not  bound  by  law  to  carry 
beyond  that  place.  [They  cited  BranUy  v.  The  South 
Eastern  Railway  Company  (i).] 


(a)  7  H.  L,  a  194. 


{b)  12  C.  B.  N.  &  63. 
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Further,  the  contract  made  by  the  defendants  with 
the  plaintiff  is  divisible ;  Baxendak  v.  T^e  Great  £astem 
Railway  Company,  pi.  1>  in  the  Excheqaer  Chamber  (a) ; 
it  is,  first,  a  contract  on  their  own  behalf  to  cariy  the 
plaintiff  and  his  portmanteau  and  hat  box  to  Daver^  and 
secondly,  a  contract,  as  agents  of  the  French  Railway 
Company,  to  carry  them  to  Paris.  The  plaintiff  therefore 
has  a  remedy  for  the  loss  of  his  portmantean  against 
that  Company,  or  against  the  defendants  if  they  had  uot 
authority  from  the  French  Company  to  make  the  con- 
tract with  him. 


CocKBUBN  C.  J.    It  is  unnecessary  to  decide  whether 
the  contract  with  the  Company  was  a  contract  bindiiig 
them  to  convey  the  plaintiff  and  his  luggage  the  whole 
distance  from  London  to  Paris^  or  what  extent  of  it ; 
although  I  am  strongly  disposed  to  think  that  it  was  a 
contract  by  which  the  defendants  contracted  on  their 
own  behalf  to  convey  the  plaintiff  to  the  extent  of  their 
line,  and  as  agents  for  the  other  two  Companies  to 
convey  him  on  the  sea  passage,  and  on  the  land  journey 
from  Calais  to  Paris, 

The  special  contract  is  set  out  on  the  tauce  of  the 
ticket,  and  however  hard  it  may  appear  to  hold  that 
a  passenger  is  bound  by  terms  and  conditions  printed 
in  small  type  upon  a  ticket,  which  he  only  getsi,  it  may 
be,  in  the  hurry  of  arriving  at  a  railway  station,  after 
he  has  paid  his  fare,  and  when  he  supposes  he  has  made 
a  contract  binding  upon  the  Company  to  convey  him, 
subject  to  usual  conditions,  to  the  place  of  his  des- 
tination, it  has  been  settled  by  decided  cases  that  he 
must  be  presumed  to  know  the  contents  of  the  ticket 

(a)  Ante,  p.  212. 
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and  is  bound  by  them.     The  defendantsi,  whether  con- 
tracting for  themselYcs^  or  for  themselves  and  the  other 
two  Companies  whose  aid  is  required  in  order  to  com- 
plete the   conveyance,  have  placed  upon  the  ticket  a 
dear  restriction  on  their  responsibility  for  loss  of  lug- 
gage,  T1Z.9  by  the  negligence  of  their  own  servants,  and 
while  the  passenger  is  travelling  by  their  own  trains 
and  boats.     Therefore,  unless  the  law  prevents  them 
from  annexing  that  condition  to  the  contract  which  they 
made  with  the  plaintiff,  he  is  out  of  Court ;   for   tlie 
loss  of  his  portmanteau  did  not  occur  through  the  neg- 
ligence of  the  defendants  or  their  servants,  but  through 
that  of  the  servants  of  the  French  Company.     By  the 
general   law  there  is  nothing  to  prevent  a  Company 
from  restraining  their  liability  by   such  a   condition 
when  conveying  beyond  the  limits  of  their  own  line. 
The  only  ground  upon  which  it  can  be  said  that  the 
defendants  have  no  right  so  to  restrain  their  liability  is 
that  The  Bailway  and  Canal  Traffic  Act,  1854,  17  &  18 
Vict.  e.  31.  J.  7.  prohibits  them  from  so  doing.     The 
simple  question  therefore  is,  whether  this  enactment 
applies  to  the  present  case.      I   am   undoubtedly  of 
opinion  that  it  does  not.     The  whole  scope  and  inten- 
tion of  the;]iLegislature  is  indicated  by  the  2nd  section, 
vhich  imposes   on  Companies  the   duty  of  affording 
"all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traffic  upon  and  from  the  several 
railways  [and  canals  belonging  to  or  worked  by  such 
Companies  respectively."    The  language  of  sect.  7,  on 
which  the  plaintiff  is  obliged  to  rely,  declaring  the 
liability  of  Companies  for  loss  or  injury  "  in  the  receiv- 
ing, forwarding,  or  delivering,^'  corresponds  exactly  with 
that  of  sect.  2,^and  must  mean,  as  in  sect.  2,  when  they 
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are  carrying  on  their  own  line.  Reading  the  7th  aectioa 
by  the  light  of  the  2nd,  the  liability  imposed  by  it  is 
limited  and  made  coextensive  with  the  duty  imposed  by 
the  2nd.  Therefore  there  is  nothing  to  prevent  Com- 
panies which  contract  to  carry,  for  instiwine,  from 
London  to  the  north  of  Scotland^  and  pass  oyer  railways 
which  do  not  belong  to  them,  frt)m  limiting  their 
liability  to  their  own  lina  If  incouyenienoe  or  mis- 
chief arises  from  such  restrictions,  it  is  for  the  Legis- 
lature to  interfere. 


Mello&  J.     I  also  think  that  it  is  not  necessary  to 
determine  whether  this  was  one  contract  made  by  the 
defendants  with  the  plainti£P  to  carry  him   and   his 
luggage  the  whole  way  to  Paris,  or  a  contract  to  carry 
him  to  Dover,  and  a  further  contract  as  agents  of  the 
other  Companies  that  they  would  carry  him  by  sea  and 
land  to  Paris.     For  I  am  of  opinion  that  stat.  17  &  18 
Vict  r.  31.  has  no  e£Pect  on  the  sea  passage  or  the  pas- 
sage from  Calais  to  Paris.    Therefore,  when  the  defend- 
ants profess  to  carry  persons  from  London  to  Paris,  they 
are  at  liberty  to  stipulate  that  they  will  not  be  respon- 
sible for  the  loss  of  passengers'  luggage  beyond  their 
own  line.     Such  a  condition  is  reasonable.    The  effect 
of  stat  17  &  18  VicL  c.  31.  is  that,  railway  Companies 
having  powers  conferred  upon  them  which  in  a  certain 
sense  create  a  monopoly,  care  is  taken  to  insure  their 
making  a  proper  use  of  those  powers,  and  their  affording 
proper  advantages  to  the  public.    It  enforces  the  pe^ 
formance  of  those  duties  so  far  as  the  working  of  their 
own  line  is  concerned,  but  does  not  interfere  in  respect 
of  what  happens  on  other  lines.     I  agree  with  my  Lord 
that  there  may  be  a  right  to  make  such  a  stipulation  as 
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tbe  preaent  with  reference  to  a  land  journey  thronghout        1869. 
England  and  Scotland.  zuss 

V. 
SOVTH 

Lush  J.  Assuming  that  this  is  such  an  entire  contract       p^J"" 
as  is  contended  for  by  the  plaintiff,  it  contains  a  condition      Company, 
that  the  defendants  will  not  be  responsible  for  the  loss 
of  luggage  except  while  the  passenger  is  travelling  on 
their  own  line.    It  is  contended  that  stat  17  &  18  Vict 
c.  31.  «.  7.  renders  such  a  condition  invalid*     But  I  am 
clearly  of  opinion  that  the  contract  in  the  present  case 
18  not  governed  by  that  statute.    The  2nd  section  im- 
poses upon  railway  Companies  the  duty  of  affording  "  all 
reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  and  from  the  several  rail- 
ways'' belonging  to  or  worked  by  them ;  the  7th  section 
is  supplemental  to  it,  and  says  that  a  Company  shall  not 
set  up  conditions  which  would  neutralise  the  obligation 
cast  upon  them  by  sect.  2.  But  that  obligation  is  one  as 
to  the  conveyance  upon  their  own  line.    Therefore  the 
defendants  were  at  liberty  to  make  any  contract  and 
impose  any  conditions  as  to  the  plaintiff's  luggage  when 
carried  beyond  their  own  line. 

Hates  J.  concurred. 

Rule  absolute. 
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[Friday,  CoionNGS  ogainst  Heard. 

June  25th.] 

Atiiatt  far  Dediflitioii  oontaining  the  ardinaiy  money  oonnts.    Plea,  except  as 

^<^  J^  to  145^  ^  l^^  p^,^  of  ^3  ^^^^  claimed,  that  the  plaintiff  oi^t  not 

j]^  to  be  admitted  to  all^  that  at  the  commencement  of  the   suit  mme 

Befertnee  and    ^^^  ^^  "^"'^  ^^  ^^^*  ^'  ^'^*  ^'^  ^^®  ^'^  zeepeet  of  the  caoBes  of  action, 
^g^ffgf^  because  after  the  accrainf  of  the  causes  of  action,  and  before  the  suit, 

ggfffpp^  ^  dispute  arose  between  the  plaintiff  and  the  defendant  as  to  haw  much 

^^"^  was  due  from  the  defendant  to  the  plaintiff  in  respect  of  the  eaas^e  of 

action,  and  thereupon  by  agrrtement  between  them  before  the  snit  thejr 
xeferred  the  question  of  how  much  was  due  to  the  award  of  FPl  IFl,  and 
agreed  to  be  Dound  b^  his  award  as  to  such  amount ;  and  that  W,  W^ 
inade  his  award  in  writing  of  and  concerning  the  premises  so  referred  to 
him,  and  thereby  awarded  that  the  amount  due  in  respect  of  the  causes 
of  action  was  145^,  3».  1(2.  Held  good*  though  pleaded  hj  waj  of 
estoppel 

n^HE  declaration  claimed  a  sum  of  money  for  work 
and  labour,  with  the  ordinary  money  counts. 
Fourth  plea.  Except  as  to  145/.  8s.  Id,  parcel  of  the 
money  claimed,  that  the   plaintiff  ought    not  to   be 
admitted  to  claim  or  allege  that  at  the  oommenoemeDt 
of  this  suit  any  more  than  the  sum  of  14621  3*.  IdL 
was  due  firom  the  defendant  to  the  plaintiff  in  respect 
of  the  causes  of  action,  because  after  the  accruing  of 
the  causes  of  action  and  before  this  suit  a  dispute 
arose  between  the  plaintiff  and  the  defendant  as  to 
how  much  was  due  firom  the  defendant  to  the  plaintiff 
in  respect  of  the  causes  of  action,  and  thereupon,  by 
agreement  made  between  them  before  this  suit,  they 
referred  the  question  of  how  much  was  due  firom  the 
defendant  to  the  plaintiff  in  respect  of  the  causes  of 
action  to  the  award  of  W.  W.,  and  agreed  to  be  bound 
by  his  award  as  to  such  amount ;  that  afterwards,  and 
before  this  suit,   W,  fFl,  having  taken  upon  himself 
the  burthen  of  the  arbitration,  and  having  heard  and 
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ocmflidered  all  that  the    plaintiff   and  the  defendant        1869. 
respectively  had  to  allege,  and  all  the  evidence  which     Couuiwn 
they  had  to  produce  relating  to  the  premises  so  referred,       Hsabd. 
made  his  award  in  writing  of  and  concerning  the  pre- 
nuaes  so  referred  to  him,  and  thereby  awarded  that  the 
amoimt  doe  from  the  defendant  to  the  plaintiff  in  respect 
of  ike  causes  of  action  was  146/.  3s*  Id* 

Demurrer,  and  joinder. 

The  demurrer  was  argued,  June  24 :  before  Lush  and 
Hates  J  J. 

Amtie,  tot  the  plaintiff. — ^The  plea  is  bad,  there  being 
no  all^ation  of  payment  or  of  satisfaction  of  the  award. 
In  Alien  v.  Milner  (a)  an  award  was  pleaded  in  bar  of 
the  action,  and  the  plea  was  held  bad.  Here  the  award 
is  pleaded  by  way  of  estoppel ;  but  that  does  not  pre- 
vent the  case  from  being  an  authority  for  the  plaintiff. 
An  award  is  not  to  be  put  on  the  same  footing  as  the 
jadgment  of  an  ordinary  Court,  which  proceeds  in 
inyitos.  If  the  plea  were  held  to  be  good,  the  plaintiff 
would  have  no  means  of  impeaching  the  validity  of  the 
award,  for  the  production  of  it  would  support  the  plea. 
\lAuh  J.  Would  the  plea  be  good  if  it  had  alleged 
payment  of  the  amount  awarded  ?]  Yes,  on  the  same 
footing  as  a  plea  of  statement  of  accounts  with  an 
allegation  of  payment  would  be  good,  because  there 
would  be  accord  and  satisfaction ;  this  plea  shews  accord 
but  not  satiafiEU^tion ;  Grahat^y.  Gibson  (ft).  The  award 
does  not  operate  as  an  extinguishment  of  the  cause  of 
action ;  Ford  v.  Beech^  in  error  (c). 

(a)2a#J.47;  2  Tyr.  113. 

(h)  4  Exch,  768.  (c)  IIQ.B,  852. 
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1869.  Jdfy  for  the  defendant— The  plea  is  only  pleaded  to 

CoMMivos     the  excess  over  and  above  the  sum  awarded  by  the 
HxAKD.      arbitrator^  and  this  distingnishes  the  present  case  from 
AUen  V.  Milner  (a).     The  award  is  the  judgment  of  the 
domestic  forum  constituted  by  the  parties,  and  is  equiva- 
lent to  the  judgment  of  a  Court,  which  is  final ;  note  to 
The  Duchess  of  Kingston' t  Case,  2  SmUh  L.  C.  721,  6th 
ed.    The  plaintiff  is  not  prednded  from  dispnttng  the 
validity  of  the  award,  for  he  may  reply  matter  impead- 
ing  it.     Unless  the  award  can  be  impeached  it  is  an 
answer  as  to  the  amount  to  which  it  is  pleaded ;  WhiU^ 
head  v.  Tattersall  (Jb) ;  a  fortiori  it  is  conclusive  when 
pleaded  as  an  estoppel ;  and  in  Gascayne  v.  Edwards  (c) 
a  plea  of  arbitrament  was  held  good,  though  it  did  not 
allege  performance.    The  nearest  case  to  the  present  is 
Parkes  v.  Smith  {d\  where  the  award  was  treated  as  a 
bar.     If  it  were  not  so  a  party  who  had  an  award  in 
his  favour  but  for  less  than  the  amount  claimed  might 
resort  to  an  action  and  claim  the  whole  amount  as  if 
the  award  had  been  abortive.    [^Hayes  3.   The  arbitrator 
may  have  awarded  a  sum  payable  on  a  future  day  which 
has  not  arrived  at  the  time  of  action  brought.]    If  this 
were  the  only  plea  the  plaintiff  might  sign  judgment  by 
default  for  the  sum  not  pleaded  to. 

Anstie,  in  reply. — Either  the  plea  pleads  evidence, 
and  does  not  meet  the  cause  of  action,  or,  if  it  professes 
to  be  an  answer  to  the  cause  of  action,  it  waives  the 
estoppel.      [He  cited  NewaU  v.  EJJUot{e).     [Lush  J. 

(a)  2  0.  fj.47;2  7]tr,  113.  (b)  1^.#JE1491. 

(c)  ir.j-J.  19.  (rf)  15  Q.  B.  297. 

(e)  I  H.^a  707. 
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Woald  not  an  award  made  by  a  Master  of  the  Court        1869. 
under  a  compnlaory  reference   in  pnrsnance  of  The     Commukm 
Common  Law   Procedure  Act,   1854,   17  &  18  Viet       ^em. 
c.  125.,  that  the  plaintiff  had  no  claim  be  conclusive?] 
In  HaB  ▼.  Floehion,  in  error  (a),  a  plea  setting  forth  an 
agreement  that  the  action  and  causes  of  action  should 
be  settled  and   satisfied  by  it,  was  held  bad  for  not 
shewing  that  it  was  accepted  in  satisfaction.    Parkes 
▼.  Smith  {b)    is  an  authority  against  the  defendant; 
where  the  award  is  that  a  sum  is  justly  due,  nothing 
further  remains  to  be  done. 

Cur.  adv.  vulL 

June  25th.     The  following  judgments  were  delivered. 

Lush  J.  (After  stating  the  declaration  and  fourth 
^ea.)  It  is  to  be  observed  that  the  plea  does  not  profess 
to  be  an  answer  to  the  whole  claim  of  the  plaintiff,  but 
only  to  the  excess  over  and  above  the  amount  awarded. 
The  question  is  whether  the  plaintiff  is  precluded  by 
the  award  from  alleging  that  more  is  due  to  him  from 
the  defendant.  I  am  of  opinion  that  he  is,  and  that  the 
award  is  binding  between  the  parties  as  to  all  matters 
which  it  professes  to  decide. 

The  contention  for  the  plaintiff  was  that  an  award  is 
distinguishable  from  a  judgment,  which,  it  is  admitted, 
would  have  bound  the  parties,  because  an  award  is  an 
adjudication  made  by  a  tribunal  selected  by  the  parties, 
and  not  by  the  ordinary  tribunals  of  the  country.  But 
the  principle  on  which  res  judicata  is  not  permitted  to  be 

(a)  16  Q.  B.  1039 ;  affirming  the  judgment  of  the  Queen's  Bench, 
H  Id.  380. 
{h)  15  Q,  B.  297. 
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1869.       opened  again  is  that  it  is  expedient  that  there  should  be 
CovifiKos     ^^  ^°^  *^  litigation ;  and  I  cannot  see  any  reason  why 
Hbaed       ^^^^  principle  shonld  not  apply  when  parties  have  agreed 
to  refer  a  matter  to  arbitration. 

It  is  not  a  new  doctrine  that  a  plea  of  arbitrament  is 
a  bar.  It  is  found  in  Com.  Dig.  Accord  (D.  1.)^  and 
several  reasons  for  it  are  given  in  the  books.  The  cases 
cited  as  authorities  in  favour  of  the  plaintiff  are  really 
in  favour  of  the  defendant.  AUen  v.  Milner(a)  differs 
from  the  present  in  most  essential  particulars :  there  a 
money  demand,  as  this  is^  was  referred  to  arbitration ; 
the  arbitrator  found  a  less  sum  to  be  due  from  the 
defendant  than  was  claimed  by  the  plaintiff.  An  action 
being  brought  on  the  original  consideration,  the  plea, 
unlike  the  plea  in  the  present  case,  set  up  the  award  as 
a  bar  to  the  entire  cause  of  action,  and  was  held  bad 
for  this  reason^  that  an  award  upon  a  money  claim  does 
not  alter  the  nature  of  the  original  debt.  The  amount 
which  the  arbitrator  found  to  be  due  and  directed  to  be 
paid  was  for  the  original  demand.  Consequently  a  plea 
which  professed  to  answer  the  whole  debt,  and  admitted 
that  a  part  of  it  was  due,  was  bad.  On  the  other  hand, 
when  a  claim  for  unliquidated  damages  is  referred,  the 
award  which  settles  the  amount  alters  the  nature  of  the 
cause  of  action,  and  so  may  be  pleaded  in  bar  to  it, 
though  the  plea  on  the  face  of  it  admits  that  the  money 
was  not  paid.  In  the  case  of  Gascoyne  v.  Edwards  {b) 
which  was  an  action  of  covenant  for  not  repairing,  an 
award  was  pleaded,  which  directed  that  the  defendants 
should  pay  to  the  plaintiff  5/.  for  damages  and  put  the 
premises  in  repair  and  quit  them  at  a  given  period. 
The  plea,  though  it  did  not  aver  payment  of  the  5/., 

(a)  2  C  jf V;  47;  2  7>r.  113.  {h)  1  Y.  .J  /.  19. 
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was  bdd  to  be  good^  upon  the  ground  that  the  award        1869. 
filing  the   amoant  of  damages,  and  creating  a  debt     CoififiNas 
between  the  parties,  extinguished  the  original  demand      Heard. 
for  unliquidated  damages. 

If  the  plaintiff  had  brought  an  action  upon  the  award, 

the  defendant  would  have  been  precluded  from  saying 

that  the  145/.  3s.  Id.  was  not  due ;  and  I  am  at  a  loss 

to  see  why  he  is  precluded  in  this  action  from  denying 

that  more  is  due  when  the  amount  has  been  found  by 

the  arbitrator.     It  is  elementary  knowledge  that  an 

Inward,  good  on  the  face  of  it,  is  bindiug  upon  both 

parties  until  it  is  set  aside.     In  the  present  case  the 

award  professes  to  have  decided  the  whole  cause  of 

action.   If  the  award  is  bad  on  the  £aoe  of  it,  that  might 

be  shewn  by  a  replication  setting  it  out.    If  it  is  bad 

for  some  cause  not  appearing  on  the  face  of  it  the 

defendant,  not  having  moved  to  set  it  aside,  has  lost 

the  opportunity  of  objecting  to  it. 

The  plea  is  pleaded  in  an  unusual  form,  because  it  is 
pleaded  by  way  of  estoppel,  and  begins  in  the  ordinary 
form  of  such  a  plea.  But  this  is  utterly  immaterial ; 
the  plea  is  a  bar,  and  would  not  be  more  a  bar  by  calling 

it  80. 

Hates  J.  I  agree  that  this  plea  is  good,  though 
fleaded  in  the  unusual  form  of  an  estoppel.  It  is  a 
plea  in  bar  and  in  substance  a  plea  to  the  merits,  being 
pleaded,  not  to  the  whole  demand,  but  only  to  the  excess 
beyond  the  amount  found  by  the  arbitrator.  It  is 
objected  that  it  is  bad  because  it  does  not  shew  that 
this  amount  has  been  paid.  But  the  money  may  have 
been  paid  to  the  plaintiff  or  into  Court ;  for  we  have 
i^ot  the  whole  record  before  us. 
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18G9.  As  to  the  cases  cited.     Id  fFhitefiead  v.  TaUenall  (a) 

C0MMINO8     ^fore  the  new  rules  of  pleading^^  an  action  was  brought 
Hkard.      ^^  ^  covenant  to  repair,  and  to  which  there  was  a  plea 
of  non  est  factum  :  it  was  giyen  in  evidence  that,  before 
action  brought,  there  had  been  an  agreement  to  refer 
the  amount  of  the  repairs  to  be  done,  and  that  the 
referee  had  settled  it.    The  award  was  held  to  be  con- 
clusive on  the  phiintiflf  and  the  defendant,  and  to  entitle 
the  plaintiff  to  a  verdict  for  the  sum  which  the  referee 
fixed  and  no  more.     Taunton  J.  said,  p.  492 :  ^'  The 
award  of  an  arbitrator  concludes  the  right,  unless  you 
can  impeach  the  award.''    In  Parkes  v.  Smith  (£)  there 
was  an  agreement  between  partners  that  one  should 
retire,  and  that  upon  retiring  he  should  receive  6S0OL 
by  instalments,  subject  to  a  provision  that  it  might  be 
reduced  under  certain  circumstances  to  2000£ ;  the  cir- 
cumstances which  called  for  the  reduction  being  left 
to  arbitration.    The  arbitrator  decided  tihat  the  lull 
amount  of  48002.  ought  to  be  deducted.    The  plaintiff 
sued  for  the  6800/.,  and  the  defendant  pleaded,  as  to 
4800/.,  the  finding  of  the  arbitrator  which  reduced  the 
plaintiff's  demand  by  that  amount.    There  the  ques- 
tion was  raised  whether  the  award  was  an  estoppel,  or 
whether  it  was  a  bar :  being  after  the  new  rules  it  was 
necessary  to  plead  the  award.  The  Court  were  of  opinion 
that  it  was  a  bar,  and  not  merely  an  estoppel    Cole- 
ridge  J.  pointed  out  the  distinction,  p.  812:  "  The  prin- 
dple  of  estoppel  is,  that,  whether  there  be  a  cause  of 
action  or  not,  the  party  cannot  allege  it.    Here  the 
defence  is  that  no  cause  of  action  existed/'    And  in  that 
case  there  was  no  allegation  in  the  plea  with  respect  to 
the  2000/.,  which  on  the  face  of  it  remained  due;  bo 

(a)  lA,fE.  491.  (6)  16  Q.  B.  297. 
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that  the  present  case  is  nndistinguishable  from  it  as  to 

facts.      Id   Allen  t.  MHner{a)  the  award  was  pleaded 

to  the  merits  in  bar,  and  the  plea  was  held  bad,  not 

because  it  was  pleaded  as  an  estoppel,  but  because  it 

left  unanswered  the  amount  which  the  arbitrator  had 

ascertained.     In  the  present  case  the  plea  is  confined 

to  the  excess,  and  does  not  profess  to  answer  what  the 

arbitrator   has    found   to  be  due.    Therefore  though 

pleaded  by  way  of  estoppel  it  is  good,  for  pleas  are  not 

goyemed  by  their  beginning  or  ending,  but  by  their 

sabstance.     This  plea  contains  in  substance  a  defence  to 

the  action. 

Judgment  for  the  defendant. 

(a)  2  a  #,7.47;  2  Tyr.  113. 
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1869. 


Comiiiios 
Hbard. 


The  QuBEN  against  Diflock. 


Wednesday, 
June  2nd. 


In  holding  a  Conrt  for  the  election  of  coroner,  and  making  a  return  to  Coroner, 

fae  writ  for  hiB  election,  the  sheriff  exercises  judicial  functions ;  and  Election. 

uxerefore  quo  warranto  does  not  lie  to  inquire  into  the  Talidity  of  votes  Quo  warranto, 

gren  at  the  election,  notwithstanding  stats.  7  &  8  Vict,  c.  92.  e,  10.  and  7  #  8  Vict. 

^  &  24  Vict,  e,  116.  8.  2.  do  not  aUow  time  for  a  scmtiny  before  the  c.  92.  s,  10. 

sheriff  after  the  close  of  the  poll.  23  #  24  Vict. 

c,  116.  8.2. 

INFORMATION  in  the  nature  of  a  quo  warranto, 
calling  upon  the  defendant  to  shew  by  what  autho- 

i^fy  he  exercised  the  office  of  coroner  for  the  western 

diyision  of  the  county  of  Middlesex. 
The  plea  contained  allegations  shewing  title  in  the 

defendant  to  act  as  coroner  for  that  division.     See  ante, 

pp.  174-5,  note. 
Demurrer,  on  the  ground  that  the  plea  did  not  allege 


614  TRINITY  TERM. 

1869.       that  the  defendant  was  duly  elected  by  a  majority  of 

The  QuBKN     A^^y  qualified  voters. 

DipwcK.  ^^^^  5^  *  8  '^'^  ^-  ^'  *•  1-  repeals  stat  58  Cf.  8.  e.  95. 

Sects.  2 — 8  contain  provisions  for  the  division  of  <x>iui' 
ties  into  districts  for  the  purposes  of  the  Act. 

Sect  9  enacts  that  the  election  of  a  coroner  for  a 
district  shall  be  held  within  the  district,  and  the  election 
shall  be  by  a  majority  of  persons  residing  within  it  dnly 
qualified  to  vote. 

Sect.  10  enacts,  *'  That  from  and  after  the  diridofa  of 
any  counties  as  aforesaid  into  coroners  districts,  upon 
every  election  to  be  made  of  any  coroner  or  coroners  lor 
any  county  the  sheriff  of  the  county  where  such  election 
shall  be  made  shall  hold  a  Court  for  the  same  election  at 
some  convenient  place  within  the  district  for  which  the 
election  of  coroner  shall  take  plaoe^  on  some  day  to  be 
by  him  appointed,  which  day  shall  not  be  less  than  seven 
days  nor  more  than  fourteen  days  after  the  receipt  of  the 
writ  de  coronatore  eligendo  and  in  case  the  said  election 
be  not  then  determined  upon  the  view,  with  the  consent 
of  the  electors  there  present,  but  that  a  poll  shall  be 
demanded  for   determination    thereof,  then  the   said 
sheriff,  or  in  his  absence  his   under  sheriff,  shall  ad- 
journ the  same  Court  to  eight  of  the  dock  in  the 
forenoon  of  the  next  day  but  one,  unless  such  Best 
day  but  one  shall  be  Saturday  or  Sunday,  and  then  of 
the  Monday  following ;  and  the  said  sheriff^  or  in  his 
absence  the  undersheriff,  with  such  others  as  shall  be 
deputed  by  him  shall  then  and  there  proceed  to  take  the 
said  poll  in  some  public  place  or  places  by  the  same 
sheriff,  or  his  undersheriff  as  aforesaid  in  his  absence,  or 
others  appointed  for  the  taking  thereof  as  aforesaid ;  and 
such  polling  shall  continue  for  two  days  only,  for  eight 
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hours  in  each  day ;  and  no  poll  shall  be  kept  open  later        I860, 
than  fonr  iu  the  afternoon  of  either  of  the  said  days.''         rj^^  Queek 
By  sects.  11  and  12,  places  are  to  be  fixed  for  taking      pip^ocK. 
the  poll,  and  booths  to  be  erected. 

By  sect.  13,  poll  clerks  are  to  be  appointed  and  sworn 
to  take  the  poll  indifferently  ....  and  ^'to  poll  no 
elector  who  is  not  sworn,  if  required  to  be  sworn  by  the 
candidates  or  either  of  them ;  .  .  .  .  and  every  elector, 
before  he  is  admitted  to  poll  at  the  same  election,  shall, 
if  reqnired  by  or  on  behalf  of  any  candidate,  first  take 
the  oath  hereinafter  mentioned;  which  oath  the  said 
sheriff^  by  himself  or  his  undersheriff,  or  such  sworn 
clerk  by  him  appointed  for  taking  the  said  poll  as  afore- 
said, shall  have  authority  to  administer.''    The  oath 
(similar  to  that  prescribed  in  stat  58  G.  3.  c.  95.  s.  1.) 
is  that  the  elector  is  a  freeholder  of  the  county  and  has 
a  freehold  estate,  stating  of  what  it  consists  and  its 
Bitiiation,   and  that  it  has  not   been   fraudulently  or 
colourably  granted  to  him  on  purpose  to  qualify  him  to 
vote  at  that  election ;  that  his  place  of  abode  is  at  • 

that  he  is  twenty-one  years  of  age ;  and  that  he  has  not 
been  before  polled  at  that  election. 

By  sect  14,  any  elector  wilfully  and  falsely  taking 
the  oath  incurs  the  penalties  inflicted  for  perjury. 

Sect.  15.  ^'  The  poll  clerks  shall,  at  the  close  of  the 
poll,  inclose  and  seal  their  several  books,  and  shall 
publicly  deliver  them,  so  inclosed  and  sealed,  to  the 
sheriff,  undersheriff,  or  sheriff's  deputy  presiding  at 
such  poll,  who  shall  give  a  receipt  for  the  same ;  and 
every  such  deputy  who  shall  have  received  any  such  poll 
books  shall  forthwith  deliver  or  transmit  the  same,  so 
inclosed  and  sealed,  to  the  sheriff  or  his  undersheriff,  who 
shall  receive  and  keep  all  the  poll  books  unopened  imtil 
VOL.  X.  2  s  B.  ^  &. 
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1869.  the  m-assembling  of  the  Court  on  the  day  next  but  one 
The  QuEBB  ^^^^^  the  close  of  the  poll,  unless  such  next  day  but  one 
DiPLocK.  ^1^  ^  Sunday,  and  then  on  the  Monday  following, 
when  he  shall  openly  break  the  seals  thereon,  aod  cast 
up  the  number  of  votes  as  they  appear  on  the  said 
several  books^  and  shall  openly  declare  the  state  of  the 
poIl»  and  shaU  make  proclamation  of  the  person  chosen 
not  later  than  two  of  the  clock  in  the  afternoon  of  tbe 
said  day.'' 

By  Stat  23  &  24  Vtd.  e.  116.  $.  2.  the  polling  is  to 
continue  for  one  day  only. 

Keane  {Day  with  him)^  for  the  relator. — The  coroner 
must  be  declared  by  the  sheriff  to  be  elected  by  a  ma- 
jority of  persons  duly  qualified  to  vote.  Stat.  7  ft  8  VicL 
c.  92.  «.  1.  having  repealed  st<it.  58  G.  8.  c.  95.^  there  is 
now  no  register  of  voters^  and  as  the  duration  of  the 
election  has  been  reduced  from  ten  days  to  one^  and  the 
declaration  of  the  state  of  the  poll  is  to  be  made  on  the 
day  next  but  one  after  its  close,  a  scrutiny  before  the 
sheriff  is  practically  impossible.  The  only  mode  of  hoUiog 
a  scrutiny  is  by  a  quo  warranto  information,  as  was  done 
in  Reg.  v.  Day  (a).      [Gray,  contrik. —There  the  facts 
were  not  in  dispute,  and  were  stated  in  a  case,  npon 
which  judgment  was  given   for  the  Crown.     Luih  J. 
No  writ  was  issued  in  that  case.]     After  judgment  of 
ouster  a  new  writ  was  issued.  In  re  The  Coranerihip  of 
Hemel   Hempstead  (ft) ;   where  Lord    Cranworth  said, 
pp.  232-3, ''  With  respect  to  the  reftisal  of  a  scrntinj 
by  the  sheriff,  in  my  opinion,  according  to  the  statute, 
there  could  not  under  the  circumstances  of  this  case 
have  been  any   scrutiny.     I   only  say   this  extrajudi- 
cially ;  but  I  do  not  see  how  the  sheriff  can  now  be 

(a)  3  £  #  B,  859.  {b)  bIkO,M,4  G.W. 


DiPLOOK. 
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complained  of  for  not  scratinizing  the  votes,  aa  he  is        19^9, 
bound  to  seal  up  the  books  at  the  condosion  of  the  poll,    The  Queih 
and  obliged  to  make  the  return,  proclaiming  the  person 
chosen,  on  the  day  next  but  one  after  the  close  of  the 
poll/'.  The  duties  of  coroner  under  stat-  7  &  8  Vict. 
c.  92.  are  in  no  way  judicial.     Suppose  several  persons, 
who  were  not  qualified,  took  the  oath  which  may  be 
administered  to  the  electors,  and  by  their  vote  turned 
the  electiou,  their  punishment  for  peijury  would  be  no 
remedy  for  the  defeated  candidate.     {^Mellor  J.    In 
JenU  on  Coroners,  p.  27, 8rd  ed.,  it  is  said,  *'  As  scrutiny 
is  incident  to  every  election  by  vote,  if  a  scrutiny  be 
demanded,  upon  proper  suggestion  made,  the  sheriff 
ought  to  grant  it,  for  the  legal  majority  cannot  be  other- 
wise ascertained.'']     By  stat  7  &  8  Vict.  c.  92.  s.  15.,  at 
the  dose  of  the  poll  the  poll  books  are  to  be  sealed  up  and 
delivered  to  the  sheriff,  and,  on  opening  them,  the  only 
thing  to  be  done  is  to  cast  up  the  number  of  votes. 
[Coekbum  C.  J.      If  a  person  who  was  not  qualified 
tendered  his  vote,  it  would   not  be  received,  or,  if  it 
was  objected  to,  he  must  make  out  his  right,  which  he 
might  do  by  producing  a  deed  which  gave  him  the 
qnalification.] 

Morgan  Howard  appeared  for  James  Walter ,  the  third 

candidate. 

Gray  {^Bererford  with  him)^  for  the  defendant. — The 
Section  of  the  coroner  is  in  the  County  Court  upon  a 
^t  de  coronatore  eUgendo  to  the  sheriff,  the  return  of 
which  into  Chancery  is  a  judicial  Act.  The  decision  of 
the  coroner  on  the  question  whether  the  suitors  of  that 
(^urt  who  voted  had  a  right  to  vote  is  final  and  cannot 

2  s  2 
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18G9.       be  questioned  in  a  quo  warranto  information.  In  2  lusL 
The  Queer    174,  it  is  said,  **  It  is  to  be  known,  that  the  oflSoe  of 
DiPLocx.     ^  coroner  ever  was,  and  yet  is  eligible  in  full  county 
by  the  freeholders,  by  the  king's  writ  de  coronatore 
eligendo:   and   the  reason  thereof  was,  for   that  both 
the  king  and  the  country  had  a  great  interest  and 
benefit  in  the  due  execution  of  his  office,  and  there- 
fore the  common  law  gave  the  freeholders  of  the  county 
to  be  electors  of  him.    And  for  the  same  reason  of 
antient  time  the  sheriff  called  vice-comes,  who  had  cus- 
todiam  comitatus,  was  also  eligible,'*  And  p.  175,  "It  is 
holden  in  our  books,  that  albeit  the  king  dieth,  yet  the 
coroner,  because  he  is  elected  by  the  freeholders  of  the 
county  by  writ,  and  returned  of  record  in  the  Chanceir, 
which  is  a  judicial  act,  remaineth."     And  1  Dy.  165  a, 
is  cited,  where  it  is  stated  (2)  that  *'  all  patents  of  the 
Judges  of  the  one  Bench,  and  the  other,  the  Barons  of 
the  Exchequer,  sheriffs,  escheators,  and  commissionen 
of  oyer  and  terminer,  gaol  delivery,  and  justices  of  the 
peace,  are  determined  by  the  death  of  the  king  who 
made  them  ;  otherwise  it  is  of  coroners  who  are  cboaea 
by  writ/'     [Mellor  J.  read  the  form  of  the  prodamation 
by  the  sheriff  at  the  close  of  the  poll  and  the  retam 
made  by  him  to  the  writ ;  Jervis  on  Coroners,  pp.  SSd-B^S, 
8rd  ed.]     Stat.  58  G.  3.  c.  95.  s.  1.,  the  first  Act  which 
regulated  the   election  of  coroners,  enacted  that  the 
sheriff  should  "  hold  his  County  Court"  for  the  election ; 
and  the  repealing  statute,  7  &  8  Vict  c.  92.  s.  10.,  con- 
tains a  similar  enactment.    The  question  whether  s 
person  tendering  his  vote  was  an  elector  was  always 
decided  by  the  sheriff  then  and  there,  and  there  is  no 
trace  of  its  being  ascertained  by  a  scrutiny.    Stat  7  &  8 
Vict.  c.  92.  «•  13.  provides  for  each  vote  being  scratinixed 
as  it  is  tendered. 
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Keane^  in  reply. — Lord  Cofc,  2  Inst.  175,  only  states        ISGO. 
th&t  the  return  of  the  writ  de  coronatore  eligendo  is  a    The  Qvbm 
judicial  act.     The  relator  has  no  other  remedy  besides      d,p^ck. 
this,  except  perhaps  an  action  against  the  sheriff,  as 
suggested  in  Jervis  on  Coroners^  p.  28,  3rd  ed.,  citing 
Turner  v.  Stebbing  (a),  per  Archer  J. 

CocKBuaN  C.  J.    The  plea  is  good,  and  our  judgment 
must  be  in   favour  of  the  defendant.     I  entertain  no 
doubt  that  the  sheriff  in  holding  his  County  Court  for 
the  election  of  a  coroner,  and  taking  the  poll  of  the 
electors  at  that  Court  to  determine  who  is  chosen,  is 
exercising  functions  of  a  judicial  character.     By  stat. 
7  &  8  VicL  c.  92.  «.  10.  he  is  directed  to  hold  a  special 
Court  for  the  election  of  a  coroner,  and  he  is  Judge  of 
that  Court.     Before  that  statute,  if  there  was  a  dispute 
as  to  the  votes  given,  it  was  the  duty  of  the  sheriff  to 
take  a  scrutiny  in  the  same  manner  as  under  the  old 
system  of  parliamentary  elections.     Many  of  us  can  re- 
member that  before  the  passing  of  the  Keform  Act,  2  &  3 
W.  4.  c.  45.,  the  sheriff  appointed  an  assessor,  by  whom 
the  validity  of  votes  tendered  at  a  parliamentary  election 
was  inquired  into  while  the  election  was  going  on ;  that 
inquiry  was  conducted  judicially,  and  the  votes  were 
admitted  or  rejected  according  to  the  result  of  it.     We 
have  also  the  high  authority  of  Lord   Coke  that  the 
return  of  the  writ  de  coronatore  eligendo  is  a  judicial 
act    In  former  times  in  the  case  of  a  scrutiny  there 
was  no  appeal  from  the  decision  of  the  coroner  to  this 
Court  by  quo  warranto    information  and    the  inter- 
vention of  a  jury.     It  is   said   that  stat.  7  &  8  Vict. 
c.  92.  has  rendered  a  scrutinyimpossible  by  so  Umiting 
the  duration  of  the  election  that  the  legality  of  disputed 

(a)  2  Ventr.  25.  26. 
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1809.       votes  oould  not  be  determined.    This  may  be  ao^  but  it 
"xbeQnn    ^''^  ^'^  follow  tiiat  the  duty  is  to  be  transferred  to  this 
DinooK.     Court,  no  such  dnty  haraig  existed  before.    The  Act  has 
shcnrtened  the  time  of  polling  to  one  day  with  the  view 
of  redocing  the  expense  of  elections.    The  Legialatare 
has,  on  the  whole^  thought  it  expedient  to  snbetitate  for 
the  scrutiny  an  oath  by  the  Toter  pledging  liimf>lf  that 
he  is  a  freeholder  and  stating  what  and  where  his  estate 
isL    This  mode  of  ascertaining  the  l^ality  of  the  vote 
may  be  open  to  the  inconvenience  that  a  person  not 
qnalified'may  by  perjuring  himself  vote^  which  he  ooold 
not  do  before.     But  the  L^;islature  presumed  that  few 
persons  would  incur  the  risk  of  committing  that  offence. 
On  the  whole^  it  is  better  that  matters  should  remain  aa 
they  are  than  that  the  inquiry  should  be  decided  by  a 
jury,  a  tribunal  ill  adapted  for  the  purpose.    I  am  how- 
erer  fiir  from  saying  that  there  may  not  be  many  cases 
in  which  a  quo  warranto  information  would  lie  for  ques- 
tioning the  right  of  the  party  elected ;  as  in  case  of  the 
personal  disqualification  of  the  candidate,  or  where  the 
election  had  not  been  properly  conducted.    But  when, 
as  in  the  present  case,  only  a  scrutiny  into  the  votes  is 
asked  for,  we  are  precluded  by  the  return,  and  must 
assume  that  the  Court  was  duly  held,  that  a  sufficient 
number  of  duly  qualified  votes  was  given,  and  that  the 
prockimation  was  duly  made. 

Mbllor  J.  The  election  of  coroner  must  be  by  a 
majority  of  duly  qualified  voters.  The  question  is,  how 
it  is  to  be  determined  that  the  coroner  has  been  so 
elected,  whether  in  this  Court  on  a  traverse  in  a  quo 
warranto  information  or  in  the  Sherifi^s  Court  ?  I  think 
in  the  latter.  The  plea  shews  that  the  election  before 
the  sheriff  was  duly  held ;  subject  to  the  provision  made 
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m  Stat  7  &  8  Vici.  c.  92.  for  simplifying  the  proceedings,        2860. 
which  provision  proceeds  on  the  principle  that  persons    The  QvmT 
not  duly  qualified  would  be  deterred  by  the  penalties      ©ip^^, 
inflicted  for  perjury  from  taking  the  oath  administered 
to  electors.     If  the  voter  takes  the  oath,  his  vote  must 
be  leoeived.     The  oath  with  the  punishment  for  perjury 
if  taken  falsely  is  the  security,  though  it  may  be  imper- 
fect, which  the  statute  has  provided  for  a  due  election. 
Therefore  the  plea  is  not  bad  for  omitting  to  state  that 
the  defendant  was  elected  by  a  majority  of  voters  duly 
qualified. 

Lush  J.  concurred. 

Hatxs  J.  If  a  coroner's  election  could  be  questioned 
by  a  scrutiny  in  a  quo  warranto  information,  the  expense 
of  elections  would,  instead  of  being  reduced,  be  increased 
to  a  serious  extent. 

Judgment  for  the  defendant 


William  Evans,  administrator  of  Mart  Anne  ftuU^, 
Evans,  against  Sir  Samuel  Bignold,  Knight.      ^^ 


14  G.  3.  e.  48. 

The  plaintiff's  wife  being  a  minor,  and  entitled  nnder  the  will  of  her  8,  2. 

^er  to  227/.  on  her  attaining  twenty-one  years,  the  trustees  under  the  Li/e  ituuranee. 

^Hl  advanced  to  the  plaintiff  200/.  on  the  guarantie  of  a  third  person,  Policy. 

who  made  it  a  condition  that  an  insurance  snould  be  effected  on  the  life  Name  of 

of  the  wife.    A  policy  was  accordingly  effected  by  her  as  the  wife  of  person  in- 

the  plaintiff  on  her  own  life.    Held,  that  the  poUcy  was  void  b^  stat.  tereated, 
14  G.  3.  e,  48.  s,  2.,  on  the  ground  that  the  name  of  the  plaintiff  waa 
not  inserted  as  the  name  of  a  person  interested  in  it. 

T^ECLABATION  by  WiOiam  Evans,  as  administrator 
of  his  deceased  wife  Mary  Anne  Evans,  against  the 
secretary  of  7^  Norwich  Union  Life  Insurance  Society, 
on  a  policy  of  assurance  effected  on  the  life  of  his  wife. 
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1869.  Plea.  That  the  policy  was  in  truth  and  in  fiact  made 

EvAHs  bj  the  plaintiff  in  the  name  and  on  the  pretended 
BioNOLD.  behalf  of  Mary  Anne  Evans,  but  for  the  use  and  benefit 
and  on  the  account  and  behalf  of  the  plaintiff,  and  not 
for  the  use,  benefit,  or  on  account  of  Mary  Anne  Evan$, 
and  that  the  name  of  the  plaintiff  was  not  inserted  in 
the  policy  as  the  name  of  the  person  interested  therein, 
or  for  whose  use,  benefit,  or  on  whose  account  the  policy 
was  made,  and  the  policy  was  an  unlawful  policy  under 
and  pursuant  to  the  provisions  of  the  statute  in  that 
case  made  and  proTided. 

After  issue  joined  the  following  case  was  stated  by 
consent 

Mary  Anne  Evans,  the  wife  of  the  plaintiff,  to  whom 
he  was  married  during  her  minority,  was  entitled  under 
the  will  of  her  father  to  227/.  and  upwards  upon  her 
attaining  the  age  of  twenty-one  years.    After  her  mar- 
riage and  during  her  minority  her  husband  was  in  want 
of  200/.9  and  applied  to  the  trustees  of  the  will  to 
advance  that  sum  to  him  in  part  payment  of  his  wife's 
legacy,  which  the  trustees  agreed  to  do  upon  having  the 
repayment  of  the  money  secured  by  a  Mr.  Jacobs,  in 
the  event  of  Mary  Anne  Evans  dying  before  she  attained 
the  age  of  twenty-one.     Mr.  Jacobs  having  consented 
to  become  security  for  the  repayment  of  the  money  on 
condition  of  an  insurance  being  effected  on  the  life  of 
Mary  Anne  Evans,  the  200Z.  was  advanced  by  the  trus- 
tees to  the  plaintiff,  and  a  policy  of  insurance  for  200/. 
was,  on  the  2nd  November,  1863,  at  the  request  of  Mr. 
Jacobs,  effected  by  the  plaintiff  with  The  Norwich  Union 
Life  Insurance  Society  in  the  name  of  his  wife. 

The  policyi  which  was  set  out  in  the  case,  recited  that 
Mary  Anne  Evans,  No.  44  South  William  Street,  Cardiff 
wife  of  fVilliam  Evans,  had  agreed  to  effect  an  insurance 
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npoD  her  own  life  with  The  Norwich  Union  Life  In-        1869. 
iuranee  Society  in  the  sum  of  200^^  according  to  the        ewjm 
rules^  regulations   and  conditions  prescribed  by  the  con-      bxqiiold. 
stitation  thereof^  &c. 

Mary  Anne   JEvans  attained  the  age  of  twenty-one 

years  on  the  28th  November,  1864.    The  premiums  for 

effecting  tlie    insurance  and  for  continuing  the  same 

during  the  year  ending  on  the  2nd  November ^  1865, 

were  paid  by  the  plaintiff  to  the  Society.     Mary  Anne 

Evane  died  on  the  15th  March^  1865,  and  due  proof  of 

her  death  was  furnished  to  the  directors  of  the  Society, 

but  the  Society  declined  to  pay  the  sum  insured  upon 

the  grounds  set  forth  in  the  plea. 

The  Court  were  to  have  the  same  power  of  drawing 
inferences  of  fact  as  a  jury  might  have. 

The  question  was,  whether  the  plaintiff  was  entitled  to 
recover  in  the  present  action. 

Pinder,  for  the  plaintiff — The  defendant  relies  on 

Btat.  14  G.  3.  c.  48.  s.  2.,  which  enacts  that  it  shall  not 

he  lawful  to  make  any  policy  on  the  life  of  any  person 

without  inserting  in  such  policy  the  name  of  the  person 

interested  therein,  ''or  for  whose  use,  benefit,  or  on 

whose  account  such  policy  is  so  made.''    Jacobs  had 

only  an  equitable  interest  in  the  policy  in  case  the  wife 

^ed  under  age,  and  therefore  it  was  not  necessary  to 

insert  his  name  as  interested  in  it.  Nor  was  it  necessary 

to  insert  the  name  of  the  pliuutiff  as  interested  in  it 

A  husband  has  an  insurable  interest  in  the  life  of  his 

wife,  and  might  allow  her  to  effect  an  insurance  on  her 

life  in  her  own  name,  and  she  might  sue  on  it  in  her 

own  name,  subject  to  a  plea  in  abatement ;  Dalton  v. 

27*e  Midland   Railway  Company  (a)  per  Jervis  C.  J. 

(a)  13  C.  B.  474. 
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1869.        If  he  permits  the  wife  to  make  such  a  isontract,  and 
£r^y0        does  not  reduce  it  into  possession  during  the  ooFertorey 
BianoLD.     ^*  survives  to  the  wife,  Fleet  v.  Perrins  (a)  ;   and  aooord- 
ingly  the  plaintiff  sues  on  the  policy  as  administrator  of  the 
goods  and  effects  of  his  wife.    [  Cockbttm  C.  J.    Here  the 
plaintiff,  instead  of  insuring  his  wife's  life  and  making 
over  the  policy  to  Jacobs^  allows  her  to  insure  her  own 
Hfe.     Suppose  she  had  died  before  attaining  twentj-one 
years,  she  would  not  have  got  the  money.     Hayes  J. 
So  far  firom  giving  his  wife  any  right  in  the  policy, 
he  borrowed  money  from  Jaeobe  on  the  security  of  it 
The  plaintiff  has  to   shew  that  he  is  not    interested 
in  the  policy.     Cockbum  C.  J.    Where  a  husband  has 
substantially  an  interest  in  his  wife's  life,  and  he  pro- 
poses to  insure  her  life,  it  would  not  be  contended  that 
it  was  not  necessary  to  insert  the  name  of  the  husband 
as  interested  in  it     Suppose  he  effects  a  policy  on  her 
life  to  protect  himself  against  the  contingency  of  her 
death  under  the  age  of  twenty-one,  intending  that  in 
case  of  her  surviving  that  age  he  would  continue  the 
poliqr  for  her  benefit,  would  it  not  be  necessaiy  to  insert 
his  own  name  as  well  as  that  of  his  wife  as  interested 
in  the  policy?]     In  the  first  case  the  whole  interest  of 
the  policy  is  in  him :  in  the  second  the  wife,  if  she 
survives  twenty-one  years,  is  the  person  who  will  have 
the  whole  benefit  of  the  policy.     The  person  whose 
benefit  was  the  object  of  making  the  policy,  is  the 
person  "  interested  therein''  within  sect.  2.     In  the 
present  case  that  person  is  the  wife  for  whose  ulterior 
benefit,  subject  to  the  lien  in  equity  of  Jacobe^  the  policy 
was  effected ;  it  is  similar  to  the  case  put  by  Bayley  J. 
in  Halford  v.  Kymer  (4),  p.  729,  '*  If  a  father,  wishing 

(a>  dB.j'S.  575.  583 ;  affirmed  in  error,  Id.  565. 
(b)  10  B.  #  a  724. 
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UKsnraiice  on  hia  son's  life  in  his  (the  son's)  name,  not       Etahs 
for  his  (the  fiather's)  own  benefit,  but  for  the  benefit  of     biqvoid. 
his  son,  there  is  no  law  to  prevent  his  doing  sa''    In 
Wainewright   ▼•   Bland  {a)  there  was   gross  firaud  in 
eSecting  the  policy,  and  the  plaintiff  was  suspected  of 
murder,  which  influenced  the  learned  Judge  in  leaving 
to  the  jury  the  question  who  was  the  party  interested 
in  the  policy,  and  the  jury  found  that  the  policy,  though 
effected  by  and  in  the  name  of  the  deceased,  was  sub- 
stantially the  policy  of  the  plaintiff.     In  Shilling  v.  The 
Aeddental  Death  Insurance  Company  {b)  the  plea  was 
that  the  policy  was  made  by  Thomas  Shilling^  the  son, 
in  the  name  and  on  the  pretended  behalf  of  James 
SkSBng  the  father,  but  for  the  use,  benefit,  and  on 
vxount  and  behalf  of  Thomas  Shilling  the  son,  and  not 
for  the  use,  benefit,  or  on  account  of  James  Shilling^ 
and  Thomas  ShUHng  had  not  any  interest  in  the  life  of 
James  ShUUng^  and  that  the  policy  was  a  wagering  policy. 
[Lush  J.    The  plea  incorporated  both  sections  of  stat. 
14  6.  8.  c.  48.,  but  sect.  2  was  enough  for  the  purpose. 
I  remember  how  shocked  I  was  that  such  a  defence 
could  avail.] 

Cole  {Raymond  with  him),  for  the  defendant. — The 
object  of  the  policy  has  been  satisfied,  and  no  premiums 
luive  been  received  since  the  death  of  Mary  Anne  Evans. 
[He  cited  Hodson  v.  7^  Observer  Life  Assurance 
SociOy  (c),  and  was  then  stopped.] 

CocKBUKN  C.  J.    The  case  is  too  clear  to  require  that 

(a)  1  M,  f  Rob.  481 ;  8.  C,  I  M,  f  W.  32. 

(6)  2  a  #  ^:  42.  (c)  8  k,  f  b.  40. 
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1869.        it  should  be  further  argued  or  that  we   should  delay 

Evans       giving  our  judgment 

BioNOLD.  ^  assume^  for  the  purpose  of  the  argument  in  &TOur 

of  the  pbiintiffy  that  the  policy  was  effected  bon&  fide,  in 
the  words  of  stat  14  G.  3.  c.  48.  $.  2.,  for  the  use  and 
benefit  of  the  wife,  that  is,  though  primarily  it  was  to 
operate  for  the  benefit  of  the  husband  to  enable  him  to 
repay  the  money  for  which  Jacobs  was  surety^  after 
that  original  purpose  was  satisfied,   upon    the   wife^s 
attaining  her  majority,  on  the  happening  of  which  event 
the  legacy  would  be  received  and  the  money  advanced 
would  be  repaid,  it  would  enure  for  her  benefit,  and  if 
she  survived  her  husband  she  might  keep  it  alive  for 
ulterior  purposes.     Still,  it  is  clear  that  according  to  the 
terms  and  spirit  of  the  statute  the  name  of  the  person 
having  a  present  interest  in  the  policy,  as  well  as  that 
of  the  person  ultimately  interested,  must  be  inserted  as 
interested  in  it.     Therefore  the  name  of  the  husband 
ought  to  have  been  so  inserted.  Consequently  the  policy 
was  unlawful  under  the  statute,  and  void.     I  am  how- 
ever, glad  to  hear  that  there  are  some  other  grounds  for 
defending  the  action. 

Mellcr  J.  I  have  come  to  the  same  condusion^ 
though  with  great  reluctance,  for  notwithstanding  the 
explanation  giyen  by  Mr.  Cole^  it  is  not  a  creditable 
objection.  The  policy  recites  that  Mary  Anne  Evans, 
wife  of  William  Evans^  had  agreed  to  effect  an  insurance 
on  her  own  life ;  therefore  the  defendant  knew  that  she 
was  a  married  woman  and  might  presume  that  her 
husband  had  an  interest  in  it  But  we  must  decide 
according  to  law,  and  as  the  husband  was  immediately 
interested  in   the  policy  this  was  a  case  within  stat 
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14  G.  3.  c.  48.  «.  2.,  the  language  of  which  is  too  strong       1869. 
to  be  got  over. 


Lush  J.     The   law  which  will  not  allow  a  person  by 
a  contract  of  insurance  secretly  to  acquire  an  interest  in 
the  death  of  another,  though  it  may  operate  harshly  in 
some  cases,  is  based  on  the  soundest  principle.    Accord- 
ingly stat.  14  G.  8.  c.  48.  s,  2.  requires  that  in  a  policy 
on  the  life    of  any  person  the  names  of  all  persons 
interested   shall  be  inserted,  so  that  it  may  be  known 
who  is  interested  in  the  death  of  the  person  whose  life 
is  insured.     The  only  question  is,  whether  the  names  of 
all  the  persons  for  whose  benefit  the  policy  was  effected 
have  been  inserted  in  this  policy.     The  plea  alleges  that 
the  policy  was  in  fact  made  by  the  plaintiff  in  the  name 
of  his  wife  for  the  use  and  benefit  of  himself,  and  the 
facts  prove  the  plea  most  conclusively.     The  plaintiff's 
wife,  being  a  minor,  and  entitled  under  the  will  of  her 
father  to  227/.  on  her  attaining  twenty-one  years,  the 
trustees  under  the  will  advanced  to  the  husband  200&  on 
l^e  guarantie  of  a  third  person,  who  made  it  a  condi- 
tion  that  an  insurance  should  be  effected  on  the  life  of 
the  wife.    The  policy  was  accordingly  effected  by  the 
husband  in  order  to  protect  himself  and  the  surety.     I 
agree  with  the  Lord  Chief  Justice  that  in  its  inception 
it  was  only  intended  to  be  a  security  to  them  in  the 
event  of  the  wife  dying  under  age,  and  that,  the  policy 
being  a  continuing  one,  the  plaintiff  contemplated  his 
wife  having  the  benefit  of  it  after  she  attained  the  age 
of  twenty-one  years,  but  that  only  rendered  it  necessary 
that  the  name  of  the  wife  as  well  as  of  the  husband 
should  be  inserted  as  interested  in  it. 

Hates  J.     A   judgment  for  the  plaintiff  would  be 
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eqaWalent  to  a  repeal  of  stat  14  G.  8.   ^  48.  s.  12. 

Though  the  wife  had  a  contingent  future   interest^  the 

immediate  interest  at  the  time  of  effecting   the  policy 

was  in  the  husband. 

Judgment  for  the  defendant. 


Friday, 
June  ilth. 

Gtneralln'- 
closure  Act, 
B ^9  Viet. 
e.  11&  e.  fie. 
Fe^ned  issue. 
Costs. 
'*  Event  of 
triaU' 


Hardy  againat 


By  the  General  Indoeiixe  Act,  8  &9  Vict.  e.  118.  s,  56.,  any  penaa 
rliMTning  to  be  interested  in  any  land  propoeed  to  be  indoeed  maj,  if 
diesatisfied  with  any  detenninadon  of  the  commissioner  or  aenstant 
commissioner,  concerning  any  daim  or  interest  in  or  to  the  land  pro- 
posed to  be  indoeed,  bring  an  action  upon  a  feigned  issue  against  the 
person  in  whose  fieiTOur  the  determination  was  made,  and  the  dafendant 
shall  appear  thereto  and  accept  one  or  more  issue  or  issues,  wherebj  the 
daim,  and  the  right  and  interest  thereby  insisted  upon,  may  be  tried 
and  determined ;  such  issue  to  be  settled  by  the  officer  of  the  Courts  if 
the  parties  diiFer ;  and  after  verdict  and  final  judgment,  '*  the  commis- 
sioner shall  act  in  conformity  thereto,  and  allow  or  disallow  the  daim 
thereby  determined  according  to  the  event  of  such  trial,  and  the  costs 
attending  any  such  action  shall  abide  the  event  of  the  triaL"    The 
valuer  appointed  under  the  Act  allowed  to  A.,  the  defendant,  rights  of 
common  in  respect  of  198  a.  1  r.  23  p.  of  land,  and  the  assistant  com- 
missioner oonfinned  his  decision.    i>.,  who  claimed  to  be  interested  in 
the  land  proposed  to  be  endosed,  being  dissatisfied  with  the  dedsiim 
of  the  assistant  commissioner,  brought  an  action  upon  a  feigned  issue, 
in  which  he  aiBrmed,  and  A,  denied,  that  the  decision  of  the  commis- 
sioner was  erroneous.    A  verdict  was  given  for  the  plsintifr  in  respect 
of  part  of  the  198  a.  1  r.  23  p.,  and  for  the  defendant  in  respect  of  the 
residue     Held,  that  the  costs  were  not  to  be  taxed  as  in  an  ordinaiy 
action,  but  each  par^  was  entitled  to  the  costs  of  that  part  of  the  issue 
in  which  he  had  succeeded. 


TN  Ectster  Term,  Jones  moved  for  a  rule,  calling  upon 
the  plaintiff  to  shew  cause  why  the  Master  should 
not  review  his  taxation  of  the  plaintiff's  and  the  defen- 
dant's costs.  The  action  was  upon  a  feigned  issue  under 
the  General  Inclosure  Act,  8  &  9  Viet  e.  118.  s.  66. 

Bj  the  issue:  which  recited  that  C  ff.,  the  valuer 
acting  in  the  matter  of  the  inclosure  of  Haresdeugh 
Felly  Viol  Moor,  Tod  Bank  Hilly  and  Berry  Moor,  in  the 
township  of  Kirkeswaldy  in  the  county  of  Cumberland, 
under  the  provisions  of  the  Acts  for  the  inclosure, 
exchange  and  improvement  of  land,  had,  among  other 


XXXIL  VICTORIA.  629 

♦hings,  ordered  that  the  claim  of  Timothy  Fethergtcn-        1869. 
hangh  to  rights  of  common  of  pasture  over  Harescleuffh       Hasdt 
FeU,  Viol  Moor^    Tod  Bank  Hill,  and  Berry  Moor,  in   fkhbmtw- 
Tespeet  of  a   mansion  honse^  pleasure    grounds,  and       "^^oh- 
several  closes  in  his  own  occupation,  containing  198  a. 
Ir.  28p.y  in  respect  of  the  dwelling  honse  and  several 
doses  of  land  occupied  hj  Henry  WUlianutan,  containing 
48  a.  Or.  9  p^,  and  in  respect  of  several  cottages  and 
gardens  occupied  by  Robert  Gamett  and  others,  contain- 
ing 2  a.  3  r.  6  p.,  should  be  allowed  over  Haresdeuffh 
FeU  and  Serry  Moor  in  respect  of  the  mansion  and 
land  containing  198  a.  1  r.  23  p.,  and  over  Berry  Moor 
ID  respect  of  the  dwelling  house  and  land  and  the  cot- 
tages and  gardens  containing  respectively  48  a.  0  r.  9  p. 
and  2  a.  3  r.  6  p.,  and  that  the  remainder  of  the  daim 
aViould  be  disallowed ;  that  the  assistant  commissioner 
appointed  under  the  Acts  confirmed  the  valuer's  deci- 
sion;  that  Chrigtopher  Hardy  claimed  to  be  and  was 
interested  in  Harescleugh  Fell  and  Berry  Moor^  and  was 
dissatisfied  with  the  decision  of  the  assistant  commis- 
aioner  confirming  the  allowance  of  the  claim  of  Timothy 
Fetherstonhaugh  to  rights  of  common  of  pasture  over 
Bareecleugh  Fell,  in  respect  of  the  mansion  house  and 
lands  containing  198  a.  1  r.  23  p.,  and  had  caused  due 
notice  of  his  dissatisfaction  to  be  given  according  to  stat. 
%  b  9  Vict.  c.  118.  9.  56.,  and  that  all  conditions  &c. 
had  happened  to  entitle  him  to  bring  an  action  on  a 
feigned  issue  against  Timothy  Fetherstonhaugh  :  Christo- 
pher  Hardy    affirmed,   and    Timothy    Fetheretonhaugh 
denied,  that  the  decision  of  the  assistant  commissioner 
wa8  erroneous,  in  so  far  as  it  confirmed  the  allowance 
of  the  claim  of  Timothy  Fetherstonhaugh  to  rights  of 
common  of  pasture  over  Harescleugh  FeU  in  respect  of 
the  mansion  and  lands  containing  198  a.  1  r.  23  p. 
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1869.  On  the  trials  at  the  Summer  Assizes   at    CarUJe 

Uabdt  ^^  1866^  the  plaintiff  called  witnesses  in  order  to  dis- 

Fjithbrstov-  pi^ve  that  the  defendant  had  rights  of  pasture  in  respect 

HAUGH.  ^f  ^jjy  ^f  ^jjg  jgg  a.  1  T.  28  p.,  and  the  plaintiff  pro- 

duced  evidence  in  support  of  his  daim  in  respect  of  the 
whole  of  the  198  a.  1  r.  23  p. 

A  verdict  was  entered  for  the  plaintiff  as  to  so  much 
of  the  198  a.  1  r.  28  p.  as  lies  on  the  south  side  of  Raven 
Beck  and  is  in  the  parish  of  Kirkeswald,  and  for  the 
defendant  as  to  the  residue.    The  acreage   found  for 
the  plaintiff  and  for  the  defendant  respectively  was  about 
the  same^  but  the  value  of  the  common  right  in  respect 
of  the  land  for  which  the  plaintiff  obtained  the  verdict 
was  very  slightly  greater  than  that  in  respect  of  the 
land  for  which  the  defendant  obtained  the  rerdict, 
because  the  former  was  of  better  quality. 

On  taxation  the  Master  allowed  the  plaintiff  the 
general  costs  of  the  cause,  and  allowed  the  defendant 
only  the  costs  which  related  to  that  part  of  the  issue 
found  for  him. 

JaneSf  on  moving  for  the  rule. — Under  stat  8  &  9  Viet, 
c,  1 18.  «.  56.  both  parties  are  actors,  and,  as  both  have 
succeeded  and  both  failed,  the  costs  should  be  assessed 
accordingly.     [He  cited  MacCarthy  v.  Nepean  (a).] 

Buleiiisr* 

Stat.  8  &  9  Vict.  e.  118.  s.  5&  enacte,  "That  if  any 
person  claiming  to  be  interested  in  any  land  proposed 
to  be  inclosed  under  this  Act  shall  be  dissatisfied  with 
any  determination  of  the  commissioners  or  assistant 
commissioner  concerning  any  claim  or  interest  in  or  to 
the  land  proposed  to  be  inclosed  under  the  poven 

(a)  6  Q,  B,  252. 
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hereinbefore  contained,  and  shall  cause  notice  in  writing       1869. 
of  such  dissatisfaction  to  be  delivered  to  the  commis-       Hardy 
sioners  within    thirty  days  next  after  notice  of  such    FExnpJjgjj^^. 
determination    shall   have   been    given    to  the  several       haigh. 
parties  or  persons  specially  interested,  if  any  such  there 
be,  it  shall  be  lawful  for  such  person  so  dissatisfied,  and 
giving  such  notice  as  aforesaid,  to  bring  an  action  upon 
a  fi^gned  issne  against  the  person  in  whose  favour  such 
determination   shall  have  been  made,  or   against   the 
commissioners,  and  to  proceed  to  a  trial  at  law  &c. ; 
and  the  defendant  in  such  action  shall,  upon   beiog 
served  with  the  usual  process  therein,  appear  thereto, 
and  accept  one  or  more  issue  or  issues,  whereby  such 
daim,  and  the  right  and  interest  thereby  insisted  upon, 
may  be  tried  and  determined,  such  issue  to  be  settled 
by  the  proper  officer  of  the  Court  in  which  the  said 
action  shall  be  commenced,  in  case  the  parties  shall 
differ  about  the  same ;  and  the  verdict  given  upon  the 
trial  of  such  action  shaU  be  binding  and  conclusive  upon 
all  parties  thereto,  unless  the  Court  wherein  such  action 
fihall  be  brought  shall  set  aside  such  verdict,  and  order 
a  new  trial  to  be  had ;  and  after  such  verdict  shall  be 
given,  and  final  judgment  obtained  thereon,  the  com- 
missioners shall  act  in  conformity  thereto,  and  allow  or 
disallow  the  claim  thereby  determined  according  to  the 
event  of  snch  trial ;  and  the  costs  attending  any  such 
action  shall  abide  the  event  of  the  trial." 

Gray  shewed  cause. — By  stat.  8  &  9  Vict.  c.  118. 
'.  33.  a  valuer  is  to  be  appointed  to  divide,  set  out,  and 
allot  the  land  to  be  inclosed  among  the  persons  interested 
therein ;  and  by  sect.  46  he  is  to  hold  meetings  for  the 
examination  of  claims  which,  by  sect  47,  all  persons 

VOL.  X.  2  T  B.   &  s. 


632 


lVCJ 


TRINITY  TERM. 

18G9.       daimiog  aoy  common  or  other  right  or  interest  in  the 
land  propoaed  to  be  enclosed  shall  deliver  in  writing. 
B7  sect  48  a  statement  of  all  claims  is  to  be  deposited 
for  examination,  and  objections  in  writing  are   to  be 
ddivered  to  the  vainer  and  to  the  claimant^  and  the 
valuer  is  to  examine  into  and  determine  the  claims, 
subject  to  a  rehearing  in  the   manner   provided    by 
sect.  55  before  the  commissioners  or  assistant  commis- 
sioner.     Sect  56  gives  an  appeal  against  the  determi- 
nation of  the  commissioners  or  assistant  commissioner 
by  means  of  am  action  upon  a  feigned  issue  against  the 
person  in  whose  fiivour  the  determination  was  made. 
This  action  is  not  like  an  interpleader  issue  under  stats. 
1  &  2  fr.  4.  c.  58.  tf.  1.  and  1  &  2  Viet.  c.  45.  s.  2.,  nor 
like  a  feigned  issue  under  the  Tithe  Commutation  Act, 
6  &  7  fT.  4.  c.  71.  s.  46.,  in  which  the  costs  are  by 
express  provision  in  the  discretion  of  the  Court    By 
Stat  8  &  9  FicL  c.  118.  «.  56.,  as  Bolfe  B.  observed  in ' 
Hancock  v.  The  Earl  of  Carlisle  (a),  ''  the  Court  has 
no  discretion  given  to  it  as  to  the  costs ;  so  that,  unless 
the  defendants  had  judgment  as  in  case  of  a  nonsuit,  in 
case  of  the  plaintiff  not  proceeding  to  trial  within  the 
time  limited  by  the  statute,  they  are  altogether  remedi- 
less  as  to  their  costs.''     By  sect  44,  in  the  case  of  a 
feigned  issue  directed  by  the  Court,  when  the  deter- 
mination of  the  commissioners  respecting  boundary  has 
been  removed  by  certiorari,  the  costs  are  in  the  discretion 
of  the  Court    But  sect.  56  directs  that  ''the  costs 
attending  any  such  action  shall  abide  the  event  of  the 
trial.''  Upon  the  event  of  the  trial  the  judgment  depends; 
and  no  means  are  provided  for  the  recovery  of  the  costs 
except  on  the  postea.    And  the  Master  in  taxing  the 

(ff)  4  Bxeh.  447.  449-50. 
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costs  on  the  postea  must  tax  them  as  in  ordinary  actions.        1869. 
[BlacJUmm  J.      According   to  your  argument^  if  the       Hardt 
assistant  commissioner  had  disallowed  the  defendant's    p„oeb8tok- 
daim,  and  he  had  appealed  against  that  decision  and  so       b^uou. 
had  become  plaintiff  instead  of  defendant,  he  would 
ha?e  got  the  general  costs.    Mellor  J.     It  is  not  reason- 
able that  the  costs  should  depend  on  the  form  in  which 
the  issue  is  framed.]     Suppose  heir  and  devisee  each 
have  a  right  to  part  of  the  estate  of  a  testator^  and  one 
of  them  brings  ejectment  for  the  whole,  the  right  to 
costs  would  depend  on  the  accident  of  which  party  was 
plaintiff.     The  event  of  the  trial  in  the  present  case 
ascertained  how  much  the  claimant  was  entitled  to  in 
respect  of  his  claim ;  it  also  determined  that  the  claim 
as  made  was  not  good.     The  term   **  event  of  the 
IriaT'  is  weU  known  in  the  law  as  applicable  to  costs, 
[^MeUor  J.     Your  argument  would  be  good  if  sect.  56 
had  directed  that  an  action  of  trespass  to  try  parcel 
or  no  parcel   should   be  brought ;    but   this  is   "  an 
action  upon  a  feigned  issue;"   and  the  event  of  the 
trial  is  in  favour  of  the  plaintiff  as  to  part  and  in 
favour  of  the  defendant  as  to  part.   Blackburn  J.   There 
is  a  great  practical  difference  between  an  ordinary  action 
and  a  feigned  issue :  in  the  former  the  plaintiff  is  the 
party  who  brings  his  action^  and  the  defendant  only 
defends  for  what  he  chooses ;  but  in  the  latter  it  is  a 
mere  accident  which  is  plaintiff  and  which  defendant^ 
and  the  event  of  the  trial  has  no  reference  to  which 
party  is  plaintiff.]      MacCarihy   v.  Nepean  (a)  was  a 
feigned  issue  under  stat.  6  &  7  ^.  4  e.  71.  $*  46.,  which 
followed  the  decisions  under  the  Interpleader  Act,  1  &  2 
ff.  4.  c.  58.     In  Staki/  v.  Bedwell  (6),  decided  soon  after 

{a)  6  Q.  B,  252.         ^  {b)  10  A.  f  E,  145. 
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1869.        t^e  passing  of  stat.  1  &  2  ^'.  4.  c.  58.,  the  ordinary  rule 

H^^jj^       as  to  general  costs  was  supposed  to  apply.    But  in  Lewis 

-,      ^-  T.  Holding  (a)  it  was  held  that  an  issue   under  the 

Fetherston-  if  \  ^ 

UAUQH.       Interpleader  Act  was  not  like  an  ordinary  action^  and 
Bosanquet  J.  gives  the  reason,  p.  884 : — "  This  is  a  case 
in  which  neither  party  is  entitled  by  law  to  costs.     The 
statute  leaves  them  to  be  dealt  with  as  the  Court  shall  think 
just  and  reasonable.''  In  Earl  FitzwiViam  v.  Maxwell  {b) 
it  was  held  that  the  costs  of  an  action  on  a  feigned  issue 
under  an  inclosure  Act  must  abide  the  event  as  in  other 
actions.     \Mellor  J.    In  that  case  the  Act  contained  no 
special  direction  as  to  costs.     Hannen  J,     ''An  action 
upon  a  feigned  issue''  is  not  an  artificial  phrase.J     [He 
also  cited  Herbert  v.  Williamson  (c).] 

Jones,  in  support  of  the  rule. — The  reasonable  and 
true  construction  of  stat  8  &  9  Vict.  c.  118.  s.  56.  is, 
that  where  parties  come  before  the  assistant  commis- 
sioner, and  one  asserts  a  claim  and  the  other  disputes 
it,  and  his  decision  is  not  acquiesced  in,  and  an  issue 
at  law  is  directed  for  the  purpose  of  guiding  the  com- 
missioners in  making  their  award,  the  expenses  of  the 
contest  should  be  according  to  the  result  of  it,  and  not 
according  to  the  form  of  the  issue.      [He  was  then 
stopped.] 

CocKBURN  C.  J.  Sect.  56  of  stat.  8  &  9  Vict.  c.  118. 
is  clumsily  drawn  and  is  open  to  some  doubt,  but  if  we 
were  to  put  upon  it  the  construction  for  which  Mr.  Gray 
contends,  we  should  establish  a  state  of  things  so  ano- 
malous that  it  cannot  have  been  intended  by  the  Legis- 
lature.    On  an  inclosure  a  landowner  makes  a  claim  to 

(a)  2M.fQ.  876.  (A)  7  Taunt,  31. 

(c)  1  Wih,  324. 
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1869. 
Hardt 


rights  of  common   in  respect  of  a  certain  number  of 
acres  of  land,    and  the  assistant  commissioner,  having 
heard  what  he  alleges  in  support  of  it  and  the  objections   „      ^• 
against  it,  awards  that  he  is  entitled  to  rights  of  com-       hauoh. 
mon  in  respect   of  a  certain  nnmber  of  acres.    The 
decision,  therefore,  in  the  first  instance  is  in  the  claim- 
ant's favour.     But  some  other  person  comes  forward  and 
challenges  the  decision  and  avails  himself  of  the  pro- 
ceeding given  by  the  statute  for  disputing  it,  that  is,  he 
brings  his  action  in  the  shape  of  a  feigned  issue,  under 
aect.  56,  to  determine  whether  the  claimant  is  entitled 
to  the   allotment   made  by  the  commissioner.     Sup- 
pose the   party  made  defendant  claimed  in  respect  of 
100  acres  and  on  further  investigation  it  turned  out  that 
he  was  only  entitled  in  respect  of  99  :  according  to  Mr. 
Gray's  construction  of  sect.  56,  although  the  affirmative 
was  on  the  claimant  and  he  established  his  right  in 
respect  of  99  acres,  the  issue  was  found  against  him 
because  he  failed  in  establishing  his  right  in  respect  of 
the  hundredth,  and  therefore  the  plaintiff,  owing  to  the 
clumsy  machinery  of  the  statute,  under  which  the  claim- 
ant is  not  the  actor,  would  be  entitled  to  the  general  costs 
of  the  cause.     I  turn  to  the  words  of  the  section  to  see 
whether  this  anomaly  cannot  be  prevented  by  putting 
another  construction  on  them.     [His  Lordship  read  the 
latter  part  of  the  section.]     Here  the  plaintiff  denied 
the  defendant's  claim  in  toto  and  the  defendant  asserted 
hia  chum  in  toto ;  the  event  of  the  trial  is,  that  the  claim 
is  established  as  to  part  and  disallowed  as  to  the  rest. 
The  issue  raised  by  the  parties  is  divisible,  and  is  found 
partly  for  and  partly  against  the  claimant.     The  com- 
missioners, therefore,  must  allow  part  and  disallow  the 
rest.     The  costs  are  to  abide  the  same  event,  and  there- 
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1869.       fore  the  claimant  is  entitled  to  the  costs  of  that  part  of 

Hardt       ^i»  claim  which  is  allowed,  and  the  defendant  to  the 

FiTBERSToir.  ^^^  ^^  ^^®  P^"'^  which  is  disallowed.     The  issue  is 

BAuoB.      divisible  and  the  costs  also  are  divisiblej^  and   so  justice 

will  be  done. 

Blackburn  J.     In  an  ordinary  action   containing 
several  claims  the  plaintiff  gets  the  general  costs  of  the 
cause  if  he  sacceeds  on  one,  though  he  is  defeated  on 
the  rest,  and  the  defendant  only  gets  the  costs  applicable 
to  those  issues  on  which  he  sacceeds.    The  practical 
effect  is  that  the  plaintiff  gets  an  excessive  proportion 
of  the  costs.    We  do  not  interfere  with  that,  bat  the 
proceeding  under  stat  8  &  9  Vict.  c.  118.  s.   56.  is 
different  from  an  ordinary  action.     The  assistant  com- 
missioner having,  on  appeal  from  the  valuer,  determined 
a  disputed  claim  in  favour  of  the  claimant^  we  should 
have  expected  that  sect.  55  would  have  given  him  power 
to  award  costs  to  the  claimant.  That^  however,  is  not  so ; 
but  the  party  dissatisfied  with  the  determination  of  the 
commissioners  may,  after  giving  notice,  bring  "  an  action 
upon  a  feigned  issue''  against  the  party  in  whose  fiivour 
the  determination  was  made,  which  issue  is  to  be  settled 
by  the  officer  of  the  Court  if  the  parties  differ.    The 
commissioners  are  to  allow  or  disallow  the  claim  accord- 
ing to  the  event  of  the  trial ;  "  and  the  costs  attending 
any  such  action  shall  abide  the  event  of  the  trial," 
without  regard  to  which  party  is  plaintiff  and  which 
defendant.     In  such  a  case  as  the  present,  in  which 
the  issue  is,  whether  the  defendant  is  entitled  to  rights 
of  common  in  respect  of  all  or  any  of  the  198  a. 
1  r.  28  p.,  the  issue  is  clearly  divisible.     The  finding 
of  the  jury  is  for  the  plaintiff  as  to  part  and  for  the 
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defendant  as    to  the  residae^  so  that  the  decision  of        1869. 
the   comniissioiiers   was    right    as   to    Whiteaere    and       hIrdt 
wrong  as  to  Blackacre.    That  is  the  event,  and  there-   FCTnowTOH- 
npon  the   commissioners  mnst  allow  the  claimant  so       hauqh. 
much  as  is  found  for  him  and  disallow  the  rest.     In 
Earl  FitzwUUam  v.  Mazwell  {a)  the  local  Act  contained 
no  provision  about  costs,  and  the  Court  held  that  the 
pLuntiff  was    entitled  to  the  costs  as  in  an  ordinary 
action.     In  the  present  case  it  would  be  contrary  to 
justice  that  the  plaintiff  should  have  the  general  costs ; 
and  the  Legislatnre  have  said  that  the  costs  shall  depend 
on  ''the  event  of  the  trial/'  not  on  the  event  of  the 
verdict,  so  that,  the  issue  being  divisible,  each  party 
shall  get  the  costs  of  the  part  in  which  he  succeeds. 
Though  they  might  have  used  more  artificial  words  to 
proYide  for  the  case  in  which  neither  party  is  entirely 
right,  they  must  have  meant  that  the  costs  should  abide 
the  event  in  this  sense,  that  the  claimant  should  get  the 
costs  of  that  part  of  his  claim  in  respect  of  which  he 
succeeds,  as  if  that  was  the  sole  issue,  and  the  other 
fsity  the  costs  of  the  residue  as  if  it  was  the  sole  issue. 
And  the  Master,  in  taxing  the  costs,  should  look  at  the 
briefs  as  if  there  were  two  separate  records  and  two 
actions  tried  at  the  same  time,  in  one  of  which  the 
plaintiff  and  m  the  other  the  defendant  had  succeeded, 
^d  ascertain  how  much  of  the  evidence  and  of  the 
other  items  of  expense  relate  to  the  land  in  respect  of 
which  each  party  succeeded,  and  award  the  costs  accord- 
ingly. 

Mellor  J.     By  Stat.  8  &  9  Vict.  c.  118.  s.  56.  the 
determination  of  the  commissioners  or  assistant  com- 
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1869.       missioner  on  the  hearing  of  the  parties  before  them  is 
Haedt       final,  unless  notice  of  dissatisfaction  is  given.      The 
FiTBEUTOH-  P&rty  dissatisfied  may  bring  *'  an  action  npon  a  feigned 
issue''  against  the  party  in  whose  favour    the   deter- 
mination  was  made,  or    against    the    commissioners, 
though  I  do  not  see  what  the  object  is   of  giring 
an  action  against  them.    After  verdict  and  judgment 
the  commissioners  are  to  act  in  conformity  thereto, 
and  to  make  a  fresh  determination  ''  according  to  the 
event  of  the  trial ;''  and,  where  the  event  is  that  the 
claimant  succeeds  as  to  part  and  fails  as  to  part,  they 
must  alter  their  previous  determination  in  conformity 
thereto.    The  costs  also  are  to  ''abide  the  event  oF  the 
trial ;"  and,  in  order  to  avoid  a  manifest  injustice,  we 
are  at  liberty  to  follow  the  same  course  as  that  which 
the  commissioners  take  in  their  determination  as  to  the 
claim,  so  that  there  will  be  a   division  of  the  costs 
according  to  the  allowance  and  disallowance  of  the 
claim;   and  that  must  have  been  the  object  of  the 
Legislature,   though  this  proceeding  has  many  of  the 
incidents  of  an  action.    Therefore  neither  party  will  get 
the  general  costs ;  and  the  Master  will  have  no  more 
difficulty  in  appropriating  the  costs  to  each  party  on 
that  part  of  the  claim  on  which  he  has  succeeded  than 
if  there  were  separate  actions  and  the  costs  followed  the 
event  in  each. 

Hannen  J.  concurred. 

Rule  absolute. 
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Black,   Town    Clerk  of  Brighton,  appellant,   Saturday, 


Sackett,  respondent. 


May  29th. 


Market, 
Sale  daewkere, 
ToU, 


A  naazket  for  the  town  of  B.  waa  established  under  stat  6  O.  4. 
c.  rlTTi'T.   Sect.  141,  for  preventing  any  encroachment  on  it^  enacted  that  ^^74.  tf.clzzix. 
any  person  who  should  sell,  or  offer  or  expose  to  sale  (amone  other  ,^  141^ ' 
things)  any  roots,  fruit,  or  garden  stuff  in  any  other  place  within  the 
town  should  be  liable  to  a  penalty;  with  a  proviso  excepting  the  sale  by 
inhabitants  in  their  houses,  shops  or  premises.    A,  bought  vegetables 
from  a  wholesale  dealer  in  the  market  who  had  previously  on  the  same 
day  paid  the  toll  for  them:  he  then  offered  them  for  sale  in  the  streets. 
Held,  an  offence  within  sect.  141. 

OASE  stated  by  the  stipendiary  magistrate  for  the 
borough  of  Brighton  pursuant   to  stat.  20  &  21 
Fict.  c,  43. 

The  information  charged  that  the  respondent  sold 
and  exposed  to  sale  certain  roots  and  garden  stuff  usually 
sold  in  public  markets  in  Camelford  Street,  being  a  place 
within  the  town  of  Brighton  other  than  the  market 
established  and  held  within  the  town  for  the  sale  of 
roots  and  garden  stuff,  and  not  being  the  house^  shop  or 
premises  of  the  respondent. 

The  offence  was  alleged  to  have  been  committed 
under  stat.  6  G.  4.  c.  clxxix.^  '*  for  the  better  regulating, 
paving,  improying,  and  managing  the  town  of  Bright- 
helmstan  in  the  county  of  Sussex,  and  the  poor  thereof;** 
parts  of  which  were  repealed  by  a  provisional  order 
confirmed  by  The  Local  Government  Supplemental 
Act,  1861,  24i  &  25  Vict.  c.  39.  By  the  provisional 
order  The  Public  Health  Act,  1848,  11  &  12  Vict, 
c.  63.,  and  The  Local  Government  Act,  1858,  21  &  22 
Vict.  c.  98.,   were  incorporated   with  the  unrepealed 
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1869.       parts  of  stat.  6  G.  4.  c.  cIxxU.,  among  which   were  tbe 
Black        l^Oth^  141at,  and  142nd  sections. 

Saokett.  There  existed  in  the  borough  of  Brighten  ( which,  hj 

the  charter  of  incorporation,  is  co-extensive  with  the 
town,)  a  public  market,  established  under  stat.  6  C?.  4. 
c.  clxxix.  «.  40.  by  the  commissioners  (whose  powers 
had  subsequently  devolved  to  the  town  council  of  the 
borough),  and  held  for  the  sale  of  (amongst  other 
provisions)  roots  and  garden  stuff. 

On  the  day  in  question  the  respondent  was  in  Camel- 
ford  Street  with  a  pony  and  cart;  the  cart  contained 
vegetables  of  various  kinds.  He  was  offering  them  for 
sale  by  various  calls,  and  sold  some  at  the  door  o(  a 
house  in  the  street  and  some  in  the  street  to  persons 
who  came  and  bought  at  the  cart. 

All  the  vegetables  sold  by  the  respondent  had  been 
bought  by  him  early  in  the  morning  of  the  same  day  from 
a  whosesale  vegetable  dealer  in  Brighton  Market,  who 
had  previously  on  the  same  day  paid  the  market  tolls 
for  the  same  vegetables  with  others. 

For  the  respondent  it  was  argued  that,  the  market 

toUs  on  the  goods  having  been  paid,  the  sale  in  Camel' 

ford  Street  was  not  an  encroachment  on  the  market 

and  not  an  offence  under  sect.  141  of  stat  6  (7.  4. 

c.  dxxix. 

For  the  appellant  it  was  argued :  First.  That  the  sale 
of  vegetables  in  any  other  place  within  the  town  than 
the  market  was,  by  sect.  141,  absolutely  forbidden^  ex- 
cept so  &r  as  the  proviso  exempted  inhabitants  selling 
in  their  houses,  shops  or  premises  from  the  effect 
thereof.  Secondly.  That  the  sale  by  the  respondent  was 
an  encroachment  on  the  market,  as  tending  to  prevent 
persons  from  resorting  thereto. 
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The  magistrate  was  of  opinion  that  the  words  of       1869. 
sect  141,  '*  for   preventing  any  encroachment  on  the       blaok 
said  markets/'  controlled  the  whole  daose,  and  that  their      sackbit. 
effect  was  to  render  the  section  inapplicable  to  the  sale 
ia  the  street  of  vegetables  on  which  the  full  market 
tolls  had  been  paid,  and  by  the  sale  of  which  in  the 
market  instead  of  the  street  no  additional  toll  or  receipt 
woold  have  accrued  to  the  town  council,  and  therefore 
dismiaaed  the  case. 

Stat  6  G.  4.  c.  dxxix.  s.  141.  ''  And  for  preventing 

any  encroacliment  on  the  said  markets,  be  it  further 

enacted.  That  if  any  person  or  persons  shall  sell,  or 

offer  or  expose  to  sale  any  manner  of  flesh,  or  other  raw 

Actuals,  fish,  or  live  or  dead  poultry  or  pigeons,  butter, 

herbs,  roots,  fruit,  or  garden  stuff,  or  any  other  sort  of 

pTovinons  usually  sold  in  public  markets,  or  any  live  hogs 

^^  P^S^i  ^  any  other  place  within  the  said  town  than  the 

said  market,  every  person  so  offending  shall  for  every 

&uch  offence  forfeit  and  pay  any  sum  not  exceeding  5/.,  nor 

less  than  40«. :  Provided  always,  that  nothing  herein  con- 

Uoned  shall  extend  or  be  construed  to  extend  to  prevent 

any  of  the  inhabitants  of  the  said  town  from  selling 

any  such  flesh,  or  other  raw  victuals,  fish,  live  or  dead 

poultry,  pigeons,  meat,  butter,  or  any  herbs,  roots, 

vegetables,  fruit,  or  garden  stuff,  or  other  provisions  or 

^des,  in  their  respective  houses,  shops,  or  premises 

within  the  said  town,  or  to  prohibit  any  person  from 

seUing  fish  within  the  times  and  in  manner  hereinafter 

mentioned." 

Sect.  148  enacts  that  there  shall  be  paid  "  by  every 
fersoQ  holding,  using,  or  occupying  any  stall,  shed, 
table,  or  standing,  or  selling,  or  offering  or  exposing  to 
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1869.       sale  any  butchers  meat^  or  other  goods,    articles,  or 


Blaok       things  brought  into  the  said  market  for  sale,  the  seyeral 
Saokbtt.     tolls  or  sums  following,^'  &c. 

"  For  every  stall,  shed,  or  table  used  by  a  butcher  for 
selling  meat,  any  sum  not  exceeding  1«.  per  day  - 

^'  For  each  stall,  shed,  or  table  used  by  a  person  for 
exposing  to  sale  cheese,  bacon,  or  pickled  pork,  any  sum 
not  exceeding  Is,  per  day : 

*  'N-  *  *  ♦  4e 

"  For  every  basket,  parcel,  or  quantity  of  roots,  (vide- 
licet), potatoes,  &C.,  separately  or  mixed,  and  not  ex- 
ceeding a  bushel,  any  sum  not  exceeding  2d, : 

"  For  every  basket  or  quantity  of  other  v^etables, 
not  exceeding  a  bushel,  any  sum  not  exceeding  1^^. : 

:|e  :|e  :|e  :|e  a|e  4e 

''And  for  every  person  having  or  using  a  stall,  shed, 
or  table  for  selling  any  articles  or  things  which  are  not 
in  this  table,  or  for  selling  any  article  or  thing  for  which 
he  or  she  can  claim  a  legal  exemption  from  toll,  to  pay 
for  such  stall,  shed,  or  table,  any  sum  not  exceeding  1^. 
per  day.'* 

The  table  contained  no  toll  for  a  stall  used  for  the 
sale  of  vegetables. 

Manuty  {D.  A,  Freeman  with  him),  for  the  appellant 
— The  question  is  as  to  the  right  of  a  person  who  has 
paid  toU  upon  goods  to  hawk  them  in  the  streets.  The 
construction  of  stat.  6  (7.  4.  c.  dxxi.  s,  141.  contended 
for  by  the  respondent  would  open  a  door  to  the  evasica 
of  the  statute.  [Lush  J.  Suppose  a  person  buys 
goods  in  the  market  in  the  morning  and  sets  up  a 
stall  in  the  market  for  the  sale  of  them,  must  he  pay 
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stallage  ?]      If   not  there  would  be  an  encroachment  on        1869. 
the  market.  Black 


The  respondent  did  not  appear. 

CocKBURN  C.  J.     The  decision  of  the  magistrate  was 
wrong.    The  enactment  in  stat.  6  6r.  4.  c.  clxxix.  s.  141. 
is  general  and  positive  in  its  terms;  and  is  not  con- 
trolled by   the  preamble  or  introductory  words.     The 
reason  for  the  enactment  or  its  generality  is  not  obvious, 
hut  Mr.  Manisty  has  given   a   plausible  reason^  viz., 
that  though  the  revenue  of  the  market  would  not  be 
injured  by  such  a  sale  as  in  the  present  case,  because 
the  market  toll  for  these  goods  had  been  paid,  there 
would  be  a  difficulty  in  every  particular  case  in  ascer- 
taining whether  the  toll  had  been  paid ;  and  that  would 
in  the  end  be  detrimental  to  the  interests  of  the  market 
It  is  for  public  convenience  that  when  a  market  has 
been  established  for  a  town  all  dealings  in  the  goods 
usually  sold  in  public  markets  should  take  place  there, 
and  that  the  thoroughfares  should  not  be  obstructed. 

Mellob  J.  The  general  words  in  the  enacting  part 
of  stat.  6  G,  4.  c.  clxxix.  s.  141.  are  only  limited  by  the 
proviso  which  exempts  goods  sold  by  inhabitants  in 
their  ''houses,  shops,  or  premises.^'  The  enactment 
was  violated,  and  therefore  the  respondent  ought  to  be 
convicted. 

Lush  J.  There  are  no  words  in  stat.  6  Cr.  4.  c.  clxxix. 
«.  141.  exempting  from  its  operation  goods  which  have 
once  paid  the  market  toll ;  we  are  asked  to  supply  them. 
But  I  cannot  see  any  ground  for  doing  so,  and  the 
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inconvenience  would  be  great  Suppose  the  respondent 
had  bought  goods  in  the  market  and  taken  them  to  his 
house  and  after  six  months  exposed  them  for  sale  in  the 
streets,  the  argument  for  exemption  would  be  the  same. 
It  would  be  almost  impossible  to  work  the  enactnaent 
if  construed  as  containing  that  exemption. 


Hates  J.  concurred. 


Judgment  for  the  appellant  (a). 


(a)  The  corresponding  enactment  in  The  Markets  and  Fairs  CZauaes 
Act,  1847,  10  As  11  Fict,  e.  14.  t.  la,  ezempta  Ucenaed  havken. 


Monday, 
June  7th. 


Manx  Statute 
of  LimitaHonM. 
Flea  ofjudff' 
meni  in  Manx 
Court. 
Engliah 
Statute  of 
Limitations, 
Attorney's  biU, 
Bight  oj  action 
pending 
tqtpeal. 


Habbis  and  Adams  against  Quine. 


The  plaintifb,  attorneys  in  the  lele  of  Man,  condncted  for  the  defendant 
the  defence  to  a  suit  commenced  aeainst  him  in  the  Consistory  Court 
there  in  1658^  which  was  dismissed  in  Aprils  1861.  In  September^  1861, 
the  pUintiffs  in  that  suit  appealed  to  the  Staff  of  Ghoremment,  the  Manx 
Court  of  Appeal,  and  the  plaintiffli  condncted  the  appeal  on  his  behalf 
till  the  1st  October f  1862,  when  the  plaintiffs  dissolved  partnership,  and 
the  proceedings  were  conducted  by  one  of  them  nntfl  the  appeal  was 
heard  and  judgment  given  on  the  7th  April,  1865.  On  the  30th  OeUfber, 
1865,  the  plaintiffs  brought  an  action  in  the  Deemsters  Court,  Dowglas, 
Isle  of  Man,  for  their  costs  to  the  Ist  September,  1862,  in  which 
judgment  was  given  for  the  defendant  on  the  around  that  the  debt  vas 
haired  by  the  Manx  Statute  of  Limitations,  which  enacts  that  actions  of 
debt  upon  an^  trading  contract  or  demand  without  specialty  shall  be 
commenced  within  three  years  next  after  the  cause  of  action.  In  an 
action  on  the  same  bill  of  costs :  Held, 

1.  That  a  plea  of  the  judgment  in  the  Manx  Court  was  no  answer, 
as  the  Manx  Statute  of  Limitations  only  haired  the  remedy,  and  did 
not  extinguish  the  debt. 

2.  That  the  Statute  of  Limitations  here  was  no  bar,  as  in  esse  of 
appeal  from  a  judgment  the  attorney  who  conducts  the  suit  in  the 
Court  below  and  the  appeal  is  not  entitled  to  bring  his  action  until  the 
appeal  is  determined. 


Ty^RIT  issued  on  the  9th  January,  1868. 

Declaration  for  work  and  labour  as  attorneys  and 
advocates  of  and  for  the  defendant. 

Second  plea.  That  the  alleged  canse  of  action  did  not 
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accrue  within  six  years  before  suit     Third  plea :  that 

the  plaintifis  ought  not  to  be  admitted  to  say  that  the 

debt  is  due,  because  they  brought  an  action  for  the 

same  cause  in  tlie   Deemsters  Courts  Douglas^  Isk  of 

Man,  and  such  proceedings  were  had  in  that  action  that 

it  was  considered  by  the  judgment  of  the  Court  that  the 

defendant  did  not  owe  the  debt^  and  that  judgment  still 

continues  in  full  force ;  wherefore  the  defendant  prays 

judgment  if  the  plaintiffs  ought  to  be  admitted^  against 

the  judgment  of  the  Court  of  Man,  to  say  the  money 

is  payable  by  the  defendant  to  the  plaintiffs. 

Issue. 

Demurrer  to  the  third  plea^  on  the  ground  that  it  was 
not  allied  that  the  judgment  of  the  Manx  Court  was 
final  between  the  parties. 
Joinder  in  demurrer. 

On  the  trials  before  Blackburn  J.,  at  the  Mtddksex 
Sittings  in  Trinity  Term^  1868,  it  appeared  that  the 
phunti&  were  attorneys  and  advocates  in  the  hie  of 
Man,  Their  bill  of  costs^  which  was  given  in  evidence^ 
was  in  respect  of  a  suit  in  the  Consistory  Court  of 
the  ble  of  Man,  commenced  in  March,  1858^  against 
the  defendant  as  administrator  of  the  estate  of  Jane 
Qttthtf  deceased. 

The  suit  was  dismissed  on  the  25th  April,  1861. 
On  the  2nd  September,  1861^  the  petitioners  appealed 
to  the  Staff  of  Grovemmenty  the  Manx  Court  of  Appeal^ 
^d  on  the  30th  September  the  plaintiffs  were  retained 
and  instructed  therein  by  the  defendant.  On  the  Ist 
October,  1862^  the  plaintiffs  dissolved  partnership,  and 
the  plaintiff  Adams  conducted  the  suit  on  behalf  of  the 
defendant.  On  the  7th  April,  1865,  the  appeal  was 
heard,  and  the  judgment  of  the  Court  below  was  varied. 
Od  the  30th   October,  1865,  the  plaintiffs  commenced 


1869. 


Harris 
▼. 

QUINB. 


XXXIL  VICTORIA. 


647 


Courts  of  the  Isle  of  Man,  and  does  not  extiDguish  the 
debt^  and  therefore  is  no  answer  to  an  action  in  this 
country ;  Story  Conflict  of  Laws,  §  576,  p.  766,  6th  ed., 
citing  in  note  3,  among  other  authorities,  Huher  v.  Stei- 
ner{a).    In  p.  767,  note  2,  is  stated  the  argument  of  the 
foreign  jurist  Hertius  against  the  rule,  viz.,  *'  that,  if  the 
prescription  only  of  the  place,  where  the  suit  is  brought, 
could  prevail,  the  times  of  prescription  would  be  very 
uDcertain ;  for  a  man  might  frequently  be  sued  in  diflFerent 
places.'*  In  Ruckmaboye  v.  Mottichund{b)  Jervis  C.  J.  said, 
p.  35,  that  the  "  legal  character  of  the  law  of  prescrip- 
tion has  been  so  much  considered  and  discussed  among 
writers  upon  jurisprudence,  and  has  been  so  often  the 
subject  of  legal  decision  in  the  Courts  of  law  of  this 
and  other  countries,  that  it  is  no  longer  subject  to 
doubt  and  uncertainty.     In  truth,  it  has  become  almost 
an  axiom  in  jurisprudence,  that  a  law  of  prescription,  or 
law  of  limitation,  which  is  meant  by  that  denomination, 
is  a  law  relating  to  procedure  having  reference  only  to 
the  lex  fori.''    In  Don  v.  Lippman  (c)  the  Scotch  law  of 
prescription  was  applied  to  a  cause  of  action  which  arose 
in  France,  the  period  of  limitation  in  Scotland  being 
shorter  than  that  in  France,     [Lush  J.    That  case  was 
the  converse  of  the  present ;  it  is  one  thing  to  say  that 
our  law  of  prescription  shall  prevail  to  bar  an  action 
iu  our  Courts,  and  another  thing  to  say  that  where  a 
plaintiflf  resorts  to  foreign  Courts  the  foreign  law  of 
prescription  shall  not  prevail.     Blackburn  J.    Huber  v. 
Sieiner{a)  is  exactly  the  present  case,  except  that  in 
that  there   had   been    no    suit   and  judgment  of    a 
Court  in  France.']      The  fact  that  the  plaintiffs  had 

(a)  2  Bing,  N.  C.  '2ffl,  {h)  8  Moo.  P.  C.  4. 

(c)  ba.^F.  1. 13. 

Vot.  z.  2   U  B.  &  ft. 


18G9. 


Harris 

V 
QUINK. 


648  TRINITY  TERM. 

18G9.  brought  an  action  in  the  Manx  Court,  and  had  been 
Harris  defeated  in  it,  makes  no  difference ;  The  British  Linen 
QuisB  Company  y.  Drummond  (a).  That  was  an  action  on  a 
Scotch  bond,  in  which  the  defendant  was  defeated  by 
pleading  the  English  Statute  of  Limitations;  if  the 
plaintiffs  had  afterwards  brought  an  action  in  Scotland 
there  could  not  have  been  a  plea  of  res  judicata.  In 
The  Bank  of  the  United  States  ▼.  DonnaUy,  in  error  (i), 
Story  J.  said,  p.  370,  "  As  the  contract,  upon  which  the 
original  suit  was  brought,  was  made  in  Kentucky,  and 
is  sought  to  be  enforced  in  the  State  of  Vtrginia,  the 
decision  of  the  case  in  favour  of  the  defendant,  upon  the 
plea  of  the  Statute  of  Limitations,  will  operate  as  a  bar 
to  a  subsequent  suit  in  the  same  State;  but  not  neces- 
sarily as  an  extinguishment  of  the  contract  elsewhere, 
and  especially  in  Kentucky"  A  plea  of  the  judgment 
of  a  foreign  Court  must  shew  not  only  the  identity  of 
the  subjects  in  contest,  the  competency  of  the  tribunal, 
and  the  finality  of  the  judgment,  but  also  the  identity 
of  the  issue,  and  that  it  was  decided  on  the  merits; 
Garcias  v.  Ricardo  (c).  [He  also  cited  Hesllake  Private 
International  Law,  376.] 

Secondly,  as  to  the  English  Statute  of  Limitations. 
The  appeal  was  a  continuation  of  the  old  suit,  not  a 
fresh  one.  By  The  Common  Law  Procedure  Act,  1862, 
15  &  16  Vict.  e.  76.  s.  148.,  the  proceeding  to  error  is 
^'  a  step  in  the  cause,^^  and  it  may  be  so  considered  in  the 
Isle  of  Man.  The  item  in  the  plaintiffs'  bill  of  costs 
within  six  years  would  draw  the  earlier  items  after  it. 
[^Blackhum  J.  There  is  no  case  which  decides  that  one 
item  draws  another  after  it.  But  Harris  v.  Osboum  (d) 
is  in   favour  of  the  plaintiffs.]     And  in  fVhiteliead  v. 

(fl)  10  B.  #  a  903.  (6)  8  Petert  U,  S.  361. 

(c)  14  Sim.  265.  (d)  2  C,  f  M.  629. 
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Lard  (a)  it  was  held  that  an  attorney  retained  to  con- 
duct a  suit  cannot  sne  for  his  bill  of  costs  until  the  final 
termination  of  it. 

BayliSy  for  the  defendant. — First.  The  principle  Nemo 

debet  bis  yexari  pro  una  et  eadem  causS  applies.     The 

plea  of  the  Statute  of  Limitations  in  the  Manx  Court 

shewed  that  the  plaintifis  had  no  right  of  action^  and 

was  a  plea  to  the  merits.    In  Huber  v.  Steiner  {b)  there 

was  no  judgment  of  the  French  Court  in  favour  of  the 

defendant.      Here  has  been  virtually  an  extinguishment 

of  the  debt  by  the  judgment  of  the  Court  in  the  hie  of 

Man^  and  the  comitas  gentium  requires  that  a  judgment 

which  is  a  bar  to  the  action  in  the  foreign  Court  should 

be  enforced  as  much  as  a  judgment  which  entitles  a 

plaintiff  to  recover.      In  Phillips  v.  Eyre  (c)  the  whole 

cause  of  action  was  gone  in  Jamaica,  and  was  held  to 

be  taken  away  in  the  Courts  of  this  country.    [Cockburn 

C  J.    In  that  case  the  right  of  action  in  respect  of  the 

merits  was  taken  away :  the  acts  for  which  the  action 

was  brought  being  declared  by  the  local  legislature  to  be 

lawful.] 

Secondly.  There  was  not  a  continuous  suit  to  take 
the  case  out  of  the  EngliMh  Statute  of  Limitations.  In 
Rothery  v.  Munnings  (rf)  Lord  Tenterden  said^  p.  17, 
"When  the  suit  was  terminated  by  a  sentence,  there 
is  no  doubt  that  the  proctor  had  a  right  to  call  for  the 
amount  of  his  bill.''  \^Blackbum  J.  Here,  though  judg- 
ment was  given  in  the  Consistory  Court,  there  was  an 
appeal ;  it  cannot  be  treated  as  clear  that  the  suit  was 
not  continuous.]     [He  cited  PhilUps  v.  Broadley  (tf).] 


(a)  7  Exch,  691. 
{c)  9  B.  ^  S,  343. 


{b)  2  Biriff.  N.  C.  202. 
(d)  IB.  4-  Ad.  15. 
(e)  9  Q.  B,  744. 

2  u  2 
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the  other  items  of  the  bill  had  no  reference  to  the  suit, 
that  woold  be  so;  bat  as  soon  as  the  defendant  in- 
stmcted  his  attorneys  to  appeal  from  that  judgment, 
and  they  did  so,  the  appeal  was  a  continuation  of  the 
original  suit.  According  to  the  authorities  an  attorney 
is  not  in  a  situation  to  bring  an  action  for  his  costs  until 
the  appeal  is  concluded. 

Blackburn  J.     It   is  decided   by  authority  that  a 

statute  of  limitations  relates  to  the  conduct  of  a  suit,  and 

therefore  the  case  is  governed  by  the  lex  fori  and  not  by 

the  lex  loci  contractus.  Consequently  a  plea  of  the  lapse 

of  three  years  would  not  be  good  in  an  action  for  a  debt 

contracted  in  the  Isle  of  Man  and  sued  for  in  our  Courts. 

It  is  said  that  the  plea,  if  amended  according  to  the 

facts,  would  be  an  answer,  because  it  would  shew  that 

the  Manx  Court  had  declared  that  to  be  the  Manx  law, 

and  had  acted  on  it,  and  that  by  the  comity  of  nations 

we  ought  to  hold  that  the  claim  is  barred.     But  I  do 

not  see  that  the  comity  of  nations  is  involved.     Where 

a  Court  of  competent  jurisdiction  has  decided  a  matter 

the  plaintiff  is  estopped  from  disputing  the  decision  or 

litigating  the  matter  in  the  Courts  of  another  country. 

But  in  the  present  case  all  that  the  Manx  Court  decided 

was  that  in  the  Courts  of  the  Isle  of  Man  the  plaintiffs 

could  not  recover.     And  it  would  be  strange  to  say  that 

though  the  plaintiffs  could  have  recovered  in  an  action 

We  before  the  Manx  Court  had  so  decided,  they  could 

not  recover  after  that  decision. 

On  the  other  point  it  was  decided  in  Harris  v. 
Oihourn  (a)  that  the  attorney  cannot  sue  for  payment 
of  his  bill   of  costs  till  the  termination  of  the   suit. 

(a)  2  C.  #  M.  029. 
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The  Guardians  of  the  Poor  of  the  Machynlleth  Saturday, 
Union,   appellants,    The  Churchwardens  and  '- 


Overseers  of  the  Lower  Division  of  the  Parish  /j^^mw- 
of  Pool,  respondents.  \fnmL 

District  united 

'By  a  local  Act,  6  (r.  4.  c.  cxxiii.,  "  for  the  better  relief  and  employment   4  /^  lu  4 ' 
of  the  poor  of  the  M.  and  P.  United  District"  &c.,  certain  pari&hea  and       C^,       ^nij 
townships  were  formed  into  an  united  district.     The  Act  was  adminis-    04  a' ok  rr-w 
tered  hy  guardians  and  directors,  twenty-four  of  the  guardians  being       p.?      -, 
elected  directors.     The  M.  ^  P.  House  of  Industry,  established  under   ^'  ^^-  *  ^• 
former  local  Acts,  was  vested  in  the  guardians,  and  the  poor  in  the  house 
wera  under  the  care,  controul  and  management  of  the  directors ;  but 
thftir  relief  was  charged  to  and  paid  by  the  respective  parishes  to  which 
they  belonged ;  as  was  also  the  outdoor  relief,  which  was  under  the 
conttonl  of  the  overseers  of  the  respective  parishes.     The  general  ex- 
penses of  the  maintenance  and  management  of  the  house  of  industry 
were  paid  by  the  parishes  and  places  within  the  district  in  certain  fixed 
proportions.     Held,  that  the  parishes  and  townships  so  united  were  a 
number  of  parishes  **  incorporated  for  the  relief  or  maintenance  of  the 
poor''  under  a  local  Act,  ana  included  in  the  word  "  union"  in  stat.  24  & 
25  Vict.  ebb.  8.  1.  as  interpreted  by  stat.  4  &  5  fT.  4.  c.  76.  a.  lOi). ;  and 
consequently  a  combined  residence  of  one  year  in  two  of  the  townships 
within  the  united  district  rendered  a  pauper  irremovable. 

r^ASE  stated  by  consent^  under  stat.  12  &  13  t'ict. 
c.  45.  1.  11. 

By  an  order  of  justices,  dated  the  11th  January^  1867, 
G.  Rowlands  and  three  other  persons  were  ordered  to 
be  removed  from  the  lower  division  of  the  parish  of 
Welchpool  to  the  parish  of  Penegoes,  as  the  place  of  their 
last  legal  settlement.  Notice  of  appeal  was  duly  given 
against  this  order,  and  the  ground  of  the  appeal  was, 
that  the  paupers  were  irremovable  from  the  respondent 
parish  because  they  had  resided  there  and  in  other  parts 
of  the  union  in  which  that  parish  is  situate  and  of  which 
it  forms  a  part  for  more  than  a  year  next  before  the 
making  of  the  order. 

The  lower  division  of  the  parish  of  Pool^  or  Welch* 
pool  as  it  is  sometimes  called,  is  a  township  or  place 
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1869.  tepuratdy    mftintaining  its    own    poor,   and    the  two 

Q^ax^^jaoi  other  divisions  of  the  parish,  namely  the  middle  and 

^u-mT  ^W^^  divisions  of  Pool,  also  separately  maintain  their 

Union  Q^fji  poor,  but  no  division  aids  or  contributes   to  the 

OrcfMcn  of  relief  of  the  other  townships  or   divisions,   and  each 

Poou  ^ 

division  has  its  own  churchwardens  and  overseers^  makes 
its  own  assessments,  and  raises  its  own  rates,  as  provided 
in  a  local  Act,  6  G.  4.  c.  cxxiii. 

By  Stat  6  G.  4.  c.  cxxiii.,  intituled  *^  An  Act  to  repeal 
two  AcU,"  32  a  3.  c.  96.  and  36  G.  3.  c.  37.,  "  for  the 
better  relief  and  employment  of  the  poor  of  the  Mont- 
gomery  and  Pool  United  District,  and  to  provide  new 
powers  and  reflations  in  lieu  thereof,''  sect.   1,  the 
parish  of  Pool  and  a  number  of  other  parishes  and 
townships  were  to  be,  continue,  and  remain  one  incor- 
porated, entire,  and  united  district,  for  the  purposes  of 
this    Act,    and  be   called  The   Montgomery  and    Pool 
United  District     This  Act  of  Parliament  is  administered 
within  the  district  by  the  guardians  and  directors  of  the 
united  district  (sects.  1, 9),  who  are,  by  sect  1,  defined  to 
be  all  persons  residing  within  the  district  and  possessing 
certain  qualifications,  and  are  to  be  a  corporate  body. 

By  sect  2  a  house  of  industry  established  under  the 
former  local  Acts  and  caUed  The  Montgomery  and  Pod 
House  of  Industry,  was  vested  in  the  guardians  of  the 
united  district.  The  poor  in  the  house  &re  under  the 
entire  care,  controul  and  management  of  the  "  directors 
of  the  poor  of  the  Montgomery  and  Pool  United  Dis- 
trict,'' but  their  relief  is  charged  to  and  paid  by  the 
respective  parishes  to  which  they  belong,  as  is  also  the 
outdoor  relief,  which  is  entirely  under  the  controul  of 
the  overseers  of  the  respective  parishes,  and  not  of  the 
Board  of  directors. 

The  fund  for  paying   the    general   expenses   of  the 
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corporation  is  raised  as  pointed  out  by  sects.  47  and  48,        1869. 
the  former  of  which  enacts  that  "  such  poor  persons  as   Guardians  of 
shall  be  senf  *   to   the  house  of  industry  after  the  1st 
October y  1825,  '*  shall,  during  the  times  they  shall  respec- 
tively remain  therein,  be  lodged,  clothed,  maintained, 
and  provided  for  by  the  directors  of  the  said  corpora- 
tion at  the  expense  of  the  respective  parishes  and  other 
places  in  the  said  united  district  to  which  they  shall 
respectively  belong,  or  from  or  in  respect  of  which  they 
shall  respectively  be  received  into  the  said  house.''    And 
by  sect.  48  the  general  expenses  of  the  maintenance 
and  management  of  the  house  of  industry  are  to  be  paid 
by  the  several  parishes  and  places  within  the  district  in 
certain  fixed  proportions  according  to  a  schedule  given. 
In  that  schedule  the  lower,  middle  and  upper  divisions 
of  the  parish  of  Pool  appear  separately,  and  a  diflFerent 
proportion  is  fixed  for  the  contributions  of  each  towards 
the  common  fund. 

By  sect.  49  the  directors  are  to  issue  warrants  to  the 
overseers  of  the  poor  of  the  respective  places  in  the  dis- 
trict requiring  them  to  raise  the  specified  contributions 
wid  to  pay  the  same  out  of  the  poor  rates  for  their 
respective  parishes  or  places. 

The  corporation  have  no  common  fund  other  than 
that  referred  to  in  sects.  47,  48  and  49,  and  the  directors 
and  guardians  have  no  power  whatever  to  raise  any 
funds  except  under  those  sections. 

The  paupers  and  their  mother,  who  is  a  widow,  had 
immediately  before  the  3rd  February^  1866,  resided  in  the 
middle  division  of  the  parish  of  Pool  for  several  years, 
and  were  irremovable  therefrom  by  reason  of  stat. 
9  &  10  Vict,  c,  66.      On  that  day  they  removed  from 
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1869.        ^^^^  township  to  the  lower  division  of  the  parish,  where 

GnaidiansoT  ^^^7  Continued  to  reside  up  to  the  time  when  the  present 

Machth-     order  was  made:  and  the  mother  continued  to  reside 

Union        there  until  she  was  sent  to  prison^  where  she  now  is. 

Overseen  of        The  paupers  are  removable  from  the  lower  division 

of  the  parish  if  their  residence  there  and  that  of  their 

mother  is  alone  to  be  considered. 

The  appellants  however  contend  that  their  residence 
in  the  middle  division  of  Pool  may  be  joined  with  their 
residence  in  the  lower  division^  and  that  they  are  irre- 
movable from  the  latter  place  by  reason  of  stats.  24  & 
25  Vict.  e.  55.  «.  1.  and  28  &  29  Vict.  c.  79.  s.  8.  because 
they  have  resided  for  one  year  or  upwards  in  one  or 
more  parishes  forming  part  of  the  united  district,  which 
it  is  contended  is  a  union  within  the  meaning  of  stat 
24  &  25  Vict.  c.  55.  i.  1. 

The  respondents  contend  that  the  Montgomery  and 
Pool  United  District  is  not  a  poor  law  union  contem- 
plated by  that  Act^  and  that  the  duties  of  the  directors 
are  confined  solely  to  the  internal  management  of  the 
house  and  of  the  poor  who  may  be  therein,  and  that 
the  directors  have  no  common  fund  at  their  disposal, 
nor  have  they  the  means  of  raising  any^  out  of  wbicb 
paupers  can  be  supported. 

The  respondents  admit  that  if  the  residence  in  difierent 
parishes  which  form  part  of  the  united  district  may  be 
joined  together  the  paupers  are  irremovable. 

The  question  for  the  opinion  of  the  Court  », 
whether  the  paupers  are  irremovable  from  the  lower 
division  of  Pool,  the  respondent  parish. 

By  stat.  6  G.  4.  c.  cxxiii.  i.  9.  it  is  declared  tbat 
twenty- four  of  the  most  able   and  discreet  guardians 
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shall  be  elected   to  be   directors  of   the  poor  of   the        1869. 
Montgomery  and  Pool  United  District.     The  manner  of    Guardians  of 
dection  is  provided  by  sect.  15. 

Sect.  28  enacts^  That  the  directors  shall  form 
Committees,  and  make  standing  rules  and  orders  as 
well  for  the  regulation  of  themselves,  and  of  the  oflScers 
employed  in  the  house  of  industry,  as  for  the  govern- 
ance and  regulation  of  the  house  and  the  poor  therein ; 
and  repeal,  alter,  or  amend  the  same  as  to  them  shall 
seem  expedient. 

By  sect.  38  the  directors  are,  without  delay,  to  ascer- 
tain the  respective  places  of  settlement  within  the  united 
^strict  of  all  poor  persons  in  the  house  of  industry  on 
the  1st  October,  1825,  to  deliver  to  the  overseers  of  the 
poor  of  each  place  in  the  district  a  list  or  account  of  the 
persons  whose  settlements  shall  be  found  to  be  in  that 
place,  or  who  were  brought  to  or  received  into  the  house 
from  or  in  respect  of  that  place :  and  further  provisions 
are  made  for  alloting  each  of  the  poor  persons  whose 
settlement   cannot  be  ascertained   to  one  or  other  of 
the  parishes  or  places  within  the  district. 

Sect.  39.  "  And  be  it  further  enacted,  That  from  and 

after  the  said  1st  day  of  October,  1825,  each  parish  or 

other  place  within  the  said  united  district  shall  have  the 

separate  and   distinct  care  of  the  poor  belonging  or 

who  shall   hereafter   belong  thereto,   or   who  was  or 

were  or  shall  be  sent  to  or  received  into  the  said  house 

of  industry  from  or  in  respect  of  such  place,  or  be  so 

Allotted  as  aforesaid,  and  shall  maintain  or  provide  for 

them  at  the  separate  expence  of  such  place,  either  in 

the  said  house  of  industry  by  virtue  of  this  Act,  or 

elsewhere,  pursuant  to  the  general  laws  relating  to  the 

poor  arid  this  Act,  with  power  nevertheless  to  remove 
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1869.        by  the  usual  mcaus  such  of  them  whose  settleuients 
Guardians  of   ™V  happen  to  be  elsewhere   than  in  such  place^  to 
the  place  or  respective  places  of  his,   Ler,   or  their 
settlement." 

Sect.  40.  ''  And  be  it  further  enacted,  That  it  shall  be 
lawful  for  the  vestry,  or  in  cases  of  immediate  necessity 
for  the  overseers,  or  other  ofiScers  or  persons  having  by 
law  the  care,  management,  or  direction  of  the  poor  of 
any  parish  or  place  within  the  said  united  district,  from 
time  to  time  to  take  or  send  any  poor  person  or  persons 
chargeable  thereto  to  the  said  house  of  industry,  with 
or  without  suitable  clothing,  by  writing  signed  by  the 
vestry  clerk,  or  a  director  or  overseer  of  the  poor 
appointed  for  or  in  respect  of  the  same  parish  or  place;  and 
such  poor  person  or  persons  shall  be  thereupon  received 
into  the  said  house,  and  there  provided  for  under  the 
provisions  of  this  Act ;  and  that  it  shall  be  lawful  for 
such  vestry,  overseers,  or  other  officers  or  persons  having 
such  management  or  direction  as  aforesaid,  by  writing 
signed  in  like  manner,  at  any  time  or  times  to  require  the 
discharge  of  any  of  the  said  poor  persons  who  now  is 
or  are  or  shall  be  in  the  said  house  of  industry  belonging 
to  such  parish  or  other  place,  or  from  or  in  respect  of 
which  such  writing  shall  be  sent,  and  such  person  or  per- 
sons shall  be  thereupon  discharged  accordingly  suitably 
clothed,  and  shall  be  taken  and  removed  by  such  overseer 
or  other  officer  of  such  parish  or  place  from  the  said 
house,  either  back  to  the  same  parish  or  place,  or  to  the 
place  or  respective  places  of  his,  her,  or  their  settlement.'' 
By  sects.  41  and  42  persons  insane  or  afflicted  with 
contagious  diseases  may  be  removed  from  the  house  of 
industry  to  the  parish  or  place  from  which  they  were 
brought  to  the  house. 
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Sect  43.    '*  And  be  it  further  enacted,  That  the  said 
directors  for  the   time  being  shall  have  and  they  are 
hereby  vested   witb  the  entire  care,  control,   manage- 
ment, and  government  of  the  said  house  of  industry,  and 
of  all  the  poor  who  now  are  or  shall  at  any  time  be 
received  therein,   until   lawfully  discharged  therefrom, 
with  power  to  provide  for  their  better  maintenance  and 
employment  there,  and  shall  from  time  to  time,  for  ever, 
set  and  keep  them  to  work  and  maintain  and  provide 
for  them  during  their  respective  continuance  in  the  said 
hoase,  in  such  manner  as  overseers  of  the  poor  are  em- 
powered and  required  to  do  in  any  poorhouse,  workhouse, 
or  elsewhere,  by  any  law  now  in  being,  or  which  shall 
hereafter  be  enacted  relating  to  the  poor,  or  in  such 
other  legal  manner  as  the  said  directors,  or  any  three  of 
them,  thall  think  proper,  subject  to  the  provisions  of  this 
Act,  and  to  the  rules,  orders,  and  regulations  to  be  made 
by  virtue  hereof." 
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Poland,  for  the  appellants.  —  The  object  of  stat 
6  G.  4.  c,  cxxiii.,  as  stated  in  its  title,  is  "  the  better  relief 
and  employment  of  the  poor,"  which  is  the  same  object 
w  is  stated  in  the  tide  of  Gilberfs  Act,  22  G.  3.  c.  83.; 
therefore  the  united  district  incorporated  under  the  local 
Act  is  a  '*  union*'  within  the  meaning  of  stat  24  &  25  Fict 
^•55.  *.  1.,  as  interpreted  by  stat  4  &  5  fT.  4.  c.  76.  s,  109. 
It  is  not  less  a  union  because  there  is  no  common  fund 
for  the  maintenance  of  the  poor  either  in  or  out  of  the 
workhouse.  This  united  district  is  like  a  union  under  stat 
2^  G.  8.  c.  83.,  by  sect.  24  of  which  the  poor  persons  sent 
to  the  house  are  to  be  maintained  at  the  expense  of  the 
J^pective  parishes  according  to  the  terms  and  in  the 
Proportions  therein  prescribed.    Leatham  v.  The  Visitor 
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1869.        and  Guardians  of  Bolton  le  Sands,  in  error  (a),  was  decided 
Guardians  of   ^po^^  The  Luoatic  Asylums  Act,  1863, 16  &  17  ficL  c.  97. 
s.  97.,  and  the  interpretation  clause,  sect  132,  oontained 
a  different  definition  of  the  word  "union.'* 
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Mclntyre,  for  the  respondents. — The  parishes    and 
townships  in  this  district  are  incorporated  only  for  the 
purpose  of  maintaining  a  house  of  industry,  there  bein^ 
a  common  fund  only  for  the  general  expenses  of  the 
house.    Stat.  24  &  25  Fict  c,  55.  i.  9.  enacts  that  pariabes 
comprised  in  any  union  formed  under  stat.  4  &  5  /#^.  4. 
c.  76.  shall  contribute  to  the  common  fund  in  proportion 
to  the  annual  rateable  value  of  property  in  those  parishes 
respectively  assessable  to  the  relief  of  the  poor.  In  those 
unions  therefore  it  makes  no  difference  whether  irre- 
movability is  gained  by  residence  in  one  parish  or  by  a 
combined  residence  in  several  parishes  in  the  union. 
But  the  reason  for  the  rule  does  not  apply  where  each 
parish  supports  its  own  paupers.     In  Reg.  v.  The  Guar- 
dians of  Narthwich  Union  {b)  it  was  held  that  The  Union 
Chai^eability  Act,  1865, 28  &  29  Vict.  c.  79.  s.  2.,  applied 
only  to  a  union  formed  under  stat  4  &  5  /F.  4  c  76. 


Poland  was  not  called  upon  to  reply. 


CocKBURN  C.  J.  I  am  of  opinion  that  the  paupers  are 
irremovable.  The  question  turns  upon  the  meaning  of 
the  word  ''union"  as  used  in  stat  24  &  25  Vict,  c.  55.  s.  1. 
In  former  times  great  cruelty  was  sometimes  inflicted  on 
paupers  by  tearing  them  away  from  places  in  which  they 
had  long  resided  and  to  which  their  associations  attached 
them,  and  taking  them  away  to  their  place  of  settlement 

(a)  6  5.  #  &  547.  (A)  8  B.  #  A  354. 
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which  they  had  never  thought  of  for  years,  and  perhaps  had        1869. 
never  seen.     The  Legislature  remedies  that  grievance  by    OuardiaDs  of 
enacting  that  a  residence  in  a  parish  for  a  certain  period 
should  constitute  irremovability,  so   that  poor  persons 
who  became  chargeable  after  a  residence  in  that  parish 
for  the  given  period  should  be  entitled  to  be  left  there 
in  peace.     That  humane  legislation  has  been  extended 
and  improved  by  being  applied  to  several  parishes  com* 
prised  in  one  union.     This  extension  of  the  principle 
ought  perhaps  in  justice  to  be  limited  to  unions  formed 
under  stat.  4  &  5  ^F.  4.  c.  76.,  in  which,  by  stat.  24  &  25 
Vict.  c.  55.  s.  9.,  every  parish  contributes  in  proportion 
to  the  amount  of  rateable  property  in  it^  and,  the  whole 
union  being  treated  as  an  entire  district,  it  matters  not 
whether  paupers  come  from  parish  A.  or  parish  B.,  as 
they  are  all  relievable  out  of  the  common  fund.      But 
that  is  not  what  the  Legislature  has  done.    The  word 
'*  union"  is  used  in  stat.  24  &  25  Vict.  c.  55.  s.  1.,  and  by 
sect.  12  the  words  used  in  that  Act  are  to  be  construed 
m  the  like  manner  as  in  stat  4  &  5  fV.  4.  c.  76.      By 
sect  109  of  stat  4  &  5  »^.  4.  c.  76.  *'  the  word  '  union' 
shall  be  construed  to  include  any  number  of  parishes 
united  for  any  purpose  whatever  under  the  provisions 
of  this  Act,  or  incorporated  under''  stat.  22  G,  8.  c,  83., 
"  intituled  •  An  Act  for  the  better  relief  and  employ- 
ment of  the  poor,'  or  incorporated  for  the  relief  or  main- 
tenance of  the  poor  under  any  local  Act."     Therefore 
tliere  are  three  states  of  things  to  which  the  word 
"union"  is  applicable.     First,  a  union  as  constituted 
UDder  stat.  4  &  5  fF.  4.  c.  76. ;   second,  a  union  under 
Gilbert's  Act,  22  G,  3.  c.  83. ;  third,  any  other  case  of  an 
incorporation  for  the  relief  or  maintenance  of  the  poor 
under  any  local  Act.     The  reference  to  Gilbert's  Act 
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1869.  shews  that  the  word  '*  union ''  is  not  confined  to  cases  in 

Guardians  of  ^^^^^  ^  ^^^  parishes  of  a  district  are  united   into  a 

Machtn-  union  for  the  maintenance  of  the  poor,  and  have  a  com- 

Union  mon  fund  formed  by  the  contributions  of  each  pariah, 

Oreraeenof    for  under  that  Act  each  parish  contributes   according 
Pool. 

to  the  average  expenses  of  the   paupers   beloug^ing  to 

it  as  directed  in  sect.  24.    It  is  important  that  the  title 
of  GUberfs  Act  is  in  the  same   terms  as  the   title  of 
this  local  Act,  and  the  objects  of  the  local  Act  are  the 
same  as  those  of  Gilberfs  Act  with  one  trifling  excep- 
tion, viz.,  that  although  the  purpose  of  both  was  to  put 
an  end  to  outdoor  relief  and  confine  pauperism  within 
the  walls  of  the  poorhouse,  outdoor  relief  is  by  the  local 
Act  left  in  the  hands  of  the  parish  officers;  but  this  union 
clearly  falls  within  the  third  branch  of  the  definition. 
Looking  at  the  whole  scope  of  the  local  Act  it  is  im- 
possible to  say  that  this  is  not  a  union  of  parishes  for  the 
relief  and  maintenance  of  the  poor,  though  the  Act  altera 
the  system  of  the  relief  and  management  of  the  poor 
established  by  stat.  43  Eliz.  c.  2.  and  substitutes  a  form 
of  government  partly  by  directors  and  partly  by  the 
parish  officers. 

Mellor  J.  The  object  of  this  legislation  was  to 
prevent  the  removal  of  paupers  from  districts  in  which 
they  have  resided  for  a  certain  time.  It  is  admitted  that 
these  paupers  would  be  irremovable  if  this  was  an  ordi- 
nary union.  When  the  burthen  of  the  maintenance  of 
paupers  is  thrown  on  all  the  parishes  of  the  union  the 
equity  of  the  enactment  making  them  irremovable  is,  as 
regards  the  ratepayers,  more  complete.  But  the  con- 
dition  of  the  paupers  ought  not  to  be  made  worse  in 
this  union  than  in  any  other  because  the  burden  of  their 
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maintenance  is  by  the  local  Act  incorporating  the  dis-        18()9. 

trict  thrown  on  eacli  parish.     It  is  desirable  that  there  Guardians  oF 

should  be  uniformity  in  this  respect  in   the  diflTerent  ^^^Ja' 
unions^  and  therefore^  for  the  reasons  stated  by  my        Union 

Lord,  I  am  of  opinion  that  these  paupers  were  irremov-  Overseen  of 
able. 

Lush  J.  concurred. 

Hates  J.  It  would  be  an  unfortunate  thing  if  a 
different  construction  from  that  which  we  adopt  was  put 
on  the  legislation  upon  this  subject. 

Order  quashed. 


Caby  and  another  against  Dawson.  J^'sS 

In  January,  1866,  an  Insurance  Company  lent  a  lam  stun  in  consols  Bankrupt 

to  be  deposited  by  the  promoters  of  a  bill  then  before  Parliament.    The  j^^  q^^, 

two  pl^tifb,  the  defendant^  and  three  other  persons,  entered  into  an  golidatwn  Act 

'indertaking  with  the  Company  that  if  the  bill  was  thrown  out  the  i^q  \2  ^  13 

consols  should  be  returned,  and  that  if  it  passed  (which  was  the  event  yicL  c.  106. 

that  happened)  an  equal  amount  of  stock  should  be  transferred  to  the  g  17'g^ ' 

Company,  and  that  a  sum  in  the  nature  of  interest  on  the  Talue  of  the  bankruptcy 

consols  at  the  time  they  were  lent  from  the  end  of  six  months  after  the  ^^^  [qqi 

^09si  to  the  date  of  the  transfer  should  be  paid  to  the  Company.   In  April  24  ^  25  Vict, 

the  defendant  was  adjudicated  a  bankrupt.    In  July  he  obtained  his  ^^  ^34  g^  154* 

order  of  discharge.    In  Auaust  the  bill  was  passed,  but  the  consols  were  Liability  to 

Dot  transferred  till  the  8th  May,  1867,  and  the  plaintiffs  were  compelled  to  p^y  >m(mey  on  a 

V^y  under  the  undertaking  5001.  as  the  equivalent  for  interest.    In  an  contingncy. 

action  by  the  plaintiff  to  recover  contribution  from  the  defendant,  to  Jjability 

^hich  be  pleaaed  bankruptcy :  Held,  that  the  claim  against  the  defend-  capable  of 

ttt^in  respect  of  his  undertaking  could  not  have  been  proved  under  the  ^uaiion* 
bankruptcy,  inasmuch  as  the  undertaking  was  not  a  liability  to  pay 
i&on^  within  The  Bankrupt  Law  Consolidation  Act,  1849,  12  k.  13  Vict, 
c.  106.  Jt,  178.,  nor  was  the  liability  of  the  defendant  capable  of  valuation 
vithin  The  Bankruptcy  Act,  1861,  24  &  25  Vict,  c,  134.  s,  154. 

T^HIS  was  an  action  for  money  paid. 

The  only  material  plea  was  bankruptcy. 

On  the  trial^  before  Blackburn  J,,  at  the  Middlesex 
Sittings  after  Michaelmai  Term,  1867,  it  appeared  that 

VOL.  X.  2  X  B.  (ft;  s. 
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1869.        The  Marine  Insurance  Company,  in  •Tanuary,   1866, 
Cart        ^®^*  *  lai^  8um  in  consols  to  be  deposited  by  the  pro- 
Dawsox.      nioters  of  a  bill  then  before  Parliament ;  and  a  certain 
sum  was  paid  to  the  Company  for  the    use  of  the 
consols  for  six  months.  The  two  plaintiffs^  the  defendant, 
and  three  other  persons,  entered  into  an  undertaking 
with  the  Company  that  if  the  bill  was  thrown  out  the 
consols  should  be  returned,  and  that  if  it  passed  (which 
was  the  event  that  happened)  an  equal  amount  of  stock 
should  be  transferred  to  the  Company,  and  that  a  sum 
in  the  nature  of  interest  on  the  value  of  the  consols  at 
the  time  they  were  lent  from  the  end  of  six  months  to 
the  date  of  the  transfer  should  be  paid  to  the  Company. 
In  Apn%  1866,  the  defendant  was  adjudicated  a  bank- 
rupt.    In  July,  1866,  he  obtained  his  certificate.     In 
August,  1866,  the  bill  was  passed,  but  the  consols  were  not 
transferred  to  the  Company  till  the  8th  May^  1867,  and 
the  plaintiffs  were  compelled  to  pay  under  the  undertaking 
500/.  as  the  equivalent  for  interest  The  action  was  brought 
to  recover  contribution  of  one-sixth  part  of  this  sum. 

A  verdict  was  entered  for  the  defendant  on  the  pies 
of  bankruptcy,  with  leave  to  move  to  enter  a  verdict 
for  the  plaintiffs. 

In  Hilary  Term,  1868, 

H.  James  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  plea  of  bankruptcy  afforded  no  answer 
to  the  plaintiffs'  claim,  as  it  was  not  provable  under 
the  bankruptcy. 

The  rule  was  argued,  May  81,  before  Cockbukn  C  1^ 
Blackburn,  Lush  and  Hates  J  J. 

Murphy,  for  the  defendant,  dted  The  Bankrupt  Law 
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CoDSolidation  Acst,  1849,  12  &  18  Vict.  c.  106.  m.  172.  i869. 
177.  178.,  The  Bankraptcy  Act,  1861,  24  &  25  VicL        ^;^ — 

c  134.  s.  154.,     Warburg    v.    Tucker,  in    error  (a),  jyji^^^ 
Smaukre  v.  Beet  (6),  Simpson  ▼•  Mirabita  (c). 

H.  James,  for  the  plaintifis,  contended  that  this 
was  not  a  liability  to  pay  money  upon  a  contingency 
within  The  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  13  Vict.  c.  106.  s.  178.;  Warburg  t.  Tucker,  in 
error  (a) ;  nor  a  contract  to  pay  or  indemnify  against 
the  payment  of  a  sum  of  money  within  The  Bankruptcy 
Act^  1861,  24  &  25  Vict.  c.  134.  e.  154.      He  cited 

Martinis  Patent  Anchor  Company,  Limited,  v.  Morton  {d), 

In  re  The  General  Estates  Company,  Limited.  Ex  parte 

Hastie  (e),  Brett  t.  Jackson  (/> 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  deliyered  by 

Blackburn  J.  [After  stating  the  pleadings  and 
&fi^l  The  only  question  was,  whether  the  claim  against 
tbe  defendant  in  respect  of  his  undertaking  could  in 
any  way  have  been  proved  under  the  bankruptcy,  for,  if 
*0i  the  defendant  was  discharged  by  his  certificate.  Had 
the  undertaking  been  to  pay  the  value  of  the  consols  at 
^e  time  of  the  loan  within  a  reasonable  time  after  the 
P^ing  of  the  bill,  together  with  interest  from  a  fixed 
^7  op  to  the  actual  payment,  there  seems  no  doubt 
that  tlbe  principal  debt  would  have  been  provable  under 

(fl)  K.B.^E.  914.  (h)  17  a  B.  N.  8.  731. 

(c)  Ante,  p.  77.  (d)  9  JB.  f  8.  183. 

(e)  38  L.  J.  Chane,  233;  L,  R.  4  Chanc.  App.  274. 
{/)*38L.J,  O.P.  139;  L, R,  4t  C. P.  25&, 

2x2 
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1869.        Stat.  12  &  18  Vict  c.  106.  s.  178.  as  a  contingent  lialnlity, 
and  the  interest  would  in  that  case  have  been  ao  mnch 


Cabt 

Dawsov  considered  as  an  accessary  to  the  principal  that  it  might 
hare  been  proved  along  with  it,  as  in  Ex  parte  Bin-- 
wis.  In  re  Strahan  (a) ;  though,  in  the  present  case,  at 
the  time  of  the  bankruptcy,  it  was  uncertain  what  anm 
might  be  payable  asinterest  along  with  the  principal  in 
the  event,  which  has  happened,  of  the  bill  not  being 
passed  till  after  the  fixed  day. 

But  though  a  promise  to  replace  a  particular  amount 
of  consols  at  a  future  day  is  not  in  substance  diffisrent 
from  a  liability  to  pay  a  sum  of  money,  and  though,  if 
the  contract  be  broken  before  bankruptcy,  the  amount 
which  is  then  ascertained  may  be  proved  (see  Betteley  v. 
Stainsby  {b) ),  still,  whOst  the  day  on  which  the  stock  ia 
to  be  replaced,  and  consequently  the  value  of  what  is 
then  to  be  replaced,  is  at  the  time  of  the  bankruptcy 
unascertained,  we  think  it  cannot  be  treated  as  a  liability 
to  pay  money  within  sect.  178. 

Stat.  24  &  25  Vict  c.  134.  9.  153.  removes  the  objec- 
tion that  a  jury  is  required  to  ascertain  the  amount 
when  the  liability  to  damages  is,  at  the  time  of  the 
adjudication,  already  incurred.  But  there  is  as  yet  no 
provision  in  the  bankrupt  laws  under  which  such  a 
liability  not  incurred  at  the  time  of  bankruptcy  csn  be 
proved.  The  liability  therefore  under  the  promise  to 
pay  the  interest  must,  if  provable  at  all,  be  proved  ss  a 
separate  matter,  and  we  think  that  the  case  of  Warbwrg 
V.  Tucker y  in  error  (c),  is  a  decisive  authority  that  it  can- 
not be  proved  under  stat.  12  &  13  VicU  e.  106.  e.  178. 


(a)  62>0  Q.M.  i  Q.  762;  2bL,J.  Bank,  10. 

(ft)  12  C.  B.  N.  a.  477.  (c)  E.  B.  #  E,  914. 
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The  question  then  arises  whether  it  can  be  proved 
under  atat.  24  &  25   Vict.  c.  184.  s.  154. 

We  think  that^  though  the  general  words  **  any  other 
sams  of  money  whether  yearly  or  otherwise"  taken  by 
themselyes  would  include  every  kind  of  payment,  yet 
they  must  be   restrained  by  the  context  to  sums  of 
moaey  so  &r  ejusdem  generis  with  premiums  of  in- 
surance  that    the  liability  may  at  the  time  of  the 
adjudication  be  capable  of  valuation.     This  is  distinctly 
laid  down  by  Iiord  Justice  Giffard  in  Re  The  General 
EUaiet  Company,  Ltmited.  Ex  parte  Hastie  (ft).     And 
we  are  unable  to  see  how  or  on  what  principle  a  value 
codd  have  been  put  in  June,  1866,  when  the  adjudi- 
cation took  place,  on  the  liability  of  the  defendant 
in  case  he  and  his  co-contractors  failed  to  transfer  the 
stock  in  due  time  according  to  their  undertaking  to  pay 
interest  until  it  was  transferred. 

We  think,  therefore,  that  the  rule  must  be  made 
absolute. 

Bule  absolute. 

(a)  38  Zi.  J:  Chane,  233;  L.B.^  Chanc.  App,  274. 
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1869. 


Cart 

T. 

Dawson. 


West  against  Dobb. 

[Reported  vol.  9,  p.  755.] 


Monday, 
May  3l8t. 


Fbeeston,  appellant,  Casswbll,  respondent.     Saturday, 

June  6tn. 

[Reported  ante,  pp.  348.  351.] 
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Wednesday^ 
June  9th. 


BiU  of  ex- 
change. 
Action  agahut 
indoraer. 
Notice  o/dtSm 
honour. 
Place  of 
businese. 
Due  diligence. 


Bebridob  against  Fitzgerald. 


A  bill  of  exchange  for  the  unomit  of  goods  supplied  to  a  Compaay 
by  the  plaintiff  was  accepted  by  the  manager  for  tne  Company,  and  in- 
dorsed by  two  directors  as  soretiefl.  The  Company  soon  after  became 
embarrassed,  and  was  in  the  course  of  being  wound  up  when  the  bill 
became  due.  The  bill  was  dishonoured,  and  notice  of  dishonour  was 
sent  to  the  defendant,  one  of  the  indorsers,  addressed  to  the  office  of 
the  Company,  which  did  not  reach  him  in  due  time.  The  plaintiff  made 
inquiries  as  to  the  address  of  the  defendant,  but  not  at  the  office  of  the 
Company.  The  jury  found  that  he  had  done  lUl  that  he  reasonably  could 
do  for  the  purpose  of  finding  out  the  address  of  the  defendant,    field, 

1.  That  the  notice  of  dishonour  was  sufficient,  as  the  defendant  must 
be  taken  to  have  held  out  the  office  of  the  Company  as  his  place  of  busi- 
ness for  that  transaction. 

2.  Per  Cockbum  C.  J.  and  Blackburn  J.  SembU,  that  the  nlaintiff 
had  not  used  such  diligence  as  would  excuse  giving  notice  of  dishonour. 


•r\ECLAKATION  upon  a  bill  of  exchange,  payable 
three  months  after  date,  accepted  by  The  Industrial 
London  Loan  and  Interest  Company,  Limited,  and  in- 
dorsed by  the  defendant,  alleging  due  presentment  and 
due  notice  of  dishonour. 

Plea,  denying  notice  of  dishonour. 

Issue. 

On  the  trial,  before  Blmckburn  J.,  at  the  London  Sit- 
tings, after  Michaelmas  Term,  1868,  it  appeared  that.  The 
Industrial  London  Loan  and  Interest  Company,  Limited, 
being  indebted  to  the  plaintiff  for  stationery  supplied 
to  them,  and  the  plaintiff,  being  about  to  sue  the 
Company,  agreed  to  take  a  bill  of  exchange  for  the 
amount  of  the  debt  accepted  by  the  Company  on 
condition  that  it  was  indorsed  by  two  of  the  directors. 
The  parties  met  at  the  Company's  office,  20  Great 
George  Street,  Westminster,  and  the  bill  was  then  and 
there  accepted  by  the  manager  for  the  Company,  and 
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indorsed  by  tlie  defendant  and  J.  J.j  both  of  whom        1869. 

were  acting  directors ;  the  defendant  being  told  by  the     bbbbidob 

manager  that  he  was  incurring  no  responsibility.    The    YvrwvKAjjt, 

Company   soon    afterwards  became    embarrassed^  and 

was  in  the  couTse  of  being  wound  up  when  the  bill 

became  due.      The  bill  being  dishonoured^  notice  of 

diafaononr  was  sent  to  the  defendant  addressed  to  the 

office  of  the  Company,  but  the  defendant  had  ceased  to 

attend  there,  and  it  did  not  reach  him  in  due  time.  The 

plaintiff,  who  was  called  as  a  witness,  stated  that  he  had 

inquired  as  to  the  defendant's  place  of  residence  without 

success  firom  one  of  the  directors  of  the  Company  and 

at  the  office  of  The  Provident  Union  Company^  Bridge 

Streetj  with  which  he  had  been  told^that  The  Industrial 

London  Loan  and  Interest  Company ^  Limited^  were  going 

to  amalgamate ;  that  for  that  reason  he  did  not  inquire 

at  the  office  of  the  latter  Company ;  and  that  he  did  not 

know  of  any  other  place  at  which  he  could  inquire. 

The  address  of  the  defendant  was  not  in  the   Court 

Guide. 

The  learned  Judge  left  to  the  jury  the  question, 
whether  the  plaintiff  by  reasonable  diligence  could  have 
found  the  address  of  the  defendant  for  the  purpose  of 
giving  him  notice  of  dishonour,  and  whether  he  had 
used  reasonable  diligence. 

The  jury  found  that  the  plaintiff  had  done  all  he 
could  reasonably  do  for  the  purpose  of  finding  out  the 
address  of  the  defendant;  and  a  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  move  to  enter 
a  nonsuit  or  verdict  for  the  defendant. 
In  Hilary  Term,  1869, 

Hodgson  obtained  a  rule  nisi  accordingly,  on  the 
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1869.       ground  that  there  was  no  sufficient  notice  of  dishonour 
Bbrbidgi     ^'  excuse  for  not  giving  it.     He  cited  Baieman  ▼. 
FmoIiuLD.    •'^^^'A  C«),  Beveridge  v.  BurgU  (i). 

IVarton  shewed  cause. — First.   It  was  a  question  for 
the  jury  whether  the  plaintiff  used  due  diligence  to  find 
the  address  of  the  defendant,  and  there  was  eyidenoe 
that  he  did ;  Bateman  v.  Joseph  (a),  Siggen  y.  Brawn  (c), 
Hewitt  T.  Thonuon  {d\  Rowe  v.  Tipper  (e),  per  Mavie  J. 

Secondly.  The  bill  being  given  for  a  trade  debt  of 
the  Company,  and  having  been  indorsed  by  the  defen- 
dant as  surety  for  the  Company  and  at  the  office  of  the 
Company,  it  was  reasonable  to  send  notice  of  dishonour 
to  the  defendant  at  the  place  of  business  of  the  Com- 
pany.    \Lush  J.    It  is  not  to  be  supposed  that  the 
director  of  a  Company  attends  every  day  at  the  office 
of  the  Company.] 

Hodgson,  in  support  of  the  rule,  was  desired  to  confine 
his  argument  to  the  question  whether  notice  of  dishonour 
was  not  properly  sent  to  the  office  of  the  Company  as 
the  plaintiff  did  not  know  of  any  other  address  of  the 
defendant. — The  place  to  which  notice  of  dishonour  is 
to  be  sent  does  not  depend  upon  the  circumstuices 
under  which  the  bill  was  given.  In  Bgles  on  Bitts,  278, 
10th  ed.,  it  is  said,  *'  As  to  the  place  at  which  notice 
is  to  be  given,  a  notice  of  dishonour  should  regularly 
be  sent  to  the  place  of  business,  or  to  the  residence  of 
the  party  for  whom  it  is  designed.'^  In  Re  The  Leeds 
Banking  Company.  Ex  parte  JPrange  (/)  Kindersleg  V.  C. 

(a)  2  Camp.  461 ;  12  Etui  433.  {h)  3  Camp.  262. 

(c)  1  M.  4- Sob.  620.  (rf)  1  Af.  #  Rob.  643. 

(«)  13  a  B.  249.  266-7. 
(/)  35  L.  J.  Chanc.  33 ;  L.B.lEq.  Ca.  1. 
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beld  tbat  a   reference  by  the  indorsement  to  certain       1869. 

persons  as  the  indorser's  agents  for  payment  of  the  bill     Bkrbidqi 

did  not  oonstitnte  them  agents  to  receive  on  his  behalf  FiTsaiaALD. 

notice  of  dishonour.  [BlachbumJ,  Does  the  defendant's 

indorsing  the  bill  under  the  circumstances  estop  him 

from  alleging  that  a  notice  of  dishonour  sent  to  the  office 

of  the  Company  has  not  reached  him  ?     Cochbum  C.  J. 

Is  not  the  office  of  the  Company  his  place  of  business 

for  this  particular  transaction  ?  It  is  common  knowledge 

that  many  persons  who  act  as  directors  of  Companies 

have  no  place  of  business.]   The  Company  was  in  course 

of  liquidation,  and  therefore  20  Great  George  Street, 

WestminsteTy  was  not  their  place  of  business. 

CocKBUBN  C.  J.   The  general  rule  is,  that  the  holder 
of  a    bill  of  exchange  intending  to  sue  an  indorser 
must  give  due  notice  of  dishonour  if  the  bill  when  due 
i»  not  met  by  the  acceptor ;  and  he  must  use  reason- 
able diligence    to   find  him    either  at    his    place  of 
residence  if  he  is  not  a  man  of  business,  or  at  his  place 
of  business  if  the  bill  was  indorsed  in  the  way  of  his 
business  or  trade ;  and  if  the  bill  was  given  or  indorsed 
in  the  way  of  business  it  is  enough  if  the  holder  give 
notice  of  dishonour  at  the  place  of  business.     In  the 
present  case  the  notice  of  dishonour  was  given  at  the 
office  of  the  Company  of  which  the  defendant  was  a 
director.      The  question  is  whether  the  office  of  the 
Company  was  the  place  of  business  of  the  defendant,  or 
at  all  events  whether  the  defendant    authorized  the 
plaintiff  to  treat  it  as  his  place  of  business  for  the  pur- 
pose of  the  bill,  or  as  the  place  where  the  plaintiff  might 
reasonably  presume  that  he  might  be  found.     The  bill 
was  given  in  respect  of  a  debt  due  from  the  Company 
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1869.  o^  which  the  defendant  was  a  director,  and  the  plaintiff 
BsBRiooB  ii^sisted  that  it  should  have  the  names  of  two  directors 
iMirn  **  ^^  additional  security  for  payment  of  it  This  trans- 
action took  place  at  the  office  of  the  Company  as  a 
business  transaction  of  the  Company,  and  the  defen- 
dant in  endorsing  it  was  influenced  by  the  consideration 
that  he  would  not  be  liable  in  his  private  capacity. 
Under  these  circumstances  the  defendant  authorised 
the  plaintiff  to  treat  the  indorsing  of  the  bill  as  a  trans- 
action of  the  Company,  and  the  office  of  the  Company 
as  the  place  at  which  in  case  the  bill  was  not  paid  he 
might  be  found  or  where  the  notice  of  dishonour  would 
reach  him ;  therefore  the  plaintiff  has,  in  sending  this 
notice  of  dishonour,  satisfied  the  requirement  of  the 
law. 

If  it  was  necessary  to  decide  the  other  question  whether 
the  plaintiff  used  reasonable  diligence  to  fiud  out  the 
private  residence  of  the  defendant,  I  should  have  thought 
that  he  did  not. 

Blackburn  J.  There  is  no  doubt  about  the  rule  of 
law  that  the  holder  of  a  dishonoured  bill  of  exchange 
who  means  to  sue  one  of  the  prior  parties  to  the  bill 
must  give  him  due  notice  of  dishonour  unless  he  is 
excused  by  circumstances.  And  he  would  be  excused 
if  after  due  diligence  in  making  inquiries  he  could  not 
find  him,  and  there  was  no  place  at  which  the  notice  of 
dishonour  could  from  the  nature  of  the  bill  be  given.  In 
the  present  case  I  agree  with  my  Lord  that  it  is  very  doubt- 
ful whether  there  is  sufficient  evidence  of  the  plaintiff 
having  used  due  diligence.  But  this  rule  may  be  disposed 
of  on  the  question  whether  there  was  notice  of  dishonour 
in  fact     The  holder  of  a  bill  fulfils  his  duty  by  sending 
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the  notice  to  the  place  which  the  indoraer  held  forth  as        1869. 
that  at  which  it  should  be  given  to  him.    If  a  person     Bsuidgb^ 
draws  a  bill  and  dates  it  '^London,'^  he  holds  forth  that   y,„o^,.D. 
a  letter  so  directed  will  find  him^  and  it  is  safficient  that 
notice  of  dishonour  so  addressed  should  be  sent  by  the 
post ;  (Jlarke  ▼.  Sharpe  (a).  So,  when  the  place  of  business 
of  the  drawer  or  indorser  is  not  at  his  private  resi- 
dence, it  is  bj  the  usage  of  trade  sufficient  to  send 
the  notice  to  the  former.     In   the  present  case  the 
defendant  was  not  a  man  of  business,  and  there  was 
nothing  to  make  his  private  residence  known  to  persons 
transacting  business  with  the  Company.  The  giving  and 
indorsing  of  the  bill  was  a  business  transaction  of  the 
Company.     The  plaintiff  was  ignorant  of  the  defend- 
ant except  that  ho  was  a  director  of  the  Company,  and 
the  question  is,  whether  the  circumstances  imder  which 
the  bill  was  given  and  indorsed  did  not  domicile  the  bill, 
as  I  may  call  it,  at  the  Company's  office,  so  as  to  entitle 
the  plaintiff  to  send  the  notice  there.     The  plaintiff 
fulfilled  his  duty  by  sending  the  notice  to  20  Great 
George  Street,  Westminster,  for  the  same  reason  as  the 
holder  of  a  bill  dated  London  was  held  to  have  done 
enough  by  sending  it  in  a  letter  addressed  *•  London*^ 
I  do  not  mean  to  say  that  whenever  a  director  indorses 
a  bill  of  exchange  as  surety  for  his  Company  the  send- 
ing notice  of  dishonour  to  the  place  of  business  of  the 
Company  is  sufficient,  but  only  when  it  may  be  fairly 
said  that  the  bill  was  domiciled  there  or  the  defendant 
impliedly  stated  that  the  place  of  business  of  the  Com- 
pany was  the  place  where  he  would  be  found. 

Lush  J.    A  notice  of  dishonour  is  good  if  sent  to 

(a)  ^M,^W.  166. 
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the  place  of  business  of  the  indorser,  thongh  it  may  be 
sent  to  his  private  residence.  This  was  a  business  bill 
of  the  Company,  and  indorsed  by  the  defendant  at  the 
office  of  the  Company  without  any  notification  that  he 
had  any  other  address  than  the  Company^s  office ;  there- 
fore it  may  well  be  considered  as  the  defendant's  place 
of  business  for  the  purpose  of  the  bill. 


Hatbs  J.  concurred. 


Rule  discharged. 


Friday, 
June  ij 


1th. 
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The  Queen  against  John  Babbow,  Clerk,  and 

others. 

Before  Lush  and  Hayes  JJ.,  in  the  Bail  Court 

1.  Stat.  58  Q,  3.  c,  69.  s.  1.,  which  requires  notice  of  a  "  meetiiis  of 
the  inhabitants  in  Testiy  of  or  for  any  parish"  to  be  ci^en  three  days 
before  the  day  to  be  appointed  for  holoing  it  by  the  publication  of  it  on 
some  Sunday,  applies  only  to  a  common  law  parish,  and  not  to  a  district 
for  ecclesiastical  purposes  created  under  either  of  the  Church  Building 
Acts,  68  G.  3.  e,  45.  and  59  G,  3.  c,  134. 

2.  In  an  ecclesiastical  district  created  under  one  of  those  Church 
Building  Acts,  notice  of  a  vestry  meeting  for  the  election  of  church- 
wardens was  given  on  Good  Friday,  and  the  meeting  for  the  election 
was  held  on  lister  Tuesday.    Held,  that  the  election  was  valid. 


13  ULE  calling  on  the  vicar  and  churchwardens  of  the 
parish  of  Blozwich,  in  the  county  of  Stafford,  to 
shew  cause  why  a  writ  of  mandamus  should  not^l^issney 
commanding  them  to  convene  a  meeting  in  vestry  of 
the  inhabitant  ratepayers  of  the  parish,  and  proceed  to 
the  election  of  a  churchwarden  for  the  remainder  of  the 
year. 
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is  a  district  in  the  parish  of  fValsall,  in  the        1869, 
county  of  Stafford^  created  under  one  of  the  Church    The  Qubbk 
Building  Acts,  58  6. 3.  c.  45.  and  59  G.  3.  e.  134.    For      bae«ow. 
geneml  purposes  it  is  part  of  the  parish  of  fVaUatt ;  it 
does  not  maintain  its  own  poor,  and  has  no  separate 
OTerseers  of  the  poor.    It  has  been  the  custom  in  the 
district   for  thirty  years  to  hold  vestry  meetings  for 
the  election  of  churchwardens  on  JEaster  Tuesday  in 
every  year,  and  notices  of  the  meetings  for  that  purpose 
have  always  been  affixed  to  the  church  door  on  the 
preceding  Good  Friday.    This  practice  was  adopted  on 
Good  Friday f  the  26th  March,  1869 ;  and  at  a  vestry 
meeting  held  on  the  following  Easter  Tuesday  two 
churchwardens  were  elected. 

The  rule  was  obtained  on  the  ground  that  the  vestry 
meeting  was  irregularly  held,  inasmuch  as  sufficient 
notice  had  not  been  given  in  pursuance  of  stat.  58 
G.  3.  e.  69.  s.  1. 

Stat  58  (7.  3.  c.  69.  s.  1.,  reciting  that  **  it  is  expe- 
dient to  regulate  the  manner  of  holding  parish  vestries, 
and  the  right  of  voting  therein,^'  enacts  that  ''no 
▼estry  or  meeting  of  the  inhabitants  in  vestry  of  or  for 
any  parish  shall  be  holden  until  public  notice  shall  have 
been  given  of  such  vestry,  and  of  the  place  and  hour  of 
holding  the  same,  and  the  special  purpose  thereof,  three 
days  at  the  least  before  the  day  to  be  appointed  for 
holding  such  vestry,  by  the  publication  of  such  notice 
in  the  parish  church  or  chapel  on  some  Sunday  •  •  .  .  , 
and  by  affixing  the  same,  fairly  written  or  printed,  on 
the  principal  door  of  such  church  or  chapeL^' 

Sect.  2.  ''And  for  the  more  orderly  conduct  of 
vestries,  be  it  further  enacted,  That  in  case  the  rector 
or  vicar  or  perpetual  curate  shall  not  be  present,  the 
persons  so  assembled  in  pursuance  of  such  notice  shall 
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1869.        forthwith  nominate  and  appoint  ....     one  of  the 
Tbe  Qusn    inhabitants  of  snch  parish  to  be  the  chairman  of  and 
Baesow.     preside  in  every  such  vestry;  .  .  .  •  and  minutea  of  the 
proceedings  and  resolutions  of  every  vestry  shall   be 
fairly  and  distinctly  entered  in  a  book  (to  be  provided 
for  that  purpose  by  the  churchwardens  and  overseers 
of  the  poor),  and  shall  be  signed  by  the  chairman,"  &a 
Sect.  7.  •'  Provided  always,  and  be  it  further  enacted. 
That  all  provisions,  authorities,  and  directions    in  this 
Act  contained  in  relation  to  parishes,  shall  extend,  and 
be  construed  to  extend,  to  all   townships,  vills,    and 
places  having  separate  overseers  of  the  poor  and  main- 
taining their  poor  separately,  and  that  all  the  directions 
and  r^ulations  herein  contained  in  r^ard  to  vestries 
shall  extend  and  be  applied  to  all  meetings  which  may 
by  law  be  holden  of  the  inhabitants  of  any  parish, 
township,  vill,  or  place,  for  any  of  the  purposes  in  this 
Act  expressed ;  and  that  tbe  notices  by  this  Act  required 
to  be  given  of  eveiy  vestry  may,  in  places  in  which 

there  is  or  shall  be  no  parish  church  or  chapel, 

be  given  and  published  in  such  manner  as  notices  of 
the  like  nature  shall  have  been  there  usually  given  and 
paUiahed,  or  as  shall  be  most  effectual  for  communi- 
cating the  same  to  the  inhabitants  of  every  such  parish, 
township,  vill,  or  place  respectively." 

J.  O.  Gf^iU  shewed  cause.— Stat.  58  G.  &  e.  69. 
applies  to  vestry  meetings  in  wdinary  common  law 
parishes,  which  have  separate  overseers  and  maintsin 
their  own  poor  aqtaratdy,  and  not  to  vestry  meetings 
in  districts  created  for  ecclesiastical  purposes.  The 
Church  Building  Act,  59  6.  3.  c.  134  i.  23.,  which 
empowers  the  church  or  chapel  wardens  to  levy  church 
rates  made  under  the  provisions  of  the  Church  Building 


XXXIL  VICTORIA.  677 

Act,  58  G.  3.  e.  45.  or  that  Act,  contains  a  proviso  that       1869. 
they  «'  shall  not  in  yirtne  of  such  office  he  deemed  over-    The  Qusxii 
seers  of  the  poor."      Further,  stat  58  G.  3.  c.  69.  does     B^^i^w. 
not  apply  to  the  annual  meetings  of  the  inhabitants  in 
vestry  for  electing  churchwardens,  which  are  always  held 
on  a  certain  day ;  In  re  The  Churchwardens  of  St  Faith  (a), 
coram  £rk  J.,  in  the  Bail  Court. 

Harington^  in  support  of  the  rule. — There  is  nothing 
in  sect.  1  of  stat.  58  G.  3.  c.  69.  to  confine  its  operation 
to  vestry  meetings  held  for  lay  purposes  only  \  and,  by 
sect.  7,  "  all  the  directions  and  regulations  herein  con- 
tained in  regard  to  vestries  shall  extend  and  be  applied 
to  all   meetings  which  may  by  law  be  holden  of  the 
inhabitants  of  any  parish,  township,  vill,  or  place,  for 
any  of  the   purposes  in  this  Act   expressed.^'     Stat. 
58  G.  3.  c.  45.  s.  73.  enacts  that  the  churchwardens  for 
every  church  built  under  the  provisions  of  that  Act 
shall  be  appointed  in  the  same  manner  as  churchwardens 
are  in  an  ordinary  parish.    And  stat  59  G,  3«  c.  134 
A  30.  provides  that  where  there  is  no  distinct  vestry 
belonging  to  a  district,  in  which  a  church  is  built  under 
the  provisions  of  stat.  58  G.  3.  c.  45.  or  that  Act,  a 
select  vestry  shall  be  appointed  by  the  Commissioners. 
It  is  implied  that  the  election  of  churchwardens  shall 
take  place  at  the  ordinary  meeting  of  inhabitants  in 
vestry  assembled.     [Hayei  J.    Select  vestries  formed 
under  the  Church  Building  Acts  are  abolished  by  stat. 
14  &  15  Viet.  c.  97.  t.  23.] 

Lush  J.    Although  I  have  not  been  entirely  tree 

(a)  27  L.  J.  Q.  B.  168  ;   ntm.  Beg.  y.  The  Inhabitants  of  St.  Faith, 
2  Jur.  N,  S.  212. 
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IS69.  from  doubt  on  the  pointy  I  do  not  fed  justified  in 
The;QuEBN  putting  the  parties  to  the  expense  of  a  mandamus.  If 
Babrow.  Bloxwich  is  an  ecclesiastical  district  created  under  either 
of  the  Church  Building  Acts,  58  G.  3.  c.  45.  and  59  G.  3. 
c.  134.^  it  is  not  a  separate  parish.  The  question  is  whe- 
ther Sturges  Bourne'^  Act,  58  G,  3.  c,  69.»  applies  to 
such  a  district  and  to  a  Tcstry  meeting  held  solely  for  the 
purpose  of  electing  churchwardens  in  it.  Stat.  58  G.  3. 
c.  45.  s.  73.  enacts,  "  That  two  fit  and  proper  persons 
shall  be  appointed  to  act  as  churchwardens  for  every 
church  or  chapel  built  or  appropriated  under  the  pro- 
yisious  of  this  Act,  at  the  usual  period  of  appointing 
parish  officers  in  every  year,  and  shall  be  chosen,  one 
by  the  incumbent  of  the  church  or  chapel  for  the  time 
being,  and  the  other  by  the  inhabitant  householders 
entitled  to  vote  in  the  election  of  churchwardens 
residing  in  the  district  to  which  the  church  or  chapel 
shall  belong.''  The  persons  then  entitled  to  vote  were 
all  persons  paying  scot  and  lot,  but  sect.  3  of  Sturgei 
Bourne's  Act,  which  was  passed  subsequently  in  the  same 
session,  altered  the  manner  of  voting  in  parish  vestries. 
Stat  59  G.  3.  c.  134.  *.  30.  enacts,  "That  in  every 
district,  parish,  or  division  of  any  parish  or  district, 
chapelry,  or  consolidated  chapelry,  in  which  any  church 
or  chapel  shall  be  built,  acquired,  or  appropriated 
under  the  provisions  of"  stat  58  G.  3.  c,  45.  **or 
this  Act,  in  which  there  shall  not  be  a  distinct  vestry 
belonging  to  such  district  or  division,  a  select  vestry'' 
shall  be  appointed  by  the  commissioners.  This  statute 
was  passed  in  the  session  after  Sturges  Bourne^  Act, 
and,  if  the  Legislature  had  intended  that  Sturges  Bournes 
Act  should  apply  to  vestries  under  it,  we  should  have 
expected  that  there  would  have  been  expressions  to  in- 
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dicate  that  intentioiL    There  are  however  none  rach.        1869. 

The  Ist   section   of  Sturge$  Bournes  Act  is  in  terms    The  Qdkkm 

coDfined  to  parishes.    The  interpretation  clause,  sect  7,      bawiow. 

extends  its  provisions  "to  all  townships,  vills,  and  places 

having  separate  overseers  of  the  poor  and  maintaining 

their  poor  separately/'  and  its  directions  in  r^ard  to 

vestries  •'  to  all  meetings  which  may  by  law  be  holden 

of  the  inhabitants  of  any  parish,  township,  vill,  or  place 

for  any  of  the  purposes  in  this  Act  expressed ;''   but 

this  provision  excludes  ecclesiastical  districts  which  do 

not  maintain  their  own  poor.    Again,  by  sect.  2,  **  in 

case  the  rector  or  vicar  or  perpetual  curate  shall  not  be 

present/'  the  meeting  is  to  appoint  a  chairman ;  and, 

farther  on^  minutes  of  the  proceedings  and  resolutions  of 

every  vestry  shall  be  entered  in  a  book  "  (to  be  provided 

for  that  purpose  by  the  churchwardens  and  overseers  of 

the  poor)'' ;  but  in  a  district  such  as  Bloxwich,  created  for 

ecclesiastical  purposes  only,  there  are  no  overseers  of  the 

poor.    All  the  sections  contemplate  places  where  there 

sure  churchwardens  and  overseers  of  the  poor.    Looking 

at  the  words  of  Sturgei  Bournes  Act  and  of  the  two 

Church  Building  Acts,  one  passed  before  and  the  other 

softer  that  Act,  I  think  that  Sturges  Bournes  Act  does 

not  apply  to  vestries  of  ecclesiastical  districts  created 

>uider  the  Church  Building  Acts. 

Hates  J.  I  also  think  that  the  words  of  Sturges 
Bourne's  Act  practically  exclude  this  district,  and  there 
are  no  words  in  the  Church  BuUding  Acts  to  bring  them 
within  it.  Therefore  the  provisions  of  Sturges  Bournes 
Act  as  to  the  notice  for  holding  vestries  do  not  apply  to 
the  vestry  meeting  in  Bloxwich. 

Rule  discharged. 

VOL.  X.  2  Y  B.   &  s. 
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26  ^  26  Vict. 
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Descrijition 
9 f  subject. 


Ex  parte  Walker,  In  re  Graves. 

W.  was  coDTict«d  upon  an  infonnation  under  stat.  24  &  25  Viet, 
c.  68.  s.  6^  that  he,  not  bein^  the  proprietor  of  copyright  in  certain 
paintings  and  photo^phs,  nnlawfmly  sold  copies  thereof.  At  the 
hearing,  certified  copies  of  entries  of  the  assignments  of  the  copyright 
in  the  pictures  and  photographs  to  G.  in  the  register  of  proprietors  kept 
in  pnrsnance  of  sect.  4,  were  produced  by  him  as  evidence  of  his  pro- 
perty therein.  The  copyright  in  the  pictures  had  become  Tested  in  G. 
through  mesne  assignments  from  the  painters.  There  was  no  entry  in 
the  register  of  the  assignment  to  the  persons  from  whom  G.  purchaised, 
nor  of  the  copyright  of  the  painter.  The  photographs  were  made  for  G. 
from  enj^vings  of  which  ne  was  the  proprietor.  The  description  of 
one  of  the  paintings  in  the  register  was  "  A  Piper  and  a  Pair  of  Nut- 
crackers/' with  the  name  of  me  painter,  Sir  E.  Landseer,  R.  A.  Upon 
an  application  to  the  Court  by  Jr.  imder  stat  5  &  6  Vict.  c.  45.  «.  14., 
whicn  was  incorporated  in  stat  25  &  26  Vict*  c.  68.  by  sect  5  of  the 
latter  Act,  to  expunge  the  entries.    Held, 

1.  That  W.  was  not  a  person  *' aggrieved'*  within  stat  5  &  6  Viet, 
e.  45.  s.  14. 

2.  That  G.  was  proprietor  of  the  oopyri^t  within  eect  6^  and  his 
title  sufficiently  registered  under  sect.  4,  as  that  section  did  not  make  it 
necessary  that  any  previous  assignment  nor  the  copyright  of  the  painter 
should  be  registerea. 

3.  That  the  description  "  A  Piper  and  a  Pair  of  Kntcrackers"  was 
sufficient  for  the  purpose  of  sect.  6. 

4.  That  there  was  copyright  in  a  photograph  of  an  engraving  of  a 
picture. 

JUNE  1.  Underdoum  obtained  a  rule  calling  npon 
Henry  Graves,  and  the  registering  officer  appointed 
by  the  Stationers  Company  for  the  purposes  of  stat. 
5  &  6  Vict  c.  45.,  to  shew  cause  why  the  registering 
officer  should  not  expunge  certain  entries  in  the 
register  of  proprietors  of  copyright  in  paintings,  draw- 
ings, and  photographs,  (to  wit)  an  entry,  bearing  date  the 
2nd  August,  1868,  of  an  oil  painting,  ''A  Piper  and  a 
Pair  of  Nutcrackers,'*  whereof  the  date  of  agreement 
and  assignment  is  entered  as  of  the  29th  July,  1865, 
names  of  the  parties  to  the  agreement,  Tj^uis  Victor 
Flatow,  Henry  Graves,  name  and  place  of  abode  of  pro- 
prietor of  copyright,  Henry  Graves,  6,  Pall  Mall,  name 
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wad  place  of  abode  of  author  of  work.  Sir  E.  Landseer,       1869. 
^o.  1,  St  John^s  Wood  Road;  two  entries  each  bearing      £x  parte 
date  the  4th  September,  1866,  of  ''My  First  Sermon''      ^^n"** 
and  "My  Second  Sermon,'^  date  of  agreement  and  as- 
agnment  the  18th  August,  1866,  names  of  parties  to 
agreement,  Moore,  McQueen  jf  Co.  {Limited),  Henry 
Grapes  If  Co.,  name  and  place  of  abode  of  author  of 
work,  John  Everett  MiUais,  B.A.,  7,  Cromu>ett  Place,  Soutii 
Kensington;  two  entries,  dated  the  6th  January,  1866,  of 
copyright  in  two  several  photographs  entitled  respectively 
"Waiting  for  the  Verdict"  and  «'  The  Acquittal ;''  and  an 
entiy,  dated  the  26th  February,  1866,  of  a  photograph 
'*  Finding  the  Text,''  of  the  copyrights  whereof  Henry 
Graves,  of  6,  Pall  Mall,  is  entered  as  the  proprietor. 

The  rule  was  obtained  on  behalf  of  John  Boulding 
Walker,  against  whom  an  information  had  been  preferred 
befbieametropoUtanpoUcemagistrate,  which  charged  that 
he  not  being  the  proprietor  of  copyright  in  the  paintings 
or  designs  thereof  and  in  the  photographs  mentioned  in 
the  rule,  unlawfully  sold  copies  thereof,  knowing  them 
to  have  been  unlawfully  made.     At  the  hearing  of  the 
information  certified  copies  of  the  entries  of  the  assign- 
ments of  the  copyright  in  the  pictures  and  photographs 
to  Graves  in  the  roister  of  proprietors  of  copyright  in 
paintings,  drawings,  and  photographs  were  produced  by 
him  as  evidence  of  his  property  therein,  and  of  the 
vnignment  of  the  copyrights  to  him. 
"With  r^ard  to  '*  My  First  Sermon"  and  "  My  Second 
Sermon"  the  pictures  and  copyright  therein  had  been 
sold  by  MiUais,  the  painter,  to  Agnew  tf  Folds,  who  sold 
them  to  Moore,  McQueen  jf  Co.     Previously  to  the  sale 
the  business  of  Moore,  McQueen  Sf  Co.  was  under  the 
management  of  tiustees   appointed   by  the  Court  of 

2  T  2 
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1S69.       Chancery  to  wind  it  up.      The  names  of  the  trustees 
£xputa      did  not  appear  in  the  registry  of  the  assignment  to 
x^^^f*      Graoesy  nor  was  there  r^stered  any  memorandam  of 
the  assignment  to  Moort^  McQueen  ff  Co.  by  Agnew 
If  FlaUno^  nor  any  memorandum  of  the  copyright  oX. 
Agmew  ff  Folds. 

The  copyright  of  the  painting  *'  A  Piper  and  a  Pair 
of  Nutcrackers"   had  been   bought  by   Graves  from 
Flataw,  but  no  memorandum  of  the  assignment  by  the 
painter.  Sir  E,  Landseer,  to  Flataw,  nor  of  the  copy- 
right of  Sir  E.  Landseer,  had  been  registered. 

The  three  photographs  were  made  for  Graves,  under  an 
agreement  by  which  the  copyright  in  them  was  reaerred 
to  Graves,  and  were  taken  from  engravings  of  which  he 
was  the  proprietor.  They  were  the  only  photographs 
of  these  subjects* 

It  was  contended,  on  behalf  of  fValker,  that  the  en- 
tries were  not  suffcient  evidence  to  shew  that  Graves 
was  the  proprietor  of  the  copyright  in  the  paintings 
and  photographs. 

The  magistrate  admitted  the  certified  copies  as  primS 
facie  evidence  of  the  proprietorship  of  Graves,  and 
Walker  was  convicted  of  having  sold  twelve  copies  of 
the  works  caUed  "  My  Second  Sermon/'  "  A  Piper  and 
a  Pair  of  Nutcrackers/'  *' Waiting  for  the  Verdict," 
"  The  Acquittal/*  and  «  Finding  the  Text." 

Stat.  5  &  6  VicL  c.  45.  s.  14.  enacts,  <'  That  if  any  person 
shall  deem  himself  aggrieved  by  any  entry  made  under 
colour  of  this  Act  in  the  said  book  of  r^istry,  it  shall 
be  lawful  for  such  person  to  apply  by  motion  to  the 
Court  of  Queen's  Bench,  Court  of  Common  Pleas, 
or  Court  of  Exchequer,  in  term  time,  or  to  apply  by 
summons  to  any  Judge  of  either  of  such  Courts  in 
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vacation,  for  an  order  that  such  entry  may  be  expunged        1869. 

or  varied ;  and  that  upon  any  such  application  by  motion      £x  parte 
or  summons  to  either  of  the  said  Courts^  or  to  a  Judge        j„  ^  ' 
as  aforesaid^  such  Court  or  Judge  shall  make  such  order      Gravm. 
for  expunging,  varying^  or  confirming  such  entry,  either 
with  or  without  costs,  as  to  such  Court  or  Judge  shall 
seem  just ;  and  the  ofiScer  appointed  by  the  Stationers 
Company  for  the  purposes  of  this  Act  shall,  on  the 
production  to  him  of  any  such  order  for  expunging 
or  varying  any  such  entry,  expunge  or  vary  the  same 
according  to  the  requisitions  of  such  order/' 

Stat.  25  &  26  Fict  c.  68./'  for  amending  the  law  relating 
to  copyright  in  works  of  the  fine  arts,  and  for  repressing 
the  commission  of  fraud  in  the  production  and  sale  of 
such  works,'' enacts,  sect.  1 :  '•  The  author,  being  a  British 
subject  or  resident  within  the  dominions  of  the  Crown, 
of  every  original  painting,  drawing,  and  photograph  which 
shall  be  or  shall  have  been  made  either  in  the  British 
dominions  or  elsewhere,  and  which  shall  not  have  been 
sold  or  disposed  of  before  the  commencement  of  this 
Act,  and  his  assigns,  shall  have  the  sole  and  exclusive 
right  of  copying,  engraving,  re-producing,  and  multiply- 
bg  such  painting  or  drawing,  and  the  design  thereof, 
or  such  photograph,  and  the  negative  thereof,  by  any 
means  and  of  any  size,  for  the  term  of  the  natural  life  of 
such  author,  and  seven  years  after  his  death ;  provided"  &c. 
Sect.  2.  '*  Nothing  herein  contained  shall  prejudice 
the  right  of  any  person  to  copy  or  use  any  work  in  which 
there  shall  be  no  copyright,  or  to  represent  any  scene  or 
object,  notwithstanding  that  there  may  be  copyright  in 
Bome  representation  of  such  scene  or  object.'' 
Sect.  8.   "All  copyright  under  this  Act  shall  be 
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1869.       deemed  personal  or  moyeable  estate,  and  shall  be  assign- 

Ex  parte      t^ble  at  law,  and  every  assignment  thereof^  and  erery 

i^^     licence  to  use  or  copy  by  any  means  or   process  the 

GftATBfl.      design  or  work  which  shall  be  the  subject  of  such  oopy- 

right«  shall  be  made  by  some  note  or  memorandum  in 

writing,  to  be  signed  by  the  proprietor  of  the  copyright, 

or  by  his  agent  appointed  for  that  purpose  in  writing.'' 

Sect  4.  "  There  shall  be  kept  at  the  Hall  of  the 
Stationers   Company,  by  the  officer  appointed  by  the 
said  Company  for  the  purposes  of  stat.  6  &  6  Fiei.  c.  45., 
''  a  book  or  books,  entitled  '  The  Register  of  Proprietors 
of  Copyright  in  Paintings,  Drawings,  and  Photographs,' 
wherein  shall  be  entered  a  memorandum  of  every  copy« 
right  to  which  any  person  shall  be  entitled  under  this 
Act,  and  also  of  every  subsequent  assignment  of  any 
such  copyright ;  and  such  memorandum  shall  contain  a 
statement  of  the  date  of  such  agreement  or  assignment, 
and  of  the  names  of  the  parties  thereto,  and  of  the  name 
and  place  of  abode  of  the  person  in  whom  such  copy- 
right  shall  be  vested  by  virtue  thereof,  and  of  the  name 
and  place  of  abode  of  the  author  of  the  work  in  which 
there  shall  be  such  copyright,  together  with  a  short 
description  of  the  nature  and  subject  of  such  work,  and 
in  addition  thereto,  if  the  person  registering  shall  so 
desire,  a  sketch,  outline,  or  photograph  of  the  said  work, 
and  no  proprietor  of  any  such  copyright  shall  be  entitled 
to  the  benefit  of  this  Act  until  such  registration,  and  no 
action  shall  be  sustainable  nor  any  penalty  be  recoverable 
in  respect  of  anything  done  before  registration." 

Sect  5  incorporates  the  enactments  in  stat  5  ft  6 
Vict  c.  46.  with  relation,  among  other  things,  to  keeping 
the  register  book,  the  reception  of  certified  copies  in 
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evidence,  the  application  to  the  Courts  and  Judges  by        1869. 
persons  a^;rieyed  by  entries  in  it,  and  the  expunging      ex  parte 
and  varying  such  entries.  ^In^ 

Sect  6.  ''  If  the  author  of  any  painting,  drawing,  or 
photograph  in  which  there  shall  be  subsisting  copyright, 
alter  having  sold  or  disposed  of  such  copyright,  or  if  any 
other  person,  not  being  the  proprietor  for  the  time  being 
of  copyright  in  any  painting,  drawing,  or  photograph, 
shall,  without  the  consent  of  such  proprietor,  repeat, 
copy,  colonrably  imitate,  or  otherwise  multiply  for  sale, 
hire,  exhibition,  or  distribution,  or  cause  or  procure  to 
be  repeated,  fta  any  such  work  or  the  design  thereof,  or, 
knowing  that  any  such  repetition,  copy,  or  other  imita- 
tion has  been  unlawfully  made,  shall  import  into  any 
part  of  the  United  Kingdom^  or  seU,  publish,  let  to  hire, 
exhibit,  or  distribute,  or  offer  for  sale,  hire,  exhibition, 
or  distribution,  or  cause  or  procure  to  be  imported,  &c. 
any  repetition,  copy  or  imitation  of  the  said  work,  or  of 
the  design  thereof,  made  without  such  consent  as  afore- 
said, such  person  for  every  such  offence  shall  forfeit  to 
the  proprietor  of  the  copyright  for  the  time  being,  a 
snm  not  exceeding  10//'  &c. 

Giffard  and  Poland  shewed  cause. — Stat.  5  &  6  VtcL 

c.  45.  s.  14.,  under  which  this  application  is  made,  is 

incorporated  in  stat.  25  &  26  Fict.  c.  68.  by  sect.  5.  of 

the  latter  statute;  and  by  sect.  4  a  register  of  proprietors 

of  copyright  in  paintings,  drawings,  and  photographs  is 

to  be  kept  at  Stationers  Hall  by  the  officer  appointed 

by  the  Company  under  stat.  6  &  6  Vict.  e.  46. 
The  applicant  is  not  a  person  "  aggrieved''  by  the 

entries  within  the  meaning  of  stat.  5  &  6  VicL  c,  45.  s.  14. 

He  is  not  a  person  interested  in  the  copyright  in  these 
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1869.       works,  and  therefore  is  not  entitled  to  the  interference 
£z  parte      ^^  ^^^  Court.    According  to  the  dedsion  in  ChappeU 
^^  re"'      ^*  ^'^y  («)*  ^^  term  applies  only  to  a   person  who 
0»A^»      raises  a  bonft  fide  dispute  as  to  the  title.       In  Mx  parU 
Davidson  (b)  the  Court  of  Common  Pleas   declined  to 
exercise  the  power  of  expunging  an  entry  unless  it  was 
clearly  and  unequivocally  shewn  to  be  false :  Jervis  C.  i^ 
p.  808^  inclined  to  think  that  the  applicant  was  aggrieved ; 
but  WiUe$  J.  said,  p.  311,  the  Court  ^*  must  be  satisfied 
that  there  is  something  unfair  in  the  entry,  by  reason  of 
misconduct  on  the  part  of  the  person  who  made  if^  or  of 
some  right  of  the  applicant  which  has  been  injarionsly 
afiected  thereby."    In  the  present  case  the  applicant 
does  not  shew  that  the  entries  were  fidse^  but  merely 
that  he  detects  some  infirmity  in  the  title.    The  entries 
were  used  only  as  primfi  facie  evidence  of  Graves's  title, 
and  might  have  been  rebutted. 

Further,  sect  1  of  stat  25  &;  26  Vkt  c.  68.  vesta  the 
copyright  of  a  work  of  art  absolutely  in  the  author 
before  registration.  Sect.  4  is  not  a  proviso  to  sect.  1. 
A  proprietor  of  copyright  cannot  have  the  benefit  of 
the  Act  unless  he  is  registered,  but  he  is  not  prevented 
firom  having  it  by  the  author  or  some  intermediate  pro- 
prietor not  having  restored. 

As  to  the  form  of  the  entry,  sect.  4  requires  a 
memorandum  containing  a  statement  of  the  date  of 
the  agreement  or  assignment,  &c.,  '' together  with  a 
short  description  of  the  nature  and  subject  of  such  work, 
and  in  addition  thereto,  if  the  person  registering  shall 
so  desire,  a  sketch,  outline,  or  photograph  of  the  said 
work."  The  meaning  is,  that  the  picture  shall  be  r^;i8- 
tered  so  as  to  be  identified.  The  description  ''  A  Piper 
and  a  Pair  of  Nutcrackers'^  is  sufiScient  for  that  purpose. 

(a)  12  M.  *  W,  303.  {h)  18  C.  B.  207. 
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Ab  to  the  objection  that  a  photograph  taken  from  an        1869. 

engraying  of  a  picture  is  not  the  subject  of  copyright,  ExpMtT" 

the  answer  is  that  such  a  photograph  is  an  original,  ^i^*^"' 

[^Biieibum  J,  A  man  cannot  photograph  a  picture  of  Ga^vw* 
Baphael,  and  then  prevent  other  persons  from  photo- 
graphing  it.] 

Underdaum,  in  support  of  the  rule. — The  applicant  is 
a  person  aggrieyed  within  stat.  5  &  6  Vict  c,  45.  s.  14. 
In  Ckappell  v.  Purday  {a)  the  defendant  did  not  claim 
title  in  the  copyright     According  to  the  report  of  the 
case  in  12  ilf.  S-  W.,  Parke  B.  said,  pp.  806-7,  ''  The 
Legislature  has  not  stated  what  persons  are  to  be  con- 
sidered as  'aggrieved'  by  the  entry,  but  I  think  that 
term  applies  to  those  only  whose  title  conflicts  with  the 
plaintiffl"  This  dictum  is  reported  differently  in  13  Zr.  •/*• 
Exeh.  9,  thus:  "I  think  that  term  ought  not  to  be 
confined  to  those  only  whose  titles  conflict  with  the 
plaintiff  V ;  and  that  appears  to  be  correct,  for  the  next 
sentence,  which  is  found  in  both  reports,  is,  *'  any  person 
wishing  to  publish  a  work  may  deny  another's  claim  of 
monopoly  in  that  work,  and  may,  on  that  account,  be 
considered  as  a  party  'aggrieved'."    In  Ex  parte  David- 
son  (6)  also  the  applicant  had  no  claim  to  the  copyright. 
[He  also  cited  Ex  parte  Bastow  (c).] 

Copyright  is  a  monopoly,  and  a  r^stered  proprietor 
cannot  avail  himself  of  stat  25  &;  26  Vict.  c.  68. 
unless  all  its  provisions  have  been  complied  with ;  Liver- 
pool Borough  Bank  v.  Turner  (d).  Sect.  4  requires  "  a 
memorandum  of  every  copyright  to  which  any  person 
fthall  be  entitled  under  this  Act,  and  also  of  every  sub- 

(a)  12  M.  #  W.  303;  13  L  J.  Exch.  7. 

(6)  2E.fB.  577.  (c)  14  C.  B,  631. 

(d)  IJ.^H.  159. 
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1869.  aeqnent  aangnment  of  any  sach  oopyright.**  The  names 
Ex  parte  of  the  author  and  intermediate  proprietors  should  have 
^iitt^  hecnr^tered;  Newton  v.  Cowie(a);  and,  the  entries 
not  being  in  aooordanoe  with  the  Act,  the  assignment  to 
Walker  ia  invalidated;  Low  ▼.  Routkdge  (b)  per  KUn- 
dersley  V.  C. 

The  description  "  A  Piper  and  a  Pair  of  Nutcrackers'* 
is  insnflBdent  A  picture  of  a  buUfindi  and  two  aquirrels 
could  not  be  identified  by  such  a  descriptiont  nor  do 
those  words  contain  *'  a  short  description  of  the  nature 
and  subject  of  such  work''  as  required  by  sect.  4 ;  JSz 
parte  BeaL  In  re  Beal  and  Graves  (c)  per  Blackburn  3., 
Jefferys  v.  Bootey  (d). 

Lastly,  a  photograph  taken  from  a  picture  or  the 
engraving  of  a  picture  is  not  an  original  within  sect  I. 

Blackburn  J.    This  rule  must  be  discharged.     The 
entries  in  the  roister  are  prima  facie  evidence  that  the 
applicant  has  the  copyright  in   these    paintings  and 
photographs,  so  as  to  give  him  a  right  to  prevent  any 
other  person  from  copying  them.     Stat.  5  &  6  VicL 
c.  45.  s.  11.  makes  the  entry  in  the  register  prim&  Cftcie 
evidence  of  title,  and  shifts  the  burden  of  proof  upon 
the  person  who  is  said  to  have  infringed  the  copyright; 
it  consequently  gives  to  the  person  who  has  been  r^s- 
tered  a  decided  advantage  in  any  contest  on  the  subject. 
[His  Lordship  read  the  14th  section  which,  by  stat. 
25  &  26  Fier.  c.  6&  s.  5.,  is  to  apply  to  the  book  kepC 
under  that  Act]     By  the  words  *'deem  himself  ag- 
grieved/' the  Legislature  did  not  mean  that  any  person 
who  said  he  was  aggrieved  could  apply ;  the  appIicaDt 

(a)  4  Bitiff.  234.  (h)  33  L.  J.  Ckane.  717. 

(f)  9  B.  #  5.  395.  400-1.  (d)  4  H.  L.  C.  815. 
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nmat  ahew  to  the  Ck>urt  that  he  has  the  right  to  consider       1869. 
hunadf  aggrieved.  ez  parte 

The  first  question  therefore  is,  whether  the  applicant     ^^J^** 
has  a  right    to    consider  himself  aggrieved  by  these      Q»av"- 
entries.    Mr.  Graves  claims  to  use  them  as  prim&  facie 
eridence  that  he  has  a  monopoly  in  the  right  of  multi- 
plying copies  of  certain  pictures,  which  right,  but  for 
such  entries,  -would,  prima  fade,  belong  to  the  public. 
In  one  sense   of  the  word,  any  person  claiming  that 
public  right  might  feel  himself  aggrieved  because  they 
interfere  with  his  right,  but  I  think  the  Legislature 
did  not  mean  that  any  person  might  come  and  pick 
holes  in  a  title  to  copyright,  and  claim  to  have  the 
entry  expunged,  unless  the  person  who  made  it  could 
prove  with   precision  everything  relating  to  his   title. 
In  order  to  put  himself  in  the  position  of  a  person 
''^grieved/'  he  must  shew  that  there  is  a  real  and 
substantial  objection  on  the  merits  to  the  title  of  the 
r^;istered  proprietor.    In  such  a  case  the  Court  may 
expunge  or  vary  the  entry  as  seems  just.     But  a  person 
it  not  entitled  to  come  to  the  Court  and  say,  although 
the  registered  proprietor  has  a  good  title  in  equity  and 
in  common  sense,  there  is  a  mistake  or  misspelling  in  a 
name,  or  an  imperfect  signing  of  the  memorandum  of 
^Pyright  or  assignment,  and  therefore  he  is  aggrieved. 
This  would  be  my  opinion  if  it  were  necessary  to  decide 
the  question  in  the  present  case ;  but  it  is  not. 

Stat.  25  &  26  Vict.  c.  68.  creates  the  copyright  in 
paintings,  engravings  and  photographs.  The  exclusive 
right  of  selling  the  painting  or  drawing  or  photograph 
and  the  negative  thereof  is  given  by  sect.  I.  Sect.  2 
contains  a  provision  that,  although  a  person  may  have 
acquired  a  copyright  in  some  representation  of  a  subject, 
that  shall  not  prejudice  the  right  of  another  person  to 
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1869.        ^^^  ^  fresh  photograph  of  the  same  subject  in  which 
£3j     j^^      there  is  no  copyright.     By  sect.  8  the  copyright  in  any 
^In^*'**      painting  may  be  assigned^  and  the  assignment  thereof, 
Graves.      as  well  as  any  licence  to  copy  it,  shall   be  by  memo- 
randum in  writings  and  the  copyright  in   the  subject, 
together  with  the  licence  to  copy  it,  is  then  vested  in 
the  assignee.     By  sect  4  a  memorandum,   containing 
certain  particulars  of  every  copyright,    '^and  alao  of 
every  subsequent  assignment  of  any  such  copyright,'' 
shall  be  entered  in  a  book  in  the  Stationers  HalL 

The  facts   here  are  that,   the   copyright   in  certain 
pictures  having  been  assigned  by  the  painter.  Graves 
became  the  proprietor  of  the  copyright  by  assignment  from 
the  persons  entitled,  and  he  registered  his  title  without 
mentioning  the  assignment  by  the  painter  to  them.    The 
objection  made  by  Mr.  Underdown  is  that  sect.  4,  for  the 
purpose  of  affording  the  means  of  tracing  the  proprietor- 
ship of  the  copyright  in  works  of  art,  requires  that  every 
proprietor  of  copyright  should  register,  and  that  all  prior 
assignments  should  be  registered.     But  there  is  no  such 
provision  in  express  words,  nor  can  it  be  implied  ironi  the 
language  used.    There  is  an  obvious  reason  for  enacting 
that  when  a  person  has  acquired  a  copyright  in  a  particular 
way  before  he  can  take  the  benefit  of  the  statute  he  shall 
enter  that  assignment  upon  the  register.     But  there  is 
no  reason  why,  after  the  artist  has  ceased   to  be  tbe 
proprietor,  he  should  make  an  entry  which  the  proprietor 
is  required  to  make.     Great  injustice  might  result  from. 
such  a  construction,  because  an  artist  might  assign  his 
copyright  before  he  had  time  to  get  it  registered,  and, 
according  to  the  argument  of  Mr.  Underdown,  the  copy- 
right would  be  lost,  because  it  had  not  been  registered 
by  him.     Low  v.  Routledge  {a\  before  Kindersley  V.C, 

(a)  33^./.  CAanr.  717. 
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was  decided  upon  atat  5  &  6  Vict.  c.  45.  s.  18.,  which        1869. 


enacts  that  the   registered  proprietor  of  a  book  may      Ex  parte 

Walkkr 

In  re 
Graybs. 


transfer  the  copyright  by  an  entry  on  the  register  in        in  re 


the  form  g;iven  in  the  Schedule.  The  decision,  there- 
fore, has  no  application  to  the  present  case.  Graves*^ 
title  is  good,  and  the  entry  onght  not  to  be  expunged. 
This  decision  however  will  not  prevent  the  parties  from 
raising  the  question  in  another  form,  and  taking  it  to 
the  House  of  Lords,  if  they  are  so  disposed. 

It  was  also  objected,  as  to  the  r^stration  of  the 

photographs,  that  the  photographing  a  picture  is  not 

an  infringement  of  copyright  within  stat.  25  &  26  Viet. 

c.  68.  8.  1.,  which  vests  the  right  in  the  author  *'of 

eveiy  original  painting,  drawing,  and  photograph.''     It 

was  argued  that  the  word  "original*'  is  to  be  read  with 

the  word  "photograph."  We  can  understand  the  diflFer- 

ence  between  an  original  painting  or  design  and  a  copy 

ot  it,  but  it  is  hard  to  say  what  an  original  photograph 

is.    All  photographs  are  copies  of  some  object,  either 

picture,  statue,  piece  of  architecture,  or  the  like.    And 

I  think  that  the  photograph  of  a  picture  is  an  original 

photograph  so  far  as  this,  that  the  copying  it  is  an 

infringement  of  the  statute.    Sect.  2  provides,  as  I  have 

pointed  out,  though  such  a  provision  was  not  needed, 

that,  although  the  photograph  and  its  negative  may  not 

be  copied,  the  original  subject  matter  of  the  photograph 

may  be  copied,  unless  there  is  some  reason  to  the  oon- 

trsry  beyond  the  fact  that  the  photograph  has  been 

registered. 

The  next  point  is,  that  the  description  of  one  of  these 
pictures,  viz.,  "  A  Piper  and  a  Pair  of  Nutcrackers,"  is 
not  sufficient :  it  was  said  to  be  a  bad  description.  If 
fttiy  person  has  painted  a  picture  which  would  be  more 
properly  so  described,  he  may  be  aggrieved ;  but  I  do 
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1869.       not  aee  that  the  applicant  is  in  any  way  aggrieved  by 
Ex  parte      ^^^  entry  having  been  so  made.    The  question  whether 
inpB **     *^®  description  is  sufficient  may  be  raised  in  another 
way. 


GaATst. 


Mellob  J.    I  am  of  the  same  opinion,    and  I  will 
not  add  anything  except  upon  one  important  point :  as 
to  the  effect  of  registration.  Stat.  25  &  26  Viei.  c.  6S.  s.  1. 
gives,  for  the  first  time,  a  copyright  in  works  of  the  fine 
arts,  bat  makes  it  necessary  that  upon  the  sale  or  disposal 
to,  or  upon  the  making  and  execution  for  or  on  behalf  o/ 
any  other  person,  any  intended  reservation  of  the  copy- 
right to  the  author  or  person  executing  the  work  xnust 
be  in  writing.    Also,  by  sect.  3,  which  enacts  that  the 
copyright  shall  be  assignable,  the  assignee  or  vendee  in 
order  to  acquire  the  copyright  must  have  it  in  writing; 
*'  signed  by  the  proprietor  of  the  copyright,  or  by  his 
agent  appointed  for  that  purpose  in  writing.''     It  £s, 
therefore,  contemplated  that  the  copyright  should  vest 
either  in  the  author  or  in  his  assignee,  provided  they 
have  taken  the  precautions  mentioned  in  the  Ist  and 
2nd  sections.     Sect  4  provides  for  keeping  a  ''r^;ister 
of  proprietors  of  copyright  in  paintings,  drawings,  and 
photographs ;''  and,  reading  this  with  the  preceding  sec- 
tions, there  can  be  no  doubt  that  the  word  ^'proprietor'' 
means  the  person  who,  by  assignment,  has  got  the 
property,  as  well  as  the  author  himself.    If  the  pro- 
prietor, whether  author  or  assignee,  wishes  to  take 
advantage  of  the  Act,  sect.  4  requires  that,  for  the 
purpose  of  preventing  other   persons    infiringing    his 
copyright,  he   must  register.     Before  registration  he 
may  be  the  proprietor  and  is  capable  of  assigning  the 
copyright,  but-he  cannot  sue  for  penalties.  This  appears 
to  me  a  simple  solution  of  the  whole  matter. 
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Hamnen  J.        I  also  am  of  the  same  opinion,  and  I        18G9. 
only  add  a  few  words  upon  the  question  who  is  a  person      ex  parte 
who  has  a  rigbt  to  deem  himself  aggrieved  within  stat.     ^j^""' 
5  &  6  Vici.  e.  45.  *.  14.    This  application  was  originally      Geavm. 
made  upon  one  ground  only,  that  the  applicant  was  a 
person    aggrieved,  because  he  had  been  convicted  by 
means  of  evidence  afforded  by  these  entries.     But  that 
criterion  is  wliolly  untenable.    He  was  not  aggrieved 
by  the  entries  in  the  sense  intended,  for  he  might  have 
adduced  evidence  to  contradict  the  primfi  facie  evidence 
afforded  by  these  entries;  he  was  convicted  upon  legal 
eridence,  and  it  was  his  own  fault  that  he  did  not  rebut 
that  evidence  if  it  was  capable  of  being  rebutted.     He 
is  therefore   in  no  better  position  than  any  other  of 
Her   Majesty's    subjects.     The   other    grounds  upon 
which  he  now  endeavours  to  support  the  application 
are    grounds    which    would    be   open    to    the    whole 
worid.      The    Legislature    did    not    mean    that    any 
person  might  come  to  the  Court  and  say,  ''This  is 
a  Cedse    entry,    and    I    am    aggrieved    by    it.''    The 
reasons  given  by  my  brother  Blackburn  are  sufficient 
to  shew  that.    A  person  making  an  application  under 
ted.  14  must  either  shew  that  the  entry  is  inconsistent 
^th  some  right  which  he  sets  up  in  himself  or  in  some 
other  person,  or  would  interfere  with  some  action  which 
he  intends  to  take.     For  instance,  if  a  person  brought 
to  the  notice  of  the  Court  that  he  had  a  right  to  make 
copies  of  a  work,  but  was  afraid  to  do  so  while  the 
entry  existed,  the  Court  would  entertain  the  application, 
if  they  thought  that  it  was  made  bon&  fide.   But  where, 
as  in  the  present  case,  the  application  is  made  for  the 
purpose  of  raising  a  technical  question,  which  the  appli- 
cant might  raise  quite  as  well  by  giving  specific  evidence 
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for  the  purpose  of  rebutting  the  primS;  fkcie  title  set 
up  by  the  production  of  the  entry,  the  Court  ought  not 
to  grant  the  application  to  expunge  or  alter  the  entiy, 
but  leave  the  party  to  his  other  remedy. 

Bule  discharged. 


Saturday, 
June  12th. 

County  Courts 
Act,  1867, 
30  #  31  Vict, 
e.  142.  s,  6. 
Coats. 

Action  which 
cannot  be 
brought  in 
County  Court. 
Slander. 


Sampson  against  Mackay. 

1.  The  Conntj  Courts  Aet»  1867,  30  &  31  Vict.  c.  142.  s.  &,  •ppliea 
to  actions  which  cannot  be  brought  in  a  County  Court. 

2.  But  the  circumstance  that  the  action  could  only  be  brou^t  in  the 
superior  Court,  is  to  be  taken  into  consideration  bj  ue  Court  or  a  Judge 
in  exercising  their  discretion  under  that  section. 

nPHE  declaration  contained  two  counts  in  slander,  and 
a  third  in  trespass  to  a  dwelling  house. 

On  the  trial,  before  Mellor  3.,  a  verdict  was  found 
for  the  plaintiff  on  the  second  count  in  slander  for  SI., 
and  on  the  count  in  trespass  for  one  farthing :  on  the 
other  count  in  slander,  the  verdict  was  for  the  defen- 
dant. The  learned  Judge  refused  to  certify,  under  stat. 
80  &  81  Vtct.  c.  142.  s.  5.,  that  there  was  sufficient 
reason  for  bringing  the  action  in  the  superior  Court. 

May  26.  Finlay  obtained  a  rule,  calling  upon  the 
defendant  to  shew  cause  why  he  should  not  pay  to  the 
plaintiff  his  costs  of  this  action  to  be  taxed  by  one  of 
the  Masters.  He  cited  Gr^  v.  Wezt  (a),  Craven  v. 
Smith  (5). 

The  County  Courts  Act,  1867,  80  &  81  Vict  a  142. 
s,  5.  "  If  in  any  action  commenced  after  the  passing 
of  this  Act  in  any  of  Her  Majesty's  superior  Courts  of 


(a)  9  £.  #  &  196. 

(6)  28  £.  J.  Exch.  90;  £.  i?.  4 Exeh,  146. 
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recorc),  the  plaintiff  shall  recover  a  sum  not  exceeding        1869. 
20t  if  the    action  is  founded   on  contract,  or  10/.  if      Sampson 
founded   on    tort,  whether  by   verdict,   judgment  by      mackat. 
default,  or  on  demurrer,  or  otherwise,  he  shall  not  be 
entitled  to  any  costs  of  suit  unless  the  Judge  certify  on 
the  record  that  there  was  sufficient  reason  for  bringing 
such  action  in  such  superior  Court,  or  unless  the  Court 
or  a  Judge  at  Chambers  shall  by  rule  or  order  allow 
such  costs/' 

Cook    shewed   cause.— Stat.   80  &  31   Vict.  c.  142. 

s.  5.  applies  to  all  actions  though  they  could  not  be 

brought  in  a  County  Court    The  Common  Law  Proce» 

dure  Act,  1860, 23  &  24  Vict.  c.  126.  s.  34.,  which  enacted 

that  when  the  plaintiff  in  any  action  for  an  alleged 

^nrong  in  any  of  the  superior  Courts  recovered  less  than 

5/.  he  should  not  be  entitled  to  costs  if  the  Judge 

certified  that  the  action  was  not  brought  to  try  a  right, 

and  that  the  trespass  or  grievance  was  not  wilful  and 

mahcious,  and  that  the  action  was  not  fit  to  be  brought, 

provided  a  security  against  actions  being  brought  in 

i^pect  of  wrongs  which  were  not  substantial    [He 

cited    Saunders  v.  Kinoan  (a),   Day^    Common   Law 

Procedure  Acts,  p.  322,  3rd  ed.]      But,  that  section 

being  repealed  by  stat.  30  &;  81  Vict.  c.  142.  s.  83.,  and 

Schedule  (C),  there  will  be  no  security  against  firivolous 

actions  unless  stat.  30  &  31  Vict  c.  142.  s.  5.  applies 

to  all  actions  for  wrongs.     In  Craven  v.  Smith  [b)  it 

was  held  that  actions  for  slander  were  within  sect.  5; 

and  the  fact  that  such  actions  could  not  be  brought 

in  the  County  Court  constituted  only  a  primS  facie  case 

{a)  10  C.  B,  N.  8.  614. 

(b)  38  L,  J,  Exch.  90;  L,  B,  4  Exeh,  146. 

VOL.   X.  2    Z  B.    &  8.  . 
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1869.  for  costs.  Bramwell  B.,  28  L.  J.  Exch.  92,  L.  B.,  4  ExcL 
Sampsoh  ^^^9  observes  on  the  judgment  of  this  Court  in  Grey  t. 
Mackat.  ^^'^  (^)  ^  ^^^  laying  down  a  rule  tihat  in  all  actions 
which  must  be  brought  in  the  superior  Court  an  order 
for  costs  ought  to  be  made.  This  was  not  an  action  for 
▼indication  of  character.  In  order  to  entitle  the  plaintiff 
to  costs,  special  damages  should  be  recoTered* 

Fifday^  in  support  of  the  rule. — First.  Stat.  30  &  81 
Vict  c.  14s2.  is  intituled  "  An  Act  to  amend  the  Acts 
relating  to  the  jurisdiction  of  the  County  Courts."  And 
sect.  6  was  not  intended  to  apply  to  actions  which 
cannot  be  brought  in  a  County  Court;  Grey  ▼.  West  (a). 
The  object  of  that  enactment  was  to  extend  the  juris- 
diction of  the  County  Courts  and  to  disooiuage  the 
bringing  of  actions  for  small  matters  in  the  superior 
Courts. 

Secondly.   Assuming  that  the  Court  has  a  discretioii 
to  allow  the  plaintiff  his  costs,  they  will  exercise  it  in 
favour  of  the  plaintiff  in  the  present  action.    Stat  8  ft  4 
Vict  c.  24.  «.  2.,  in  accordance  with  stat.  21  Jac.  1.  c.  16. 
s.  6.,  fixes  the  amount  of  40f.  as  that  which  entitles 
the  plaintiff  to  costs  in  an  action  of  slander.    Therefore 
under  stat.  SO  &  31  Vict  c.  142.  s.  5.,  where  the  plain- 
tiff recovers  that  amount  it  is  a  strong  prim&  facie  esse 
for  the  Court  allowing  costs ;  Craven  v.  Stniik  (i)  per 
Bramwell  B.    Here  the  amount  given  by  the  jury  oa 
the  second  count  in  slander  was  substantial  peconiaiy 
damage.      In  Hatch  v.  Lewis  (e)  it  was  held  that  stat. 
15  &  16  Vict  c,  54.  s.  4.  gave  to  the  Court  or  a  Judge 

{a)  9B,^S.  196. 

(h)  38  X. «/.  Exch,  90. 92 ;  L.  R,  4  Exch.  146. 151. 

(c)  7  ir.  #•  M  367. 
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at  cbambers   an  original  jurisdiction  to  award  costs^  1869. 

though  it  ought  not  to  be  exercised  upon  facts  substan-  Sampsoi 

tially  the  same  as  those  upon  which  the  Judge  at  the  mackay. 
trial  had  refused  to  certify* 

CocKBUKN  C.  J.  The  case  divides  itself  into  two  ques* 
tions,  which  depend  on  different  considerations.  Mr« 
Rfday  contends,  firsts  that  stat  SO  &  81  Vict.  c.  142.  s.  5. 
does  not  apply  to  such  an  action  as  the  present ;  and 
secondly^  that,  if  it  does,  this  Court  in  the  exercise  of 
their  discretion  ought  to  order  that  the  plaintiff  shall 
reooYer  his  coats.  I  am  of  a  different  opinion  on  both 
points. 

YiiBty  Stat.  80  &  81  Vict  c.  142.  8.  5.  is  general  in  its 
terms,  and  applies  to  actions  which  can  only  be  brought 
in  one  of  the  superior  Courts,  and  it  includes  an  action 
of  slander.     It  has  been  ai^ued  that  as  this  enactment 
is  in  a  statute  relating  to  the  jurisdiction  of  the  County 
Courts,  and  was  primfi  facie  intended  to  force  parties  to 
bring  their  actions  in  one  of  those  Courts,  it  ought 
not  to  be  construed  to  apply  to  actions  which  cannot 
be  brought  there.    But  there  is  a  consideration  which 
very  much  neutralises  this  argument.  Before  the  passing 
of  Stat.  80  &  81  Viet.  c.  142.  the  34th  section  of  The 
Common  Law  Procedure  Act,  1860, 28  &  24  Vict  c.  126., 
enabled  a  Judge  to  deprive  the  plaintiff  of  costs  if  the 
action  was  not  fit  to  be  brought  in  a  superior  Court ; 
and,  considering  the  great  number  of  frivolous  actions 
of  slander  which  have  been  brought,  when  we  find  the 
L^islature  in  a  County  Court  Act  repeating  that  salu- 
tary enactment  it  goes  far  to  shew  that  the  6th  section 
in  the  same  Act,  which  is  general  in  its  terms,  was 

2  z  2 
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1S69.        intended  to  be  general  also  and  to  make  provision  appli- 
"  cable  to  similar  cases. 

Then  the  question  arises  whether^   in  the   exerdae 
of  the  power  given  to  the  Court  hj  stat.  30  &  31  Fiet 
c.  142.  #.  6^  we  ought  to  allow  the  plaintiff  bis  costs  fa 
this  action.    That  must  depend  much  upon  the  report 
made  hj  the  Judge  before  whom  the  cause  was  tried 
as  to  the  nature  of  the  action,  and  the  circumstaoces 
under  which  it  was  brought.  My  brother  MeUor  thought 
that  this  was  a  case  in  which  he  could  not  certify  that 
there  was  sufficient  cause  for  bringing  the  action^  and 
he  now  thinks  that  this  Court  ought  not  to  aQow  the 
costs.     I  concur  in  that  opinion.     The  slander  was  of  a 
very  doubtful   character,  and  the  verdict  was  for  8/. 
only.    Therefore  the  rule  must  be  dischai^ed. 

Blackburn  J.  I  am  of  the  same  opinion^  and  will 
only  add  a  few  words  as  to  the  exercise  of  our  discretion. 
The  cases  of  Grey  v.  West  (a)  and  Craven  v.  Smith  (b) 
decide  that  one  of  the  elements  for  consideration  in 
determining  whether  the  Court  will  exercise  their  dis- 
cretion in  fiEivour  of  allowing  costs  is  that  the  action 
could  not  be  brought  in  the  County  Court  That  makes  a 
strong  prima  facie  case  in  &vour  of  allowing  costs.  Bat 
the  Court  must  also  take  into  account  all  the  dream- 
stances  of  the  case,  together  with  the  opinion  formed  by 
the  Judge  before  whom  it  was  tried,  and  the  amount  of 
damages  given  by  the  jury. 

Mellor  J.   As  to  the  first  question.   If  the  argument 

(a)  9  2?.  #  5.  196. 

(A)  3SL,J.  Exch.  90;  L.  B,  4 Exch.  140. 
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for  the  plaintiff  prevailed^  a  great  encouragement  would        1869. 
be  given  to  the  bringing  of  actions  of  slander  and  other      Sampson 
actions  in  tort.  Mackat. 

As  to  the  second  point  [after  adverting  to  the  circum- 
stances of  the  case] .  There  is  a  distinction  between  the 
discretion  of  the  Judge  who  presides  at  the  trial  in 
granting  or  withholding  his  certificate  and  that  of  the 
Court  or  a  Judge  at  Chambers  in  making  or  withholding 
an  order  for  costs  under  stat.  80  &  31  Vict.  c.  142.  s.  5. 
The  Judge  at  the  trial  determines  whether  he  will  grant 
a  certificate  by  considering  all  the  matters  which  occur 
before  him  in  the  course  of  the  triaL  But  additional 
facts  may  be  brought  to  the  knowledge  of  the  Court  or  a 
Judge  at  Chambers  which  would  be  sufficient  ground  for 
allowing  the  costs^  as  if  the  plaintiff,  intending  to  bring 
his  action  in  the  County  Court,  had,  on  the  request  of 
the  defendant,  brought  it  in  the  superior  Court,  or,  in 
actions  of  slander,  if  there  had  been  a  repetition  of  the 
slander.  Therefore  the  Court  must  look  at  all  the 
circumstances  brought  before  them. 

Hannen  J.  I  am  of  the  same  opinion,  and  will  only 
observe  on  the  bearing  of  Grey  v.  IVest  (a)  upon  the 
present  case.  Stat  30  &  31  Vict,  c,  142.  s.  5.  is  general 
in  its  terms  and  includes  actions  for  slander.  The  Court 
or  a  Judge  at  Chambers  has  by  that  section  power  to 
make  an  order  for  costs  when  the  Judge  who  heard  the 
trial  declined  to  grant  a  certificate.  He  may  rightly 
decline  to  certify  that  there  was  sufficient  cause  for 
bringing  the  action,  but  when  other  facts  are  brought 
to  the  knowledge  of  the  Court  or  a  Judge  at  Chambers, 
it  may  be  proper  that  the  plaintiff  should  be  allowed 

(rt)  D  B,  4'  S.  196. 
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1869.       costs.    Also,  they  may  come  to  the  conclusion  that  the 
Judge  at  the  trial  did  not  exercise  hia  discretion  prc»- 


Sampsoh 


▼.  perly.     That  was  done  in  Grey  v.    West  {a),  and  the 

reasons  which  influenced  the  Court  to  hold  that  the 
costs  ought  to  be  allowed  are  stated  at  the  end  of  the 
judgment,  p.  201 :  "  We  think,  therefore^  that,  as  in 
the  present  case  the  plaintiff  has  recovered  an  amount 
much  beyond  what  would  have  entitled  him  to  costs 
under  the  general  law  applicable  to  actions  for  slander 
in  the  superior  Court,  and,  as  he  could  not  have  sued 
elsewhere,  he  ought  to  be  allowed   his   costs  in  this 
action/'     In  that  case  the  Court  took  into  conaderatioD 
the  fact  that  the  jury  had  given  10/1  damages,  the  ex- 
treme limit  of  a  verdict  not  carrjring  costs ;  if  they  had 
given  \d.  more  the  plaintiff  would  have  had  lus  costs 
without  a  certificate.     Though  at  the  trial  I  took  a 
different  view,  I  have  no  doubt  the  Court  were  right 
Our  decision  does  not  disagree  with  Grey  v.  West  (a)  or 
Craven  v.  Smith  (&}• 

Rule  di8charged(c). 

(a)  9B.^8. 196. 

(6)  28  L.  J.  Exch,  90;  L.  S.  4  Exck.  146. 

(c)  See  Marshall  y.  Martin,  39  L.  J.  Q.B.B5;  X.  R.  bQ.B.23Q. 
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1869. 


Smith  against  Stocks.  Tuesday, 

June  8tb. 


A  grarel  pit  and  a  road  to  it  were  allotted  by  commissionerB  under   3  ^  4  H^.  4. 
an  InclosuFe  Act  to  the  mayejon  of  highways  of  a  hamlet  for  the   c.  27.  se,  2. 3. 
repwr  of  ita  roads  and  ways.     From  1837  to  1863  the  surveyow  ceased   34. 
to  take  graTel  from  the  pit  or  to  nse  the  rwui,  and  took  no  steps  to  assert    Limitation. 
their  right  to  the  pit  or  road,  but  jgot  gravel  for  the  repair  of  the  high-    Gravel  pit. 
waya  from  another  pit  two  miles  off,  which  they  purchased  from  time  to    Surveyor  of 
time  from  the  plaintifTs  father  and  from  the  plamtiff.  The  knd  allotted   hiahwaye, 
for  the  road  and  ecaTcl  pit  was  entirely  surrounded  by  old  enclosures    TtnarU  ap- 
belonging  and  land  allotted  to  the  plaintiff's  predecessors  in  title.    In   pointed  sur* 
1837  the  tenant  of  the  greater  part  of  the  land  in  which  the  nit  was    veyor, 
aitoated  filled  up  part  of  the  pit,  and  from  that  time  cultivated  tne  sur-    Non-interrup- 
feca  aa  arable  land,  together  with  the  adjacent  parts  of  the  field.    In    tion  of  period 
1839  another  tenant  ploughed  up  the  remaining  portion  of  the  pit,  which    of  limitation. 
abutted  upon  lamd  m  his  occupation,  and  alfio  the  allotted  road,  which 
passed  throngih  other  land  in  his  occupation ;  and  both  continued  to  be 
cultivated  bv  the  plaintiff's  tenants  as  arable  land  from  that  time  till 
1863.    In  1844  the  tenant  of  the  plaintiff  who  was  in  occupation  of  the 
warface  of  the  greater  part  of  the  pit,  was  elected  one  of  the  surveyors 
of  the  highways,  and  held  that  office  for  one  year.    On  a  special  case 
givingthe  Court  power  to  draw  inferences  of  fact:  Held, 

\.  That  actual  possession  of  the  gravel  pit  and  road  was  taken  by  the 
tenants  of  the  adjoinine  lands  in  1837  and  1839,  and  therefore  the  title 
of  the  surveyors  of  hi^ways  to  the  gravel  pit  and  road  had,  by  the 
opesration  of  stat.  3  &  4  fT.  4.  <?.  27.  m.  2.  3.  34.,  become  extinguished. 

2.  That  the  circumstance  of  the  tenant  occupving  part  of  the  pit 
|>«in|f  elected  surveyor  of  highways  after  possession  had  been  taken  of 
%  did  not  interrupt  the  runnmg  of  the  period  of  limitation,  as  the  cha- 
"Bcter  of  his  possession  as  tenant  under  the  plaintiff  was  not  altered 
during  his  year  of  office. 

npHIS  was  an   action  on  the  case  for  injuring  the 
plaintiff's  reversion  in   certain  land   by  digging 
Sravel  and  stones  thereon,  and  of  trespass  for  seizing 
the  graveL 

The  defendant  pleaded  to  the  counts  in  case  a  denial 
of  the  land  being  in  the  possession  of  the  plaintiff's 
tenants,  and  ailing  the  laud  to  be  the  defendant's  as 
surveyor  of  highways ;  and  justified  as  surveyor  of  the 
highways  for  the  parish  of  Messingham,  in  the  county 
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1869.      of  Lincoln,  aud  set  oat  in  lus  pleas  part  of  an  Inclosore 


Smith       Act  and  an  award  of  commissioners  under  it. 
Stoom,         T*^®  plaintiff  replied,  relying  upon  the   Statute  of 
Limitations,  3  &  4  IT.  4.  c.  27.  s.  2.,  and  the  cesser  of 
the  estate  and  interest  of  the  defendant  in  the  land 
before  the  alleged  grievance  and  trespass. 

On  the  trial,  before  Smith  J.,  at  the  Uneolnshire 
Spring  Assizes,  1867,  a  verdict  was  found  for  the  plaintiF 
subject  to  the  following  case. 

By  an  Act  of  Parliament,  passed  in  1798,  for  dividing 
and  enclosing  and  allotting  the  open  and  common  fields  and 
other  uninclosed  lands  in  the  township  of  Mtmngham  and 
that  part  of  the  hamlet  of  Eait  Butterwick  in  the  parisli 
of  Metsinffham,  in  the  county  of  Lincoln^  commissioners 
therein  named  were  empowered,  before  any  allotments 
were  made  in  pursuance  of  the  Act,  to  appoint  and  stake 
out  all  such  public  and  private  roads  over  the  lands  to 
be  inclosed  as  they  should  think  proper. 

By  the  same  Act  the  commissioners  were  authorised 
and  required,  before  any  other  allotments  were  made  in 
pursuance  of  the  Act,  to  set  out  and  appoint  such  one  or 
more  piece  or  parcel,  pieces  or  parcels  of  land  from  and 
out  of  the  lands  and  grounds  thereby  directed  to  be 
divided  and  inclosed,  in  such  convenient  places  within 
the  township  of  Messingham  and  part  of  the  hamlet  of 
East  Butterwick  respectively,  as  they  should  think  proper, 
for  getting  stone,  gravel,  sand  and  other  materials  for 
repairing  the  roads  and  ways  within  the  township  and 
hamlet ;   and  it  was  provided  that  such  parcel  of  land 
as  should  be  allotted  in  the  township  and  hamlet  respec- 
tively, for  such  repairs,  should  be  vested  in  the  respective 
surveyor  or  surveyors  of  the  highways  of  the  township 
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or  hamlet  for  tbe  time  beings  and  their  successors,  upon        1869. 
trust  for  the  purposes  in  the  Act  mentioned.  SJfira 

The  Act  further  provided  that,  after  the  setting  out       stocu. 
the  roads  or  ways  within  the  township  and  hamlet,  and 
making  such  allotments  for  laud  for  the  repairs  thereof, 
all  the  grass  and  herbage  growing,  arising  and  renewing 
on  the  roads  and  ways  within  the  township  and  hamlet 
as  also  upon  the  pieces  or  parcels  of  land  to  be  set  out 
and  appointed  for  getting  stone,  gravel,  sand,  or  other 
materials  for  repairing  thereof,  should  belong  to  and  be 
the  property  of  such  person  or  persons  to  whom  the 
commissioners  should  allot  the  same,  exclusive  of  all 
other  persons  whomsoever,  or  should  otherwise  be  applied 
to  and  for  some  general  parochial  and  other  use  or  pur- 
pose, and   should  be  occupied  and  enjoyed  in   such 
manner  as  the  commissioners  should  in  and  by  their 
award  order,  direct,  or  appoint. 

The  commissioners  made  their  award  in  1804,  and 
thereby  amongst  other  things  set  out  and  appointed  a 
piece  or  parcel  of  the  lands  and  grounds  by  the  Act 
directed   to  be  divided  and   enclosed  as  one  private 
carriage,  bridle  and  drift  road,  described  in  the  award  as 
of  the  breadth  of  twenty  feet^  and  as  leading  out  of  the 
Bottetfard  Road  at  the  south  east  corner  of  an  old 
mclosure,  No.  1 14^  in  a  westward  and  northern  direction, 
through  an  allotment  therein  made  to  A.  Walker,  &c., 
No.  107,  to  an  allotment,  No.  106,  therein  made  to  the 
Burveyorsof  the  highways  within  the  township  of  AJessing- 
ham  and  that  part  of  East  Butterwick  lying  in  the  parish 
of  Memngham  for  the  time  beings  for  the  use  of  the  sur- 
veyors of  the  parish  of  Messingham  and  hamlet  of  East 
Butterwick,  and  their  and  every  of  their  servants,  agents, 
and  workmen,  and  all  other  persons  by  them  authorized 
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1869.        to  pass  or  repass  to  and  from  the  same^  aod  which  they 
Smith       directed  to  be  called  The  Norih  Gravel  Pit  Road. 

By  the  award  the  commissioners^  previous  to  setting 
out  or  making  any  other  allotment^  set  out,  appointed, 
allotted  and  awarded  unto  the  surveyor  or  surveyors  of 
the  township  of  Mesnngham  and  that  part  of  the  hamlet 
of  East  BuUerwick  in  the  parish  of  Metsingham,  and 
their  successors  for  ever,  for  getting  stone,  gravel,  sand  or 
other  materials  for  repairing  the  roads  and  ways  within 
the  township  and  hamlet  respectively,  (amongst  others) 
a  piece  or  parcel  of  land.  No.  106,  lying  in  the  North 
Field,  containing  la.  2 r.,  bounded  by  an  allotment  to 
ji.  IValker,  |fc..  No.  107,  on  or  towards  the  east,  north 
and  south,  and  by  an  ancient  inclosure  on  or  towards 
the  west. 

The  commissioners  thereby  also  ordered  and  directed 
that  all  the  grass  and  herbage  growing  and  renewing 
upon  the  roads  and  highways  within  the  township  of 
Metsingham  and  that  part  of  the  hamlet  of  East  Butter- 
fvick  lying  in  the  parish  of  Meuingluim  should  belong 
to  and  be  the  property  of  the  surveyor  or  surveyors  for 
the  time  being,  and  their  successors  for  ever,  of  the  town- 
ship and  hamlet  respectively,  upon  trust  for  the  purposes 
of  keeping  the  roads  and  ways  in  good  and  complete 
repair,  and  all  the  grass  and  herbage  growing,  arising, 
and  renewing  upon  the  pieces  or  parcels  of  land  so  set 
out,  allotted  and  awarded  for  repairing  the  roads  and 
ways  should  belong  to  and  be  the  property  of  the  per- 
son or  persons  in  whose  allotment  or  allotments  the 
same  were  respectively  situate,  lying  and  being. 

At  the  time  when  the  commissioners  made  their 
award  the  land  allotted  for  the  road  and  gravel  pit  was 
entirely   surrounded  by  old  inclosures  belonging  and 
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land  allotted  to  the  plaintiff's  predeoeaaon  in  title,  and        1889. 
whidi  have  continued  in  their  or  his  possesrion  to  the       sunu 

After  the  oommissionerB  had  made  their  award  the 
surveyors  of  the  highways  within  the  township  and 
hamlet  opened  a  gravel  pit  in  the  allotment  No.  106, 
being  the  land  in  the  dedaration  mentioned,  and  con- 
txnued  to  get  gravel  from  such  pit  for  the  repair  of  the 
pariah  highways,  using  for  this  purpose  the  allotted  road, 
up  to  the  year  1837. 

Since  the  year  1837,  until  the  times  ailer  mentioned, 

the  surveyors  did  not  take  gravel  from  the  allotted 

pit  nor  use  the  allotted  road,  and  from  that  time  until 

the  year  1863  they  took  no  steps  whatever  to .  assert 

their  right  to  the  pit  or  road.    In  or  about  the  year 

1887  the  surveyors  got  gravel  for  the  repair  of  the 

pariah  highways  from  a  pit  in  a  field  called,  &c.,  situated 

at  a  distance  of  two  miles  from  the  allotted  pit,  and 

this  gravel  they  purchased  from  time  to  time  from  the 

plaintiff's  father  and  from  the  plaintiff  himself  at  the 

price  of  60/.  per  acre. 

In  1837  Sotcerby^  then  tenant  to  the  plaintiff's  father, 
who  occupied  the  greater  part  of  the  land  in  which  the 
allotted  pit  was  situated,  commenced  filling  up  part  of 
the  pit  by  casting  into  it  several  hundred  loads  of  earth 
and  rubbish,  and  from  the  y^r  1837  until  the  year  1863 
he  took  the  surface  of  that  part  of  the  pit  into  regular 
cultivation  as  arable  land,  together  with  the  adjacent 
parts  of  the  field  in  which  it  was  situated. 

Id  1839  another  tenant  of  the  plaintiff's  father 
ploughed  up  the  small  remaining  portion  of  the  allotted 
pit,  which  abutted  upon  land  in  his  occupation,  and  also 
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1869.        the  allotted  road^  which  passed  through  other  land  in 

Smitu        his  occupation ;    and  from  that  time  until    1863   this 

Stocks.       portion  of  the  pit  and  the  whole  of  the  road  were  used 

and  cultivated  by  the  plaintiff's  tenants    as    ordinary 

arable  land. 

In  1844  Sawerby,  being  then  the  tenant  of  the  plain- 
tiff in  the  occupation  of  the  land  in  which  the  allotted 
pit  was  situated  and  the  surface  of  the  greater  part  o( 
the  pit,  was  elected  one  of  the  surveyors  of  the  highways 
within  the  township  and  hamlet  together,  and  held  that 
office  for  one  year. 

After  the  year  1837  Sowerby  from  time  to  time  took 
small  quantities  of  gravel  and  other  materials  firom  the 
allotted  pit  and  other  parts  of  the  same  field  and  used 
them  for  the  repair  of  a  private  occupation  road  which 
led  from  the  town  street  to  his  own  house  and  to  other 
land  of  the  plaintiff  in  his  occupation,  and  over  part 
of  which  another  person  also  claimed  a  right  of  way. 

From  the  year  1837  until  the  happening  of  the  events 
next  mentioned  neither  the  surveyors  for  the  time  being 
of  the  highways  within  the  township  and  haimlet  uor 
any  other  person  interfered  with  the  quiet  use  and 
enjoyment  by  the  plaintiff's  tenants  of  the  surface  of 
the  allotted  pit  and  road  as  agricultural  land,  nor  did  the 
plaintiff  or  his  tenants  duriug  that  time  pay  any  rent  or 
make  any  acknowledgment  to  the  surveyors  or  to  auv 
other  person  for  that  use  and  enjoyment 

In  1863  the  defendant,  who  was  in  that  year  the 
surveyor  of  the  highways  within  the  township  and  hamlet 
entered  upon  the  plaintiff's  land  and  commenced  digging 
upon  the  site  of  the  allotted  pit  and  took  away  some 
small  gravel  and  earth  for  the  purpose  of  repairing  the 
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highways.  For  this  act,  which  the  plaintiff  alleged  to  1869. 
be  a  trespass^  an  action  was  comn^enced  by  him  against  smith 
the  defendant,  which  was  discontinued  on  the  28th  stocks. 
January^  1868. 

The  caae  then  described  the  acts  done  by  the  defendant 
in  1866  in  asserting  the  claim  of  the  surveyors  of  the 
highways  for  the  township  and  hamlet,  which  were  the 
acts  oomplained  of  in  the  declaration. 

The  pleadings,  the  Indosure  Act,  so  much  of  the 
award  as  was  material,  and  a  plan  were  to  form  part 
of  the  case.  And  it  was  agreed  that  the  Court  should 
be  at  liberty  to  draw  inferences  of  fact. 

The  question  was^  whether  the  defendant  was  justified 
in  committing  the  acts  complained  of. 

Stat.  3  &  4  ^.  4.  c.  27.  s.  2.  ''  No  person  shall  make 
an  entry  or  distress  or  bring  an  action  to  recover  any  land 
or  rent  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress  or  to 
bring  such  action  shall  have  first  accrued  to  some  per- 
son through  whom  he  claims ;  or  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress  or  to  bring  such 
action  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same." 

Sect.  8.  ''  In  the  construction  of  this  Act  the  right 
to  make  an  entry  or  distress  or  bring  an  action  to 
recover  any  land  or  rent  shall  be  deemed  to  have  first 
accrued  at  such  time  as  hereinafter  is  mentioned; 
(that  is  to  say,)  when  the  person  claiming  such  land 
or  rent,  or  some  person  through  whom  he  claims, 
shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such 
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1869.  land,  or  in  receipt  of  sach  rent^  and  shall  wliOe  entitled 
Suira  thereto  have  been  dispossessed^  or  have  diacontiDiied 
Stocks.  *^^^  possession  or  receipt,  then  snch  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  dispoo- 
session  or  discontinuance  of  possession^  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so 
received.*' 

Bj  sect.  84  at  the  determination  of  the  pmod  ai 
limitation  the  right  and  title  of  the  person  out  of 
possession  is  extinguished. 

At  the  Sittings  in  Banc  after  Hilary  Term,  Feb- 
rtiory  1 8,  before  Millob  and  Hannbn  J  J. 

Barker  {Hannay  with  him),  for  the  plaintiff — ^There 
is  abundant  evidence  of  a  discontinuance  of  possession 
of  the  allotted  gravel  pit  hj  the  surv^ors  of  highways 
followed  hj  actual  possession  hj  other  persons.      Under 
the  Inclosure  Act  and  award  the  surveyors  took  the 
fee  in  the  allotted  gravel  pit  and  road  subject  to  the 
right  of  the  plaintiff's  predecessors  in  title  to  the  herb- 
age«  and  the  latter  took  nothing  but  a  right  to  cut 
the  growing  grass  or  to  eat  it  by  the  months  of  their 
cattle.    The  grant  of  the  herbage  does  not  pass  the 
soil ;  Co.  Liit,  4  b. ;  and  therefore  the  filling  up  the 
pit  and  ploughing  the  road  to  it  and  cultivating  tiie 
surface  constituted  a  trespass  and  asserted  ownership  in 
the  soil.     [He  referred  to  Thew  v.   ffingaie,  in  this 
Court,  Trinity  Term,  1862  {a\  and  wa^  then  stopped.] 

Quain  (Ph3briek  with  him),  for  the  defendant— FirBt 
The  defendants  right  as  surveyor  of  highways  is  not 
barred  by  stat.  8  &  4  fT.  4.  c.  27.  m.  8,  4.     The  vat- 

{a)  See  note,  p.  713* 
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yeyon  have  not  been  dispossessed  of  the  grsTel  pit  nor        1869. 

have  they  discontinned   their   possession  of  it  within        Smm 

fleet  4.     A  mere  trespass  upon  the  gravel  pit  was  not       s^^ks. 

a  dispossession  of  the  surveyors.     The  plaintiff  should 

have  shewn  an  actual  working  of  it  by  his  tenant.    In 

Lord  St.  Leonard^  Treatise  on  tlie  New  StatiUee  relating 

to  Property,  2nd  ed.^  p.  83^  it  is  said^  *'<Disoontinuanoe 

of  possession/  in  the  statute  means  an  abandonment  of 

possession  by  one  person  followed  by  the  actual  posses- 

aon  of  another  person^  for  if  no  one  succeed  to  the 

possession   vacated  or  abandoned^  there  could  be  no 

one  in  whose  favour  or  for  whose  protection  the  Act 

could  operate.    To  constitute  discontinuance  there  must 

be  both  dereliction  by  the  person  who  has  the  right ; 

and  actual  possesdon^  whether  adverse  or  not,  to  be 

protected/'  citing  the  judgment  of  the  Court  of  Queen's 

Bench  in  Ireland  in  M'Donnell  v.  M'Kinty  {a),  delivered 

by  Blackburne  C.  J.,  "  Therefore/'  Lord  St.  Leonards 

continues^  referring  to  the  same  case,  "  where  a  man 

conveyed  to  another  certain  land,  reserving  the  mines, 

with  a  right  of  entry,  it  was  held  that  the  right  was  not 

barred  simply  by  the  omission  to  work  them  for  twenty 

yean.    The  grantee  of  the  land  enjoyed  the  lands,  but 

the  possession  of  the  land  was  not  the  possession  of  the 

xnines,  which  had  become  a  distinct  hereditament,  and 

it  was  only  by  user  of  them,  or  by  some  unequivocal 

act  of  possession,  that  the  rightful  owner  could  have 

been  dispossessed  of  them.''  And  in  Cruise  Dig.,  title  1, 

Estate  in  Fee  Simple,  sect.  1,  par.  29,  p.  61,  4th  ed.,  it 

is  said,  *^  A  disseisin  is  when  on6  enters,  intending  to 

^urp  the  possession,  and  to  oust  another  of  the  freehold. 

Therefore,  quserendum  est  a  judice  quo  animo  he  entered. 

{a)  10  Irish  Law  Sep.  514.  526. 
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1869.        To  make  an  entry  a  disseisin  there  must  be  an  ouster 
Smith        ^^  *^®  freehold,  either  first  by  taking  the  profits,  or 
St^ks.       secondly  by  claiming  the  inheritance/'      In  Smith  t. 
Llo^d  (a),  the  Court  of  Exchequer  expressed  entire  con- 
currence with  the  judgment  in  McDonnell  y.  M*K!niy  (i), 
and  held  that  a  right  of  entry  to  minerals  was  not  barred 
by  simple  non  user«  no  other  person  haying  worked  or 
been  in  possession  of  the  mines.     [He  also  dted  Keyte 
V.  Powell  (c).]     In   Thew   v.    Wingate,  TVmity   Term^ 
1862  {d)j  the  acts  of  adyerse  possession  were  clear  and 
unambiguous,  and  shewed  an  intention  permanently  to 
interfere  with  the  right  of  the  surveyors. 

Secondly.  In  the  year  1844,  Sowerby,  who  was  then 
tenant  to  the  plaintiff  of  the  surface  of  the  greater 
part  of  the  grayel  pit,  being  appointed  surveyor  o£ 
highways,  his  occupation  of  the  grayel  pit  must 
be  considered  as  an  occupation  in  his  character  of 
surveyor.  If  his  possession  was  adverse  previously 
it  ceased  to  be  so  then,  and  by  the  doctrine  of  remitter 

0 

his  whole  previous  possession  became  lawful.  In  that 
year  the  fee  was  in  him  as  surveyor,  and  he  might, 
as  such,  have  prevented  his  landlord  taking  gravel 
from  the  pit,  and  this  action  was  brought  within  twenty 
years  from  the  expiration  of  his  office.  [He  dted 
Andrews  v.  Hailes  {e\  per  Lord  CampbelL] 

Barker^  in  reply  on  the  second  point. — To  every  remit- 
ter there  is  of  necessity  these  inddents:  an  andent 
right  and  a  new  defeasible  estate  of  freehold  uniting  in 
one  and  the  same  person.  Here  the  new  defeasible 
estate  never  came  to  the  surveyors  as  such.     Sowerly 

(a)  9  Exch,  562.  572.  (h)  10  Jruh  Law  Rep.  514. 

(c)  2E,§^B.  132.  {d)  See  note  p.  713. 

{e)  \  E,fB,  349.  353-4. 
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ne?er  'was  in  possession  as  surveyor.     The  operation        1869. 
of  a  remitter  is  on  the  title  by  which  a  man  holds :        Sjuth 
the  defendant's  contention  would  make  it  operate  no  as       stooxs. 
to  transfer  the  possession  from  Sowerby  in  his  private 
capacity  to  Sotoerby  in  his  quasi-corporate  capacity.    In 
Ccffrpm  V.  Coppin  (a)  Lord  King  said,  p.  295^  *^  That  the 
only  matter  which  made  the  difficulty  in  this  case  was»  that 
here  happened  to  be  one  and  the  same  person  both  heir 
and  executor  of  the  testator,  and  likewise  vendor  of  the 
land;  but  this  must  be  considered  in  the  same  light  as 
if  there  were  several  persons,  and  Cum  duo  jura  in  un& 
persona  concurrnnt,  sequum  est  ac  si  essent  in  diversis.'' 
In  Brawn  y.  Gordon  {b)  Sir  John  Romilly  M.  R.  said, 
pp.  308-9, ''  It  does  not  follow,  because  a  man  fills  various 
characters  at  the  same  time,  that  the  act  done  by  him 
in  one  those  characters  has  reference  to  or  can  affect 
him  in  another  of  these  characters.''    Further,  estoppels 
have  always  prevailed  against  remitters ;  and  here  the 
Borveyors  were  estopped  by  their  conduct.   And  Sotoerby 
could  not  dispute  the  title  of  his  landlord  to  this  en- 
croachment ;  Anderson  v.  Hailes  (c)  per  Lord  CampbeU, 
The  Earl  of  LAebume  v.  Davies  (d).    It  is  not  in  the 
power  of  the  tenant  by  any  act  of  his  own,  as  by 
accepting  the  office  of  surveyor,  to  alter  the  relation 
in  which  he  stands  to  his  landlord ;  Saunders  v.  Lord 
Axnesley  (e),  Archbold  v.  Scully  (/). 

Cur.  ado,  vuli. 
The  judgment  of  the  Court  was  now  delivered  by 

(a)  2  P.  Wms,  291,  6th  ©d.  (h)  16  Beav.  302. 

(c)  2E,^B,  349.  363.  {d)  K  #  R.  172. 

(0  2  8ch.  #  Lef.  73.  (J)^H.L.  C.  360. 

VOL.  X.  8  A  B.    &   8, 
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]f)69.  Haxnen  J.    We  are  of  opinion  that   the  verdict 

Smitb        entered  for  the  plaintiff  should  stand. 

Stocks.  ^®  substantial  question  for  our  detennination  was, 

whether  the  title  of  the  defendant  as  surreyor  of  high- 
ways to  a  certain  gravel  pit  and  road  to  it  had  become 
extinguished  by  the  adverse  possession  of  the  plaintiff 
for  more  than  twenty  years. 

It  appears  from  the  case  that  from  the  year  1887 
down  to  1863  the  surveyors  of  highways  have  ceased  to 
take  gravel  from  the  pit  or  to  use  the  road  to  it,  but  it 
was  contended  for  the  defendant  that  the  snrvejor  for 
the  time  being  did  not  by  such  non  user  lose  his  right 
to  the  gravel,  inasmuch  as  the  plaintiff  had  not  been  in 
actual  possession,  and  the  case  was  likened  to  that  of 
an  owner  in  fee  of  lands  with  minerals  under  it,  convey- 
ing the  surface  with  a  reservation  of  the  minerals  and 
the  right  of  entry  to  get  them,  in  which  case  it  has 
been  held  that  the  right  of  entry  to  get  the  minerab  is 
not  barred  by  mere  non  user  for  more  than  forty  years, 
unless  some  other  person  has  worked  or  been  in  pos- 
session of  ihem  during  that  time ;  Smith  v.  Uayd  (a). 

We  are,  however,  of  opinion  that  the  defendant  has 
by  his  tenants  been  in  actual  possession  of  the  gravel 
pit  and  road  from  1837  to  1863.  This  is  a  question  of 
fact  depending  on  the  intention  with  which  certain  acts 
were  done,  aud  we  have  come  to  the  conclusion  that 
since  1837  the  gravel  pit  has  been  treated  as  practically 
exhausted,  and  that  by  filling  up  the  greater  portion 
of  it  with  earth  and  rubbish,  and  by  taking  the  whole 
surface  as  well  as  the  road  into  cultivation  in  1837  and 
1839,    possession    of   the    gravel    pit   and    road   was 

(a)  9  Exeh.  562. 
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actoally  taken  in  those  years,  and   consequently  the        1869. 
time  of  limitation  began   to  run    from  those  years        SuimH 

We  are  further  of  opinion  that  the  circumstance  of 
the  tenant  occupying  a  portion  of  the  gravel  pit  being 
elected  surveyor  after  possession  had  been  taken  of  it 
can  make  no  difference.  The  possession  which  he 
previously  held  was  as  tenant  under  the  plaintiff,  and 
the  character  of  that  possession  was  not  altered  during 
his  year  of  oflSce. 

We  were  referred  in  the  course  of  the  argument  to  the 
shorthand  writer's  notes  of  a  case  of  Thew  v.  Wingate  {a\ 
argued  in  this  C!ourt,  in  1862,  before  the  Lord  Chief 
Justice,  and  Wiohtman,  Cbomfton  and  Blackburn  J  J. 
The  facts  were  not  substantially  different  from  those 
of  the  present  case,  and  the  Court  there  adopted  the 
•ame  view  which  we  have  taken. 

Our  judgment  wiU  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  See  p.  714,  note. 
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June  3r(L 

Inchsure  Act, 
Award  of 
CammiS" 
ttonerg. 
Grant  of 
herbage, 

Lintitation. 
Gravel  pit 
Surt^eyors  of 
kigkuHUfs, 


Thbw  aganut  WDiGA'n(a). 

An  Inelorare  Act,  31  (r.  3.  e,  IxL,  directed  the  CommunoBen  to  Mt  oat 
land  for  getting  stone  &c.  for  repairing  the  parish  roads,  which  should  be 
Tested  in  the  smrejors  of  highways  and  their  raceessora,  and  enacf  ed 
that  all  the  grass  and  herbage  growing,  arising,  and  renewing  on  the 
roads  and  on  the  land  to  be  set  out  and  appointed  for  getting  stone  &c. 
should  belong;  to  and  be  the  property  of  tne  persons  to  whom  the  Goia- 
missioners  should  allot  the  same,  exclusive  of  all  other  persons  whom- 
soeyer,  or  should  be  ap(died  to  some  parochial  or  other  use  or  puxpose. 
The  commissioners,  in  pursuance  of  the  Act,  awarded,  set  out,  allotted 
and  appointed  to  the  surreyors  of  highways  and  their  snooesson  an 
allotment  Na  158,  containing  1  acre,  save  and  except  the  grass  and 
herbage  thereof,  upon  trust  and  for  the  purpose  of  getting  stone  &e.  for 
repairing  the  roads,  and  they  awarded,  set  out,  allowed  and  assigned  to 
P.  and  Tiis  heirs  contiguous  allotments.  No.  157  and  No.  159,  together 
with  the  grass  and  herbage  of  No.  158;  they  also  ordered  and  directed 
that  the  grass  and  herbage  growing,  arising,  and  renewing  on  the  public 
roads  and  ways  should  b«  let  from  year  to  year,  and  the  moneys  artsiog 
thereby  be  applied  to  the  repair  of  the  highways,  &c.    The  surreyon 
obtained  graTel  for  the   highways  from   No.   158  down  to  the  year 
1813,  when  they  discontinued  to  do  so,  and  purchased  gravel  from  pits 
in  the  neighbouring  parishes ;  and  thenceforth  until  1858  they  neriv 
entered  upon  or  exercised  in  No.  158  any  right  under  the  award.    In 
1813,  P,  built  a  cottage  and  bam,  and  other  buildinj^  on  part  of  No. 
158,  and  enclosed  part  of  it  with  a  fence ;  he  also  cut  off  a  comer  of  it, 
which  had  ever  since  formed  part  of  the  adjoining  arable  field,  and 
cleared  out  the  old  pit,  and  converted  it  into  a  pond.    Held, 

1.  Per  Cockbum  C.  J.,  and  semble  per  Biacibum  J.,  that  the  award 
of  the  commissioners  did  not  vest  in  P.  any  right  to  the  soil,  bat  only 
the  right  of  taking  the  grass  upon  its  surface. 

2.  That  the  surveyors  of  highways  were  within  stat  3  &  4  WA,c^' 
by  reason  of  the  interpretation  clause,  sect  1. 

3.  That  there  had  been  a  discontinuance  of  possession  by  the  for- 
veyors,  and  an  actual  possession  by  P.  for  twenty  years,  and  tfaerafoce 
their  right  was  barred  by  stat.  3  &  4  JT.  4.  c.  27.  «.  2. 3. 

4.  Per  Blackburn  J.  If  P.  had  the  exclusive  right  to  the  surfwe  the 
acts  which  he  did  were  acts  of  ownership  in  the  subsoil,  and  erideoee 
from  which  it  might  be  concluded  that  he  took  possession  of  the  whole 
acre. 

gPECIAL  case  stated  under  The  Common  Law  Procedura  Aet,  18S3, 
15  &  16  rid,  e,  76. 
By  a  private  Act,  31  G,  3.  c.  Ixi.,  intituled  "An  Act  for  dividing  ib^ 
enclosing  the  open  common  fields,  meadows,  pastures,  and  other  oom- 
monable  lands  and  waste  grounds  in  the  lordship  of  Ludfordy  in  the 
county  of  Lincoln,  comprising  the  parishes  of  Ludford  Magna  wad 
Ludford  Parva"  commissioners  were  appointed,  and  it  was  enacted  thit 
it  should  be  lawfril  for  the  Commissioners,  and  they  were  therebj 


{a)  See  the  preceding  oasa. 


XXV.  VICTORIA.]  715 

autfaorisFtd  and  required  before  any  other  allotment  was  made  in  pur-        f  1862.1 
soance  of  the  Act,  to  set  out  and  appoint  two  or  more  pieces  or  parcels 


of  land,  not  exceeding  4  acres  in  the  whole,  from  and  out  of  the  lands  Tufcw 


V. 


theireby  directed  to  be  enclosed  in  such  convenient  places  within  the       Wikg'atk. 

rc^wetiTe   parishes  of  Ludford  Magna  and  Ludford  Parva  as  thej 

should  think  proper,  for  getting  stone,  gravel,  or  other  materials  for 

repairing  the  roads  and  ways  within  the  respective  parishes,  and  such 

pazeels  of  land  should  be  vested  in  the  respective  surveyor  or  surveyors 

of  thn  highways  of  the  respective  parishes  of  Ludford  Magna  and 

Utdford  Porra  for  the  time  being  and  their  successors,  upon  trust  for 

the  purposes  in  the  Act  mentioned.     And  it  was  further  enacted,  that 

after  setting  out  the  roads  and  ways  within  the  lordship  of  Ludford^  and 

making  the  allotments  of  lands  for  the  repairs  thereof,  all  the  grass  and 

herbage  growing,  arising,  and  renewing  on  the  roads  and  ways  within 

the  lordship,  as  also  upon  the  pieces  or  parcels  of  land  to  be   set 

out  and  appointed  for  getting  stone,  gravel,  and  other  nuiterials  for 

repairing  thereof,  should  belong  to  and  be  the  property  of  the  person 

and  persons  to  whom  the  commissioners  should  allot  the  same,  exclusive 

of  all  other  persons  whomsoever,  or  should  otherwise  be  applied  to  and 

for  Bome  general  parochial  or  other  use  or  purpose,  and   should  be 

ooenpied  and  enjoyed  in  such  manner  and  form  as  the  commissioners 

should  in  and  by  their  award  order,  direct  and  appoint. 

The  Commissioners  by  their  award  dated  the  7th  February,  1795, 
awarded,  set  out,  allotted  and  appointed,  among  others,  all  that  plot, 
piece,  or  parcel  of  land,  being  No.  158  in  the  plan  to  the  award  annexed, 
situate*  &c.,  containing  one  acre,  bounded  by  lands  therein  awarded  to 
John  Parkinson,  No.  157,  on  or  towards  the  east  west  and  south  ;  by  the 
Six  Hills  Road  on  or  towards  the  north ;  (save  and  except  the  grass  and 
herbage  thereof,  which  was  therein  allotted  to  John  Parkinson  and  his 
heirs),  unto  the  surveyor  or  surveyors  of  the  highways  of  the  lordship 
of  Ludford,  and  his  and  their  successor  and  successors  in  the  office  of 
surveyor  lor  the  time  being,  for  ever,  upon  trust  and  for  the  purpose  of 
getting  stone,  gravel,  or  other  materials  for  repairing  the  roads  and  ways 
within  the  lordship ;  and  they  awarded,  set  out,  allotted,  and  assigned 
unto  John  Parkinson  and  his  heirs  all  that  plot,  piece,  or  parcel  of  land 
or  ground  in  the  parish  of  Ludford  Parva,  No.  159,  containing  13  a. 
and  ti3p.,  &c.,  also  all  that  other  plot,  piece,  or  pai-cel  of  land  or  ground 
in  the  parish  of  Ludford  Parva,  No.  157,  containing  48  a.  2  r.  31  p.,  &c., 
together  with  the  grass  or  herbage  of  the  allotment  No.  158,  and  declared 
the  same,  subject  and  liable  as  aforesaid,  to  be  vested  in  him  pursuant  to 
the  directions  in  the  Act  of  Parliament  contained  in  lieu  of  and  in  full 
bar  and  satisfaction  for  the  pieces  or  parcels  of  land  or  ground  which 
he  held  before  the  passing  of  the  Act  or  before  the  allotments  were  made, 
and  which  were  dispersed  in  the  fields,  lands  and  grounds  by  the  Act 


^16  [trinity  term. 


[1862.]       durected  to  be  dinded  and  enclosed,  and  also  in  full  bar  of  and 

tion  for  all  zig^ta  of  common  and  other  zigfata  whatBoever  to  which 

y*^         he  was   entitled  immediately   before  the  allotmento  were  made   in, 
WiROATB.       o^o't  <^  ^^1^  tbe  same  fields,  lands,  and  ground.    The  Commiesioiiers 
also  ordered  and  directed  that  all  the  grass  and  herbage  growing  azifling 
and  renewing  on  the  public  roads  and  ways  only  within  the   Idrdship  o€ 
Ludfotd  should  from  time  to  time  be  publicly  let  to  the  beet  bidder  or 
bidders  by  the  surveyor  or  surveyors  of  the  highways  within   tlie  lord- 
ship for  the  time  being  from  year  to  year  only,  and  the  moneyB  whieh 
should  from  time  to  time  arise  thereby  should  be  applied  in  the  first 
place  in  the  necessary  repairs  of  the  roads  and  highways,  bridges  aod 
tunnels,  within  the  lordship  of  Lu^ford,  and  tiie  fences  and  gates  to 
be  made  and  put  up  at  the  ends  of  the  roads  or  highways  next  anj  of 
the  acyoining  townships,  hamlets,  parishes,  or  places,  &e. 

Upon  the  making  of  the  award  Parkinsfm  entered  upon  and  became 
seised  of  the  allotments  157  and  169,  and  of  the  grass  and  herbage  of 
the  allotment  158.    At  that  time  the  allotments  157  and  158  GonaMted 
entirely  of  arable  land  lying  open  together  and  undivided,  but,  aooo 
after,  they  were  fenced  o£^  in  accordance  with  the  directioDa  in  the 
award,  from  the  Six  SilU  Road  on  the  west  and  another  xoad  on  the 
south,  being  the  roads  set  out  in  the  award,  on  which  they  leepectivdiy 
abutted,  and  a  gate  was  placed  in  the  western  boundary  of  allotment 
158,  forming  an  entrance  to  both  allotments  from  the  Six  HOU  Road. 

The  surveyors  of  the  highways  from  time  to  time  obtained  gravd 
and  other  materials  for  the  highways  firom  the  allotment  158  down  to 
the  year  1813^  such  gravel  having  been  taken  from  the  site  marked 
"  Old  iV^ "  in  the  plan  accompanying  the  case. 

In  1813  ParArtfMos  built  a  fann  house  on  part  of  allotment  157. 
About  the  same  time  he  built  a  cottage  and  bam  of  brick  with  brick 
foundations  on  part  of  allotment  158,  and  opposito  to  them  stables,  a 
oow-house,  and  other  buildings,  standing  partly  on  allotment  158  and 
partly  on  allotment  157,  and  so  &r  as  they  extended  covering  the  bound- 
ary between  the  two  allotments.  The  space  between  the  cottage  and 
bam  and  the  stables  and  other  buildings  was  endosed  by  a  ftece,  and 
the  area  thus  enclosed,  being  part  of  allotment  158,  has  ever  since  been 
used  as  a  crew  yard.  About  ten  years  ago  the  fence  on  the  north  side 
of  the  crew  yard  was  removed,  and  in  its  place  sheds  were  erected,  partly 
of  brick  and  partly  of  wood,  extending  over  the  northern  boundary  of 
allotment  158^  and  standing  partly  on  each  of  the  allotments.  Part  of 
allotment  158,  adjoining  the  cottage  and  bam,  has,  from  the  time  these 
were  built,  been  used  by  'ParkvnMn  and  the  plaintiff  as  a  stack  yaid. 
^arhinwn  also  put  a  fence  across  allotment  157,  which  intersected  the 
northern  boundary  of  allotment  158  and  cut  off  a  small  angle  or  corner 
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of  tlie  allotment*  and  this  emiill  piece  op  earner  has  erer  since  formed       riQ62  1 

pttt  of  the  at^oining  arable  field  and  been  cultivated  by  Parkiruon  and  — I 'J. — 

the  plaintiff  therewitlu      At  the  same  time  he  planted  a  narrow  belt  of         Thkw 

trees,  extending  aexoea  the  small  comer  of  allotment  168,  and  along      w  wo  at«. 

and  orer  the  western  side  of  the  same  allotment.     A  year  or  two  after 

1813  Parkinson  <deaned  out  the  •«  Old  Pit;*  from  which  the  snrveyors 

had  theretofore  taken   grayel,  and  converted  the  same  into  a  pond, 

placing  posts  and  slabs  zonnd  the  sides  thereof,  and  it  has  so  continued 

ever  since. 

The  surreyon  of  the  highways  never  after  the  year  1S13,  until  the 

jesr  1858,  entered  npon  the  allotment  158^  or  exercised  therein  any 

light  under  the  award  or  otherwise.    During  this  period  they  purchased 

the  gravel  required  for  the  repairs  of  the  parish  highways  from  pits ' 

■itQated  in  the  neighbouring  parishes.    The  "  Old  Pit;*  in  allotment 

158,  had  in  1813,  or  shortly  afterwards,  become  very  wet,  and  the  soil 

adjoming  was  of  a  wet  and  spongy  nature,  and  the  surveyors  of  the 

hi^wayg  considered  that  it  was  as  cheap  and  advantageous  to  the 

pezish  to  obtain  gravel  for  the  roads  frt>m  the  pits  in  the  neighbouring 

ptriahes  as  to  make  use  of  the  ••  Old  Pit;*  in  allotment  168. 

In  1858  the  then  surveyors  of  the  highways  entered  the  allotment 
1()8,  and  began  to  dig  for  gravel,  whereupon  the  plaintiff,  who  was 
devisee  of  Parkinson,  entitled  to  all  the  rights  of  Parkinson  in  respect 
of  No.  158  as  well  as  of  Nos.  157  and  159,  sent  to  them  notice  that  if 
^^7  permsted  he  should  take  legal  proceedings.  Notwithstanding  that 
notice  the  surveyors  shortly  afterwards  again  entered  and  took  gravel 
from  No.  158.  In  August,  1860,  the  defendants,  being  then  surveyors, 
"P«ated  those  acts. 

"^  Inclosure  Act  and  the  award  were  to  be  referred  to  by  either 
psrty  on  the  argument. 

The  9[aeBtion  was,  whether  the  defendants  or  other  surveyors  of  the 
Ai£^ways  for  Ludjord  Magna  and  Ludford  Parva  for  the  time  being 
were  entitled  to  enter  upon  No.  158,  and  take  therefrom  stone,  gravel 
^  other  materials  for  the  repair  of  roads  and  ways  within  the  lordship 
of  Ludford,  notwithstanding  that  entry  thereon  had  not  been  made  nor 
in^tcnals  taken  between  the  years  1813  and  1858,  the  possession  and 
Qse  of  the  gran  and  herbage  thereon  having  been  during  the  whole  of 
^t  time  in  the  plaintiff  or  those  under  whom  he  claimed. 

MtQish,  for  the  plaintiff — First.  The  award  made  by  the  commis* 
■ioDers  under  stat.  31  O,  3.  c.  Ixi.  vested  the  soil  of  No.  158  in  the 
nirveyors  of  highways:  the  allotment  of  it  to  them  amounted  to  a 
oo&reyanee  of  the  land  in  fee  simple  in  trust  for  the  repair  of  the 
Iiig^ways  in  the  parish.  The  award  of  the  grass  and  herbage  to  Park- 
inson gave  him  only  a  right  in  the  nature  of  an  easement;  Co.  LUt,  4  b. 
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[1862.]  Secondly.  There  was  a  sufficient  taking  possession  of  the  land  hj  the 

plaintiff  to  bap  the  right  of  the  snrreyon  within  stat.  3  &  4  IT.  4.  r.  27. 

t!^  m.  2, 3.     The  test  is,  whether  the  plainti£^  in  doing  the  acts  which  had 

WiNQATB.  no  reference  to  hia  right  of  pasturage,  committed  a  tzespass.  IC^^omp- 
ton  J.  May  not  the  effect  of  the  private  Act  and  award  be  to  Teat  this 
allotment  in  eveiy  snooeeding  siureyor?] 

Thirdly.  Surveyors  of  highways  are  within  stat  3  &  4  FT.  4.  c.  27. 
By  the  interpretation  clause,  sect.  1,  "the  word  ' person*  shall  extend  to 
a  body  politic,  corporate,  or  collegiate,  and  to  a  class  of  creditors  or 
other  persons,  as  well  as  an  indiTidual  ;**  I%e  Pruidewt  ^.  of  the  CoGege 
of  8t  Mary  Maffdaien,  Oxford,  appts..  The  Attorney  General,  reept.  (a)  ; 
Doe  d.  Lansddl  r.  Oower  (6),  in  which  it  was  held  that  the  statute  runs 
against  churchwardena  and  overseers;  Grant  on  Corporations,  p.  665. 

Lush,  for  the  defendants. — ^First  The  award  gave  to  Parkinson  the 
grass  and  herbage  to  be  occupied  and  ei\}oyed  by  him  exclmdvely. 
The  "  grantee  of  herbage  may  enclose,  and  may  have  action  of  qnare 
clausum  fregit;"  Tondin^Law  Dictionary^  **  Herhagt,"  citing  Dyer,  285  b, 
and  2  Roll,  Sep,  356  {Zoneh  v.  Moore),  An  exclusive  ri^t  to  growing 
crops  gives  a  right  to  bring  an  action  of  trespass;  Wilson  v.  Mack- 
reth  (c),  Cfrosby  v.  Wadstoorth  (<£).  {^Cron^rton  J.  Why  might  not 
Parkifison  have  the  same  right  to  the  grass  as  eveiy  commoner  has  ?] 

Secondly.  The  surreyors  were  never  dispossessed  of  their  estate  in  the 
whole  of  the  allotment  158;  MDonnell  v.  M*Kinty  (eX  Smith  v. 
Uoyd  (  f). 

Thirdly.  The  surveyors  are  not  within  the  terms  of  stat  3&AJr.4. 
e,  27.  Succeeding  surveyors  do  not  claim  under  their  predecessors  in 
office,  and  stat.  31  G,  3.  c,  Ixi.  did  not  enable  them  to  hold  the  allot- 
ment 198  in  a  corporate  capacity  for  and  on  behalf  of  the  pariah ;  which 
was  the  power  given  by  stat.  59  G,  3.  <;.  12.  «.  17.  to  churchwardens  and 
overseers  as  regards  buildings,  lands  and  hereditaments  belonging  to  a 
parish. 

MelHsh,  in  reply, 

CocKBUBN  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiff  The  effect  of  the  award  made  by  the  commissioners  under 
the  Act  of  Parliament  was  to  vest  the  soil  of  this  acre  of  land  in  the 
surveyors  of  the  highways  of  the  parish  for  the  time  being  and  their 


(a)  6  H.  L.  C.  189.  (6)  17  Q.  B,  589. 

(r)  3  Burr.  18*24.  (d)  6  East  602. 

(f)  10  Irish  Law  Rep.  014.  625-6.  (/)  9  £wA.  562. 
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saccemon,  and  all  that  Parkinson,  whom  the  plaintiff  representB,  and       ri862.1 

in  whose  place  he  stands,  had  rested  in  him,  was  the  right  of  taking    — 

the  gxmaa  upon  the  sniface  of  the  soil.    There  may  be  cases  in  which,  Tbiw 

from  the  terms  employod  and  the  intention  of  the  parties  to  be  collected      Wihqats. 
from  them,  a  grant  of  herbage  would  pass  the  sur&ee  of  the  aoil ;  bnt 
in  the  preeent  ease  there  is  thb  remarkable  eirenmstanoe,  that  by  the 
ladoeore  Act  the  grass  and  herbage  upon  the  land  to  be  set  out  for 
getting  stone  for  the  repair  of  the  roads  is  declared  to  be  the  property 
of  the  person  to  whom  the  commissionem  should  allot  it  in  like  manner 
as  the  grass  and  herbage  growing  upon  the  roads.    And  in  the  latter 
ease  it  could  not  be  intended  that  any  interest  in  the  soil  should  pass, 
bnt  the  mere  ri^t  to  take  the  grass  either  by  cutting  it  or  by  the 
montha  of  cattle  or  sheep^  or  other  like  modes  of  eigoymenl    Mr.  Lush 
eontended  that  the  acts  of  ownership  or  of  possession  which  Parkinson 
eserdaed  were  referable  to  the  interest  in  the  soil  which  he  took  under 
the  award.     But  that  argument  &ils  so  soon  as  we  airire  at  the  con- 
clusion that  Parkinson  took  nothing  in  the  soil  but  the  mere  right  to 
the  grass  on  the  snr&oe. 

The  next  question  is,  whether  there  is  sufficient  evidence  of  acts  of 
ownecship  by  Parkinson  to  lead  to  the  conclusion  that  the  sunreyois, 
the  original  grantees  under  the  award,  were  dispossessed  of  their 
estate.    HPIhnneU  t.  M'Kinty  (a)  and  Smith  t.  Uoj/d  (b)  esUblish  that 
mere  abandonment  by  the  owners  of  land  will  not  suffice.    There  must 
be  possession  by  some  other  person  in  order  that  the  Statute  of  Limita- 
tions may  commence  to  run,  and  therefore,  althou^^  the  surveyors  from 
the  year  1813  may  have  abandoned  possession,  they  would  not  have 
been  dispossessed  so  as  to  satisfy  the  terms  of  the  statute  within  these 
authorities  unless  Parkinson  has  had  possession  adversely  to  them 
during  that  time.     Then  we  come  to  the  question  of  fact,  which  we,  as 
a  jury,  are  to  decide  upon  the  evidence.   [His  Lordship  stated  the  facts.] 
These  are  strong  acts  to  shew  that  Parkinson  had  taken  possession  of 
this  acre  as  absolute  owner,  making  no  distinction  between  it  and  the 
land  of  which  he  had  the  fee  simple  by  the  award.     Coupling  these 
circumstances  with  the  lapse  of  time,  there  is  sufficient  to  establish 
that  there  has  been  a  discontinuance  of  the  possession  of  the  surveyors 
and  a  possession  adverse  to  them  by  Parkinson  and  the  plaintiff  for  a 
sufficient  period  to  make  the  Statute  of  Limitations  a  bar  to  their  claim. 
As  to  the  surveyors  being  in  the  nature  of  a  corporation  against 
whom  Stat.  3  &  4  fT.  4.  c.  27.  does  not  run,  sect.  1»  which  defines  the 
word  *'  person,*'  is  in  as  large  terms  as  possible.    It  would  indeed  be 
practically  very  inconvenient  if  persons  holding  property  in  connection 
with  an  official  position,  or  in  trust  for  a  parish,  after  discontinuing 

(a)  10  Irish  Law  Rep.  014.  (b)  9  Exch,  562. 
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r  1862.1       ^^  pogpearion  and  allowing  Bome  other  person  to  obtain 

could  at  the  end  of  forty  or  it  may  be  four  hundred  years  tarn  lonzid  on 

•I^HBW         those  who  had  poeseesion  and  say  '*  we  axe  not  persons  sgninst  ^riiom 
WiMOATi.       the  Statute  of  Limitations  can  operate."  Independently  of  the  antharities 
this  is  not  the  true  oonstmction  of  the  statute. 

• 
WzoHTMAK  J.    During  a  portion  of  the  sxgument  I  entertained  doubt 
on  the  second  question,  it  having  been  considered  by  the  Oonxt  of 
Exchequer  in   Smith  ▼.  Lloyd  (a),  in  aceoxdanoe  with  M'DommeU  y. 
M'Kmty  {b),  that  a  mere  discontinuance  will  not  bring  a  ease  within  the 
operation  of  stat.  3  &  4  ^.  4.  c.  27.  unless  it  is  followed  bj  a  disposses- 
sion by  some  other  person.    The  doubt  I  entertained  was^  whether  ibe 
taking  possession  by  Parkiiuon  of  part  of  the  allotment  in  each  a 
manner  as  was  inconsistent  with  the  possession  by  the  surreyoxs  of  that 
part  was  such  evidence  of  dispossession  of  the  surveyars  as  VDoid 
warrant  the  conclusion  that  they  were  dispossessed  of  the  whole.    la 
JIPDonnM  y.  M'Kiniy  it  was  considered  by  the  Court  of  Queen's  Beoefa 
in  Ireland  that  a  dispossession  of  part  of  the  minerals  would  not  justify 
the  legal  presumption  of  a  possession  of  the  whole,  so  as  to  take  away 
the  right  of  the  party  to  insist  on  proof  of  the  operation  of  the  statute 
as  to  the  other  part    The  case  of  minerals  is  not  indeed  exactly 
analogous  to  the  present,  for  there  is  no  doubt  that  Parkinstm  mi^t 
exercise  certain  rights  on  the  surface :   the  defendants  had  only  a  rigbt 
to  take  the  gravel.    The  question  is,  were  they  dispossessed  of  the  close 
by  the  acts  of  Parkhuon  t    The  acts  which  the  ^ntiiT  did  seem  to  be 
wholly  inconsistent  with  their  right    He  took  possession  at  difftraot 
times  (more  than  twenty  years  ago)  of  such  portions  of  the  allotment 
as  he  thought  proper,  and  erected  buildings  thereon,  without  leave  or 
permission  from  the  surveyors,  or  remonstrance  or  hindranee  by  them. 
His  right  was  not  such  as  entitled  him  to  do  those  acts  whidi  were 
adverse  to  the  rights  of  the  surveyors.    That  is  evidence  of  a  geneial 
dispossession  of  the  surveyors  of  the  fee  they  had  in  the  corpus  of  the 
dose.    Upon  these  grounds  I  agree  in  the  judgment  my  Loid  has 
pronounced  in  accordance  with  the  opinion  of  my  brother  Onm^Um, 
who  has  left  the  Court 

BLACXBimr  J.  I  agree  with  the  decision  in  M*Jkmndl  v.  BtKnUy  (i), 
which  has  been  followed  by  Smith  y.  Lloyd  {a),  and  I  adopt  the  voidf 
used  in  the  latter  case,  p.  572 :  "  there  must  be  both  absence  of  posses- 
sion by  the  person  who  has  the  right,  and  actual  possession  by  another, 
whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within  the 


(a)  9  Exvh,  662.  (*)  10  Irish  Law  Sep.  514. 
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Btstnta,"  3  &  4  IT.  4.  e.  27.    In  the  present  case,  althongh  the  ftet  that        [1862.] 

the  peraoos  rlaiiniTig  the  grarel  pit  went  out  of  poBsession  in  this  sense,   

that  thejr  cea«ed  to  use  it,  is  not  by  itself  evidence  to  shew  that  the  ''^ 

etatate  would  begin  to  ran,  it  greatlj  oonoborates  the  other  eridenee      Wihoats. 
that  i\0-Muoft  had  taken  possession.  In  my  view  Mr.  Jkf«<K»A  was  correct 
in  hia  argnmesit  that  the  question  of  fSust  is,  did  Parkinstm,  nnder  whom 
the  pUdntiff  claims,  twenty  years  before  the  acts  for  which  this  action 
was  brong^t-y  take  snch  actual  possession  of  the  gronnd  below  the  snr- 
fitee  of  this  acre  that  he  and  the  phuntiff  after  him  wonld  have  been 
able  to  maintain  trespass  against  any  person  who  bored  a  hole  or 
meddled  with  the  subsoil  f    If  there  was  eyidence  of  actual  possession 
sufficient  to  Tnaintain  an  action  against  a  wrongdoer,  there  was  eridenee 
of  their  baying  such  actual  possession  of  the  whole  as  would  cause 
the  Statute  of  Limitations  to  begin  to  run  against  the  rightfol  owner, 
who  bad  not  only  ceased  to  hold  possession,  but  against  whom  a  posses- 
sion to  be  protected  under  the  statute  had  been  taken  within  M'DonneU 
y.  M'Kmiy  (a)  and  Bmitk  y.  Lloyd  (6).    It  was  said  by  Mr.  Lush  that, 
Piirknuon  haying  a  right  to  deal  with  the  warince  as  he  liked,  what 
he  did  on  it  was  consistent  with  the  rights  of  the  surveyors.    On  &e 
peculiar  wording  of  this  Indosure  Act  I  doubt  whether  the  award  is 
equiyalent  to  a  grant  of  the  yestura  teme  or  the  herbagium  to  Farkituan, 
with  all  the  rights  which  might  be  conyeyed  by  soch  a  grant    It  ia 
oonpled  in  the  Act  with  the  grass  and  herbage  growing  on  the  roads,  so 
that  it  may  well  be  contended  that  Parknuon^B  right  was  no  more  than 
to  eat  the  grass  by  the  mouths  of  his  cattle,  or  to  cut  and  oonyert  it  into 
hay,  and  that  he  had  no  right  to  the  soil  of  the  surface.    But  eyen  if 
he  had  the  exdusiye  right  to  the  surfkce,  the  acts  which  he  did  in  1813, 
yiz.,  excluding  other  persons,  digging  the  foimdations  for  and  building 
a  house,  clearing  out  the  grayel  pit  and  turning  it  into  a  pond,  are 
acts  of  interference  with  and  ownership  of  the  subsoil  below  the 
yestura  teme.     And  from  such  acts  in  part  of  a  single  and  un- 
divided property  it  may  be  concluded  that  the  person  who  did  them 
took  possession  of  the  whole.    I  agree  with  McDonnell  y.  ATKiniy  {a) 
that  the  mere  fkct  of  the  grantee  of  the  ^land  entering  and  taking 
possession  of  some  portion  of  the  mines  was  not  conclusive  evidence 
that  he  had  taken  possession  of  the  whole,  but  it  was  evidence  to  be 
left  to  a  jury.    In  the  present  case,  coupling  the  acts  of  interference 
with  the  subsoil  with  the  acts  of  ownership  on  the  surface,  it  is  a  fair 
inference  that  Parkinson  in  the   year.  1813  took  possession  of  the 
whole  of  this  acre  of  land  absolutely.    Then  every  additional  year 
daring  which  the  surveyors  did  not  interfere  and  exercise  any  right  over 


(a)  10  Irish  Law  Rep,  514.  (6)  9  Exch.  562. 
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ri862.1       ^^  ttnogthens  the  inference,  and,  after  fortj-ft^e  jemm,  we  are  jiwtified 

.     in  drawing  it. 

Thxw  YTith  regud  tothepoint  whether  stat  3  &  4  IT.  4.  r.  27.  mns  against 

WuoATi.       ^^  rarTejofs  d  hi^wajs,  it  is  plain  that  they  mte  am  miieh  within 

the  statute  as  chnrchwardens  and  orerMen,  who  are  made  a  qnaa  eor- 

pomtion  bj  stat.  5ldG.S.e.  12.  s.  17.,  and  that  tlie  eaaee  whidi  decide 

that  chnrehwardena  and  oreraeera  are  within  the  statute  decide  that  the 

•nrrajOES  also  an  within  it. 

Judgment  for  the  plaintiff. 


MEMORANDUM. 

Arthur  Robert  Adams,  of  the  Middle   Tempie,  Esq. ; 
William  Cracroft  Fooks,  of  Grajf's  Inn^  Esq. ;  Arthur 
Shelly  Eddie,  of  JAncoln'e  Inn,  Esq. ;    Douglas  Brown, 
of  Lincoln's  Inn,  Esq.;   Henry  Fox  Brisiowe,  of  the 
Middle  Temple,  Esq. ;  Peter  Henry  Edlin,  of  the  Middle 
Temple,  Esq. ;   Thomas  Hughes,  of  the  Inner  Temple, 
Esq. ;  Joseph  Kay,  of  the  Inner  Temple,  Esq. ;  Montague 
Bere,  of  the  Inner  Temple,  Esq. ;    Henry  James,  of  the 
Middle  Temple,  Esq. ;  Henry  Charles  Lopes,  of  the  Iwter 
Temple,  Esq. ;  George  Osborne  Morgan,  of  Lincoln's  Inn, 
Esq. ;  Edward  Fry,  of  Lincoln's  Inn,  Esq.,  and  Samuel 
Pope,  of  the  Middle  Temple,  Esq.,  were  appointed  of 
Her  Majesty's  Counsel  learned  in  the  law. 
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723 


TRINITY  VACATION,  32  VICT.        isea. 


Wright  against  Peabson.  yridt^, 

June  '2dth. 
,  ^  28  &  29  Viet.  e.  00.  «.  1.,  wliich  makes  the  owner  of  a  dog  "liable 


in  oamaeeB  far  injuiy  done  to  any  cattle  or  sheep  hj  his  dog"  without   Liability  of 
poof  CI  A  prerious  mischieTons  propensity  in  the  dog,  includes  horses   owners  of 
in  the  tflim  "  catUe."  dcae. 

28  #  29  Fict, 

'PHIS  was  an  appeal  from  a  judgmeiit  in  the  County  f;^JJj»t' 

CSourt  of  Yorkshire  in  an  action  to  recover  damages  ^(frses. 
for  an   iiijory  to  the  plaintiff's  mare  caused  by  the 
defendant's  dog. 

At  the  trial  evidence  was  given  by  the  plaintiff  that 
he  was  driving  his  mare  in  a  gig  on  a  high  road  when 
the  defendant's  dog  flew  out  and  bit  the  leg  of  the  mare 
and  caused  it  to  kick  and  be  injured.  It  was  not  provcSd 
that  the  defendant  knew  the  dog  was  accustomed  to  bite 
horses  or  mares,  or  was  of  a  savage  or  ferocious  cha- 
mcter,  and  the  plaintiff  relied  upon  stat  28  &  29  Vict. 
c  60.  «.  1.  as  rendering  such  knowledge  unnecessary. 

The  County  Court  judge  considered  it  necessary,  as 
in  his  opinion  the  plaintiff's  mare  did  not  come  within 
the  meaning  of  the  term  ''  cattle"  in  sect.  1,  and  there- 
fore the  statute  did  not  apply;  and  he  thereupon 
directed  a  nonsuit. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  term  <' cattle"  in  stat.  28  &  29  Vict.  c.  60.S.1.  in- 
cludes horses  or  mares. 

Stat  28  &  29  Vict.  c.  60.,  reciting  that  <'it  is  expedient 
to  amend  the  law  as  to  the  liability  of  the  owners  of  dogs 
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1809.  for  injuries  done  to  cattle  and  sheep  by  snch  dogs,** 
Wriqhv  enacts,  sect  1 : — "  The  owner  of  every  dog  shall  be 
PbuIww.  liable  in  damages  for  injory  done  to  any  catde  or  Bheep 
by  his  dog;  and  it  shall  not  be  necessary  for  the 
party  seeking  snch  damages  to  show  a  prenons  nii»- 
chievons  propensity  in  snch  dc^,  or  the  owner's  know- 
ledge of  snch  previous  propensity,  or  that  the  injury 
was  attributable  to  neglect  on  the  part  of  such  owner.'' 

Kempkty,  for  the  plaintiff. — A  horse  is  within  the  term 
''catUe''  in  stat  28  &  29  Vtci.  c.  60.  s.  1.    The  statute 
left  the  law  unaltered  as  to  the  liability  of  the  owners 
of  dogs  for  injuries  done  to  human  beings,  but  altered 
it  with  respect  to  injuries  to  all  animals  which  there  is  a 
natural  disposition  in  dogs  to  attack.     It  assumes  as 
against  the  owners  of  dogs  that  dogs  have  a  natural  dis- 
position to  attack  cattle  of  all  kinds.  [Hannen  J.  lliere 
is  a  natural  propensity  in  dogs  to  attack  a  horse's  heels.] 
And  it  makes  no  difference  that  the  horse  when  attacked 
is  drawing  a  carriage.   The  repealed  statute  7  fc  8  6r.  4. 
c.  29.  s.  25.  (a)  used  the  term  ''any  of  such  cattle"  as 
including  a  horse;  and  the  repealed  statute  7  fc  8  (?•  4 
c,  SO. «.  16.  (&)  used  the  general  term  '<  any  cattle."    In 
Bex  V.  Paty  (c)  it  was  held  that  horses,  mares  and  colts 
were  included  in  the  word  **  cattle"  in  stat  9  (7. 1.  e.  22., 
commonly  called  the  Black  Act.    [Lush  J.   In  WAgta^s 
Dictionary  and  in  OgUMs  Imperial  Dictionary  the  first 
meaning  given  to  the  word  ''cattle"  is,  "Beasts  or 
quadrupeds  in  general,  serving  for  tillage  or  other  labour, 

(a)  See  now  stat.  24  &  25  VM,  e.  96.  m.  10. 11. 

(6)  See  now  24  &  25  Viet,  e,  97. «.  40. 

(c)  1  Leach  C.  C,  72;  2  W,  Bl  721.    So  also  asses,  Bex^.  Whitins, 
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and  for  food  to  man.    In  its  primary  aensei  the  word        1869. 
indndes  camels,  horses,  asses^  aU  the  varieties  of  domes-      Wbight 
tieated  homed  beasts  or  the  bovine  genus,  sheep  of  all      paAasoir. 
kinds  and  goats,  and  perhaps  swine."    But  the  meaning 
of  the  word  in  a  statute  must  depend  upon  the  intention 
of  the  Legialatare.   Stat.  22  Car.  2.  c.  18.,  **  for  improve- 
ment of  tillage  and  the  breed  of  cattle/'  contains  sects. 
4—7, ''  for  the  further  encouragement  of  breeding  and 
feeding  of  csattle  of  all  sorts/  and  a  separate  enactment, 
sect  8,  ''  for  the  further  encouragement  of  the  breed 
of  hones.''] 

WUh  {Blake  Steele  with  him),  for  the  defendant —In 
ordinary  language  the  word  *' cattle''  does  not  indnde 
horses.     A  cattle  market  does  not  include  a  market  for 
horses,  and  there  is  a  horse  fair  as  well  as  a  cattle  fair. 
{Hayes  J.     Horse  dealing  usually  goes  on  in  a  part  of 
the  market   or   fair.]     If  it   had   been  intended  in 
Stat  28  &  29  Vu^  c.  60.  s.  1.  to  use  the  word  in  an 
extended  sfense,  ''sheep"  would  not  have   been  men- 
tioned.   The  statute  goes  to  the  limit  of  the  immunities 
of  the  common  law,  which  allows  the  keeping  of  a 
dog  if  it  is  not  known  to  be  vicious;  and  the  remedy 
is  very  incomplete,  for  it  does   not  protect  man  or 
child.    A  dog  is  rather  the  firiend  than  antagonist  of 
a  horse ;  its  natural  disposition  is  not  to  attack  horses 
but  other  animals  found  on  commons  and  open  unfre- 
quented places.    Further,  a  horse,  being  usually  under 
the  protection  of  man.  does  not  need  the  protection  of 
this  statute.    No  light  is  thrown  upon  the  construction 
of  stat.  28  &  29  VicL  c.  60.  s,  1.  by  decisions  upon  other 
statutes.    And  in  Rex  v.  Paty  (a)  the  prisoner  after- 

(a)  1  Leaeh  C,  C,  72;  2  W,  Bl  721. 
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186*9.       wards  received  a  free  pardon.     [He  cited  The  Ihtkt  of 
WaiQHT      Marlborough  v.  Osbom  (a).] 

V. 


PCABflOV. 


Kemplayy  in  reply. 

Lush  J.     Some  Acts  of  Parliament  are  naelesalj  in- 
cumbered with  interpretation  clauses ;  bqt  in  stat.  28  & 
29  VieL  c.  60.  a  definition  of  the  word  ''  cattle*'  woold 
be  very  desirable^  as  it  is  extremely  difficult  to  ascertain 
what  was  in  the  mind  of  the  Legislature.     The  word  in 
its  primary  sense  includes  horses  as  well  as  oxen  and 
cows ;  and  there  is  nothing  in  the  Act  to  exdade  them 
except  the  introduction  of  the  wOTd  "  sheep."     I  am 
not  however  aware  that  usage  has  limited  the  sense  of 
the  word  '^cattle.''    The  Act  is  a  remedial  one  for  the 
public,  and  we  should  not  be  justified  in  putting  a  narrow 
construction  upon  it     As  fi&r  as  I  know  horses  are  as 
liable  to  be  bitten  by  dogs  as  oxen  and  cows.     It  mny 
have  been  considered  that  the  word  '*  cattle*  referred  to 
larger  catUe  and  the  word  *'  sheep''  may  have  been  intro- 
duced in  order  to  include  smaller  cattle.  Therefore  I  am  of 
opinion^  though  I  am  not  satisfied  that  I  am  construing 
the  Act  as  the  L^slature  intended,  that  the  County 
Court  judge  was  mistaken. 

Hatbs  J.  The  word  *'  cattiie**  in  its  wider  sense  would 
include  horses;  and  there  is  no  satisfactory  reason  for 
making  an  exception  of  them  from  stat  28  &  29  Vid. 
c,  60.  s.  1.  I  understand  the  word  '^  sheep**  being  added, 
because  they  are  not  usually  iucluded  in  the  word 
"cattle." 

Judgment  for  the  plaintiC 
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1869. 


Johnson  against  Skaptb.  nurtdw, 

June  24^'. 


1.  The  Bankrapt  Act,  1861,  24  &  25  Viet,  e,  134.  s.  163.,  ftpplies  only 

to  express  contracts,  and  not  to  those  implied  from  the  relation  between  ^/'^'T^C 

the  parties.  ol\o^V'  i 

2.  The  defendant  was  tenant  of  a  warehonse,  and  the  plaintiff  became  ^.\r^  wZ 
bin  undertenant  of  a  room  in  it  The  rent  due  to  the  superior  landlord  ^  *  J4.  t,  lOO. 
being  in  arrear  he  distrained  the  plaintiff's  goods.  To  obtain  the  release  Caniract. 

of  the   goods  the  plaintiff  paid  15/.  to  the  superior  landlord.    The  ^^^: 

defendant  then  beoune  bankmpt,  and  obtained  an  order  of  discharge.  ^^  ^' 

Afterwards   the  plaintiff  brought  an  action  in  the  County  Court  to  aiscAarw. 

reooTcr  conipensation  for  the  injury  and  loss  sustained  by  him  in  con-  -^^5^ 

leauence  of  the  defendant  allowing  the  rent  to  be  in  arrear.    The  Judee  undfrtenaiU 

held  that  the  action  was  not  barred  by  the  order  of  discharge.    On  affanut  mr 

Mpeal,  the  question  being  whether  the  ruling  of  the  Judge  was  ooireet:  meduiie  lanor 

(1).  That  the  liability  of  the  defendant  to  make  compensation  was  implied  emu 
not  within  sect  163,  and  therefore  was  not  barred  by  the  order  tract  j>f  tn- 
of  discharge.  demnity 

(2).  That  the  16/.  was  not  separable  from  the  rest  of  the  daim.        against  rent 

pay  Me  to 
superior  land' 

APPEAL  against  a  judgment  of  the  County  Court  of  lord. 
Money  paid 

Lancashire,  held  at  LioerpooL  to  release  ooode 

The  particulars  of  demand  were:    ''This  action  is 
brought  to  recover  compensation  for  the  injury  and  loss 
sustained  by  the  plaintiflf  in  consequence  of  the  defend- 
ant wrongfully  allowing  certain  rent  payable  by  him  as 
the  tenant  of  a  warehouse,  &c.,  to  be  in  arrear  and  un- 
paid, whereby  the  goods  of  the  plaintiff,  who  occupied 
one  of  the  rooms  of  the  warehouse  as  tenant  to  the 
defendant,  were  lawfully  distrained  by  the  defendant's 
landlord  for  the  arrears  of  rent,  and  the  plaintiff  was 
compelled  to  pay  to  the  landlord  certain  moneys  in 
order  to  obtain  the  release  of  his  goods,  and  was  put 
to  great  inconvenience  and  was  injured  in  his  credif 
Qaim,  50/. 
The  defendant  occupied  the  warehouse  in  question  at 
VOL.  X.  3  b  b.  &  s. 


T. 

Skapts. 
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1869.  A  yearly  rent  as  tenant  to  Pemberton  the  owner.  The 
JoBNBOH  plaintiff  became  the  defendant's  sub-tenant  of  one  of 
the  rooms,  and  placed  therein  cotton  of  considerable 
value.  Whilst  the  defendant's  tenancy  and  the  plain- 
tiff's sub-tenancy  continued,  the  defendant's  rent  being 
in  arrear  to  the  amount  of  SOL,  his  landlord  lawfully 
distrained  the  goods  in  the  warehouse^  including  those 
of  the  plaintiff.  To  obtain  the  release  of  his  goods  the 
plaintiff  was  required  by  the  defendant's  landlord  to 
pay  the  sum  of  15/.,  and  upon  that  payment  being 
made  his  goods  were  restored  to  him. 

After  the  distress  and  payment  by  the  plaintiff  of  the 
15/.,  the  defendant  became  bankrupt  on  his  own  peti- 
tion and  obtained  his  order  of  discharge.  The  plaintiff 
did  not  prove  or  claim  to  prove  under  the  bankruptcy 
in  respect  of  the  subject-matter  of  this  action,  nor  were 
any  steps  taken  under  the  153rd  section  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vici.  c.  134,  to  obtain  an 
order  of  the  Court  of  Bankruptcy  directing  an  assess- 
ment of  the  damages  which  the  plaintiff  sustained  by 
reason  of  the  entry  by  bailifis  employed  by  the  defend- 
ant's landlord  upon  the  )room  in  the  warehouse  occupied 
by  the  plaintiff  and  the  seizure  of  his  goods  therein, 
nor  were  such  damages  assessed  until  the  jury  assessed 
them  on  the  trial  of  this  action. 

After  the  defendant  had  obtained  his  order  of  dis- 
charge in  bankruptcy  the  plaintiff  commenced  this 
action,  in  which  he  claimed,  as  part  of  his  special 
damage,  the  15/.  paid  by  him. 

At  the  trialy  in  addition  to  the  defence  raised  by  the 
defendant  on  the  merits,  it  was  contended  on  his  behalf 
that  the  plaintiff's  right  of  action  for  damages  was 
barred  by  the  order  of  discharge. 
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The  Jadge  ruled  that  it  was  not ;  and  the  jury  gave  a        ^g^g, 
verdict  for  the  plaintiflf  for  25/.  j^hmoh 

The  question  for  the  opinion  of  this  Court  was,  whether       •   ^'  , 
the  ruling  of  the  Judge  was  correct  in  point  of  law. 

The  Bankrupt  Act,  1861,  24  &  25  VtcL  c.  134.  s.  158. 
^  If  any  bankrupt  shall  at  the  time  of  adjudication  be 
liable,   by    reason  of  any  contract  or  promise,  to  a 
demand  in  the  nature  of  damages  which  have  not  been 
and  cannot  be  otherwise  liquidated  or  ascertained,  it 
shall  be  lawful  for  the  Court  acting  in  prosecution  of 
vich  bankrnptqr  to  direct  such  damages  to  be  assessed 
by  a  jujy,  either  before  itself  or  in  a  Court  of  law,  and 
to  give  all  necessary  directions  for  such  purpose;  and 
the  amount  of  damage,  when  assessed,  shall  be  proveable 
as  if  a  debt  due  at  the  time  of  the  bankruptcy :  Pro- 
vided that  in  case  all  necessary  parties  agree,  the  Court 
shall  have  power  to  assess  such  damages  without  the 
intervention  of  a  jury  or  a  reference  to  a  Court  of  law." 
Sect.  161.  *'  The  order  of  discharge  shall,  upon  taking 
effect,  dischai^  the  bankrupt  firom  aU  debts,  claims, 
OT  demands  proveable  under  his  bankruptcy,  save  as 
berein  otherwise  provided ;"  &c. 

B.  G.  WiUiafM^  for  the  defendant. — The  defendant 
in  this  action  is  '*  liable,  by  reason  of"  a  **  contract  or 
piomise,  to  a  demand  in  the  nature  of  damages"  within 
Stat  24  &  25  VicL  c  184  s.  158.,  and  therefore  the 
action  is  barred  by  sect.  161. 

First.  This  is  an  action  upon  an  implied  contract 
between  landlord  and  tenant  that  the  landlord  will 
indemnify  the  tenant  against  a  claim  for  rent  by  the 
iuperior  landlord.  In  BuUen  and  Leake,  PrecedenU  of 
Pleadings,  pp.  179-180,  8rd  ed.,  the  precedent   of  a 

8  B  2 
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1869.        count  by  an  undertenant  against  his  imaiediate  landlord 
JoimsoH      ^^'  ^^*  indemnifying  him  against  the  nonpayment  of 
rent  and  a  distress  by  the  superior  bindlord  is  entered 
among  the  counts  in  actions  of  contract      \^¥Fheekr, 
contra. — But  Hancock  v.  Caffyn  (n),  which,  among  other 
cases,  is  cited  as  an  authority,  was  an  action  in  tort] 
That  was  an  action  upon  an  implied  duty  in  the  defendant 
to  indemnify  and  save  harmless  the  plaintiff  trom  rent 
due  to  the  superior  landlord ;    and  Tindal  C.  J.  said, 
p.  366, ''  Upon  a  duty  which  the  law  implies  the  remedy 
is  either  by  assumpsit  or  case/'  referring  to  Burnett  r. 
Lynch  {b).     [Lush  J.     As  upon  the  implied  duty  of  a 
common  carrier  safely  to  carry  goods  delivered  to  him.] 
Secondly.    This   was   ''a  demand  in  the   nature  of 
damages  which  have  not  and  cannot  be  otherwise  liqui- 
dated or  ascertained''  within  sect.  153,  and  there/bre 
the  Court  of  Bankruptcy  might  direct  that  they  should 
be  assessed ;  and  when  assessed  they  would  be  proveable 
as  a  debt  due  at  the  time  of  bankruptcy.     In  Saunders 
V.  BeU  (c)  it  was  held  that  sect  154  discharged  the  bank- 
rupt from  liability  to  a  surety  in  respect  of  payments  of 
premiums  on  a  policy  of  insurance  becoming  due  subse- 
quently to  the  date  of  the  adjudication ;  and  the  only 
diflference  between  the  two  sections  is,  that  in  sect.  153 
the  words  are,  '*  it  shall  be  lawful  for  the  Court,"  which, 
in  other  Acts  of  Parliament,  have  been  held  to  be 
obligatory ;  and  in  sect  154  the  words  are,  "  the  person 
entitled  to  the  benefit  of  such  contract  or  promise  maji 
if  he  think  Jit,  apply  to  the  Court  to  set  a  value  upon  his 
interest  under  such  contract  or  promise,  and  the  Court 
is  Iiereby  required  to  ascertain  the  value  thereof/^  ^ 
The  cases  adverse  to  the  plaintifi^  were  decided  on  deeds 

(a)  8  Bifii^.  358.  (b)  o  B.  f  C.  589. 

{e)  17  C,  B,  N.  8.  731. 
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of   arrangement  or  composition  under  sect.  192.     In        1869. 
Hoggarth   v.    Taylor  (a),  which  was  an  action  for  the  "  j^Kf^ow"" 
wrongful  dismissal  of  the  plaintiflf  from  the  defendant's      5^^^, 
service,  it  was  held  that  the  terms  of  the  release  in  the 
deed   of    composition  did  not  apply  to  the  plaintiflTs 
claim    for    unliquidated  damages.     And   Woods  v.  De 
Matios^   in   error  (A),  was    distinguished.      Hoggarik  v. 
Taylor    was    followed  in    Sharland  v.    Spence  (c)  and 
Robertson  t.  Gogs  (d).    The  observations  of  Martin  B.  in 
Hoggarth  v.  Taylor  (e)  and  of  BoviU  C.  J.  and  Bgles  J.  in 
Sharland  v.  Spence  (f)  go  to  the  extent  that  even  bank- 
ruptcy and  an  order  of  discharge  would  not  be  a  bar  to 
the  action.  And  in  Ex  parte  Townsend,  in  re  PentorCa  Tust 
Deed  (g),  where  an  action  was  brought  for  unliquidated 
damages  for  breach  of  contract,  and  the  plaintiflf,  after 
a  deed  of  arrangement  had  been  executed  and  regis- 
tered, proceeded  to  trial  and  recovered  damages,  and 
the  defendant  was  afterwards  made  a  bankrupt  on  his 
own  petition:  Lord  Cranworth  held  that  the  plaintiff, 
having  elected  to  take  the  fruits  of  an  action,  could 
not  be  allowed  to  participate  in  the  dividends  under 
the  deed,  though  he  had  a  right  to  go  in  and  prove 
under  the  subsequent   bankruptcy.     But  in  Ex  parte 
Wilmot,  in  re  Thompson  and  Fryer  [h\  which  was  an 
application  to  assess  unliquidated  damages  under  sect 
153,  with  a  view  to  the  claimants  coming  in  as  creditors 
nnder  a  deed  of  composition,  the  judgments  of  Lord 

(a)  36  L,  J,  Exch.  61 ;  L.  B.  2  Exch,  105. 

{b)3K4-  a  987. 

(c)  36  L.  J.  a  P.  230;  L.  R.  2  C.P.  456. 

{d)  36  L.J.  Exch.  251 ;  L.R.2  Exch,  396. 

(«)  36  L.  J.  Exch,  61.  &i;  L.R.2  Exch.  105.  108. 

{/)  36  L.  J.  C,  P.  230.  232;  I.  R.  2  C.  P.  450.  459.  460. 

iff)  35  L.  J.  Bank.  17  ;  L.  /?.  1  Chanc.  App.  15S. 

(A)  36  L.  J.  Bank,  17 ;  L.R.2  Chanc.  App.  795. 
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1869.  CheJmrfard^  Sir  G.  J.  Turner  L.  J.  and  Lord  Cairns  L.  J., 
j^^^,  86  L.  J.  Bank.  19-20, 21.  24 ;  X.  5. 2  Chanc.  App.  799^ 
7l..  ^^-  BO^  807-8,  make  a  distinction  between  cases  of 
bankruptcy  and  deeds  of  composition  and  inspectorship 
under  sect.  192>  confining  the  provisions  of  sect.  153 
to  the- former,  and  so  leaving  the  debtor  liable  for 
unliquidated  damages  in  the  case  of  those  deeds. 

If  the  whole  claim  is  not  proveable  under  the  bank- 
ruptcy, so  much  as  relates  to  the  15/.  is  separable  from 
the    rest;    Cramptan  v.    Walker  (a).     [Lush  3.     The 
declaration  in  that  case  was  for  money  expended.    But 
in  the  present  case  no  point  as  to  the  reduction  of 
damages  is  reserved.]    The  question  for  the  Court  is, 
in  efiSect,  whether  the  ruling  of  the  Judge  was  correct 
that  the  right  of  action  as  to  any  part  of  the  claim 
was  barred.     [Lush  J.    The  plaintiff  did  not  pay  the 
money  at  the  request  of  the  defendant,  bat  in  order 
to  redeem  his  own  goods.     Could  he  bring  two  actions 
against  the  defendant  ?] 

Wheeler,  for  the  plaintiff. — ^First  The  words  of  stat 
24  &  25  Vict  c.  134.  s.  153.  are, ''  If  any  bankrupt  shall 
at  the  time  of  adjudication  be  liable,  by  reason  of  any 
contract  or  promise,  to  a  demand   in  the  nature  of 
damages'';  a  claim  for  damages  proveable  under  it  must 
arise  out  of  an  express  contract    This  action  is  founded 
on  a  breach  of  duty  arising  out  of  the  relation  of  the 
parties  and  is  in  tort ;  Burnett  v.  Lynch  (b).    [Lush  J. 
The  duty  on  the  defendant  is  not  created  by  law,  but 
by  the  agreement  between  the  parties.]     In  BwnuU 
V.  Lynch,  Littledale  J.  said,  p.  609,   '*  Assumpsit  lies 
where  a  party  claims  damages  in  consequence  of  a 
breach  of  promise  not  uuder  seal.    That  promise  may 

(«)  3KfE,  321.  (h)  bB.^C,  589. 
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either  be  express  or  it  may  be  implied  from  a  legal  obli-        1869. 

gation  to  do  a  particular  act Where,  from  a      Jobmsoi 

given  state  of  facts  the  law  raises  a  legal  obligation  to  do      skIpti. 
a  particular  act,  and  there  is  a  breach  of  that  obligation, 
and  a  consequential  damage,  there,  although  assumpsit 
may  be  maintainable  upon  a  promise  implied  by  law 
to  do  the  act,  still  an  action  on  the  case  founded  in  tort 
is  tihe  more  proper  form  of  action.''    And  it  is  the  same 
whether  there   is  a  deed  or  not.    In  Tattan  v.   The 
Great  Western  RaUtoay  Company  (a)  it  was  held  that 
an  action  against  a  common  carrier  for  the  breach  of  his 
duty  to  carry  safely  goods  delivered  to  him  is  an  action 
of  tort,  and  not  of  contract,  within  the  County  Courts  Act, 
19  &  20  VicL  c.  10&  #.80.    In  1  Griffith  and  Holmes  on 
Bankruptcy^  p.  589,  commenting  on  sect.  153  of  stat 
24  &  25  Vict.  c.  184.,  it  is  said,  "  It  would  seem  open 
to  donbt,  whether  if  the  action  might  be  framed  in  tort, 
though  it  be  virtually  an  action  in  contract,  the  damages 
recoverable  will  come  within  the  benefit  of  the  enact- 
ment or  not.    The  enactment  will  in  all  probability  give 
rise  to  many  difficulties,  as  it  is  extremely  difficult  in  ' 
many  cases  to  say  what  is  a  cause  of  action  for  breach 
of  an  agreement,  and  what  a  cause  of  action  in  tort 
merely;  the  great  majority  of  causes  of  action  might 
be  considered  as  either  one  or  the  other,  according  as 
the  plaintiff  chooses  to  frame  his  action.     All  actions 
for  breach  of  duty  arising  out  of  a  certain  relation  or 
employment,  may  be  considered  as  actions  in  tort,  or  as 
actions  for  breach  of  contract ;"  and  that  is  the  reason 
why  Hancock  v.  Cajffyn  {b)  is  dted  in  Bullen  and  Leake^ 
Precedents  of  Pleadings^  p.  180,  8rd  ed.,  as  an  authority 
for  a  count  in  contract. 
Secondly.   The  Court  of  Bankruptcy  can  order  an 

(a)  2E.iE.  844.  (6)  8  Bitig.  358. 
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1869.       assessment  of  damages  under  stat.  24  &  25  Vzci»  e.  134. 

joHHsoH      '•  1^3.  only  in  cases  of  admitted  breaches  of  contract ; 

Skaptk       jEt  parte  fFilmot,  in  re  Thompson  and  Fryer  (a},    per 
Lord  Chelmsford.     The  case  states  that  "in  addition  to 
the  defence  raised  by  the  defendant  on  the  mental  it 
was  contended  that  the  plaintiff's  rights  of  action  for 
damages  was  barred.     The  Court  will  infer  that  the 
defence  was  on  a  matter  of  fact  Before  the  enactmeot 
in  that  section^  damages  on  a  breach  of  contract  which 
accrued  even  before  the  act  of  bankruptcy  ooald  not 
have  been  proved:   there  was  no  means  of  assessing' 
them.     In  Robertson  v.  Goss  {b)  it  was  held   that    a 
composition  deed  was  no  bar  to  an  action  for  nnliqoi- 
dated  damages  for  breach  of  contract;  and  the  argument 
for  the  plaintiff  being  that  sect.  153  was  not  imperative, 
and  that  until  an  assessment  of  the  damages  the  plain- 
tiff could  not  have  proved   his  debt  in  bankruptcy, 
and  therefore  was  not  a  creditor  within  the   statote, 
the  Court  referred  to  the  decision  of  Lord  Cranwarth 
in  Ex  parte  Townsend,  in  re  Penion^s  Trust  Deed  (c), 
that  a  creditor  having  a  claim  for  unliquidated  damages 
was  not  bound  to  come  in  under  the  deed  but  might 
sue    for   damages    and    proceed    to  judgment.      The 
creditor   is   not  bound  at    his  own    risk   to    set   in 
motion  the  machinery  for  assessing  the  damages,  and 
therefore  the  order  of  discharge  is  no  bar;    Jtobert- 
son  V.  Goss  (&),  Hoggarth  v.  Taylor  {d%  Sharkmd  ?. 
Spence  (tf),   Ex  parte   Wilmot^   in    re    Thompson  and 
Fryer  (/).     ]^Lush  J.     Suppose  an  action  brought  be- 

(a)  36  L.  J,  Bank,  17. 19 ;  L,B,2  Ckanc.  Jjpp,  795.  799. 
(6)  36  L,  J,  Exeh.  251;  X.  R.2Exeh.  396. 
(c)  35  L.  J.  Bank.  17 ;  L.B.I  Chane.  Ajop,  158. 
(<Q  36  L.  J.  ExcK  61 ;  I.,  i?.  2  Exck,  105. 
(e)  36  L  J,  a  P.  230;  L.  R.  2  C.  P.  456. 
(/)  36  L  J.  Bank.  17;  L.  R.  2  Chanc.  App.  7a>. 
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fore  and  pending  at  the  time  of  bankruptcy^  and  at  the        1869. 
trial  after  bankruptcy  a  verdict  given  for  the  plaintiff,      Joavioir 
that   amount  would  not  be  a  proveable  claim.]     The       sxaptb. 
observations  of  Bovill  C.  J.  in  Sharlarid  y.  Spence  (a) 
bear  out  that  view. 

The  question  as  to  the  claim  of  the  plaintiff  being 
divisible  was  not  raised  at  the  triaL 

A.  G.  ffiUiamSf  in  reply. — Sect.  153  requires  a  lia- 
bility only  ^'  at  the  time  of  adjudication/'  and  it  is  not 
necessary  that  the  damages  should  be  ascertained  before 
bankruptcy.     The  argument  for  the  defendant  relies  on 
words  in  sect.  153  which  relate  to  the  mode  of  assessing 
the  damages ;  but  they  are  not  the  governing  words  of 
the  section.     If  an  action  were  brought  before  bank- 
ruptcy and  a  verdict  obtained  after,   the  amoimt  of 
damages  would  be  proveable,  because  it  would  be  at 
the  time  of  adjudication  impliedly  ascertained.     [Lush 
J.    Are  not  the  words  "  if  he  think  fit/'  which  we  find 
in  sect.  154,  necessarily  implied  in  sect  153  ?]     Even  if 
the  party  entitled  to  the  benefit  of  the  contract  or  pro- 
mise has  an  option  he  is  barred ;  Saunders  v.  Best  (ft). 
[Hayes  J.  referred  to  sect.  155.]    The  action  is  equally 
barred  whether   the  claim  is   admitted    or  disputed. 
[Lush  3,    The  case  is  not  sufficiently  explicit  to  enable 
us  to  say  whether  the  claim  is  admitted  or  not.] 

Lush  J.  The  case  has  been  very  ably  argued,  and 
we  are  indebted  to  the  learned  counsel  on  both  sides. 
If  we  were  called  upon  to  decide  on  some  of  the  grounds 
which  have  been  debated  I  should  have  had  considerable 

(a)  36  L.  J.  a  P.  230.  232;  L.  R,  2  C.  P.  456.  450. 
(6)  17  C.  B.  N.  S.  731. 
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1869.        diflSculty  in  coming  to  a  conclusion.  Bat  I  am  of  opinion 
JoBHBov      ^^^^  ^^®  judgment  of  the  County  Coart  judge  that 
SkIvt*.      ^^®  plaintiff's  right  of  action  for  damages  was   not 
barred  hj  the  order  of  discharge  was  right,  on  this 
ground,  namely,  that   the  liability  of   the    defendant 
is  not  a  liability  of  the  description  contemplated  by 
Stat.  24  &  25  Vict  c.  184.  i.  ISa    Looking  at  the  cases 
which  preceded  the  passing  of  this  statute,  I  ha^e  no 
doubt  that  the  enactment  was  intended  to  refer  to  ex- 
press contracts  of  a  mercantile  character^  a  breach  of 
which  creates  a  liability  to  a  demand  in  the  nature  of 
damages,  which,  not  being  ascertained  at  the  time  of  the 
bankruptcy,  are  not  proveable  under  it.     The  sectioD 
applies  only  to  contracts  popularly  so  called.    This  claim 
is  not  of  that  description ;  it  is  a  claim  for  damages  by 
reason  of  a  distress  made  by  the  superior  landlord  on 
the  plaintiff's  goods  for  rent  which  the  defendant  ought 
to  have  dischai^ed.     It  does  not  arise  from  any  agree- 
ment between  the  parties  that  the  defendant  will  pay 
the  rent  due,  but  from  the  relation  of  the  parties^  on 
which  the  law  constructs  a  contract  which  may  be  sued 
upon  in  an  action  either  of  assumpsit  or  of  tort  for  the 
breach  of  duty. 

Hatss  J.  I  agree  that  our  judgment  should  be  for 
the  plaintiff,  on  the  ground  that  the  contract  in  the 
present  case  is  not  of  the  species  contemplated  hy  stat 
24  &  26  Vici.  c.  184.  s.  163.  That  section  was  intended 
to  meet  the  cases  of  mercantile  contracts,  the  damagei 
for  breach  of  which  being  in  their  nature  unliqaidated, 
if  not  ascertained  by  a  jury  at  the  time  of  the  bank- 
ruptcy, could  not  be  proved  under  it.  Green  v.  Bickndl  [a\ 
cited  in  Chiity  on  Contracts^  p.  180,  n.  (y),  9th  eA,  i«« 

(a)  8  ii.  #  J5.  701. 
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good  illustration  of  this  class  of  cases.    There  a  person        1869. 
who  had  <x>ntracted  to  purchase  a  certain  quantity  of      Jobvsov 
oil  to  be  delivered  to  him  at  a  future  day,  when  the  oil      s^lim. 
was  tendered  to  Him  on  the  day  specified  refused  to 
reoeive  it,  and  afterwards  became  bankrupt,  and  it  was 
held  that,  although  the  claim  of  the  vendor  would  be 
measured   by  tbe  difference  between  the  price  agreed 
upon  and  tbe  market  price  at  the  time  when  the  con- 
tract  shonld   have  been  fulfilled,  yet    it   sounded  in 
damages,   and  therefore  was  not  proveable  under  the 
bankruptcy.      A  case  of   that    description   would  be 
remedied  by  sect.  158,  which  applies  where  the  contract 
^^rectly  creates  a  cause  of  action,  and  not  where  it 
merely  creates  a  relation  between  the  parties.  The  cause 
of  action  in  the  present  case  is  properly  stated  in  the 
particulars,  and  the  demand  arises  not  by  reason  of 
contract,  but  out  of  the  relation  of  landlord  and  tenant. 
This  is  like  the  action  against  a  common  carrier  for  the 
breach  of  duty  to  carry  safely  goods  delivered  to  him, 
winch  in  Tattan  t.  The  Great  Western  Railway  Com* 
P^"V  M  ^^  ^^^^  to  be  an  action  of  tort,  and  not  of 
assumpsit.    If  the  plaintiff  waives  the  tort  and  sues  in 
assumpsit,  he  declares  upon  an  implied  contract.   The 
nature  of  the  present  aHion  is  indicated  by  the  claim  of 
the  plaintiff  to  be  recouped  the  1521  The  law  allows  a  man 
who,  under  legal  compulsion,  has  paid  money  due  from 
another  to  say  '*  I  have  paid  your  debt  *';  but  he  cannot 
recover  the  money  paid  imless  he  paid  it  at  the  request 
of  the  other,  express  or  implied.    Here  was  no  express 
request 

Judgment  for  the  plaintiff. 

(a)  2E,iE.  844. 
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IN  THE  EXCHEQUER  CHAMBER. 


Ekoel  against  Fitch  and  others. 


1.  Upon  a  breach  of  contract  for  the  eale  of  real  property  the  role  of 
the  oommon  law  applies,  and  the  purchaser  is,  so  far  as  monej  can  do  it, 
to  be  placed  in  tne  same  sitnation  with  respect  to  damages  us  if  the 
contract  had  been  performed,  except  only  where  the  breach  has  been 
cansed  by  inability  on  the  part  of  the  Tender  to  make  a  good  title. 

2.  The  defendants,  mortgasees  with  a  power  of  sale,  sold  to  the  plain' 
tiff  by  auction  the  lease  of  a  house,  the  particulars  of  sale  stating  that 
possession  wqpld  be  given  on  completion  of  the  purchase.     The  trans- 
action was,  by  the  conditions  of  sale,  to  be  completed  by  the  26tb 
December.    By  the  fifth  condition,  in  case  the  vendor  shouM  be  ncable 
or  unwilling  to  remore  or  comply  with  any  objection  or  requisition  as 
to  the  title,  he  was  at  liberty  to  rescind  the  contract  and  to  returo  the 
deposit  mone^  without  interest,  costs,  or  other  compensation.    The  mort- 
gagor being  in  possession  reftued  to  giye  it  up ;  and  the  plaintiff,  haying 
sold  to  a  purchaser  who  bought  the  nouse  for  occupation,  required  pos- 
session before  completion.    Thereupon  the  defendanta  rescinded  thf 
contract  on  account  of  the  expense  tney  would  incur  in  order  to  eoaUe 
them  to  complete.    Held, 

(1).  That  the  plaintiff  was  entitled  to  recoyer  not  only  the  deposit 

and  expenses  of  inyestigating  the  title,  but  also  damages  for  the 

loss  of  his  bargain. 
(2).  That  the  measure  of  damages  was  the  difference  between  the 

contract  price  and  the  market  yalue  at  the  time  of  the  breach  of 

the  contract. 
(3).  That»  in  the  absence  of  eyidence  to  the  eontraiy,  the  price  at 

which  the  property  was  resold  was  the  test  of  the  market  yalne. 


n^HIS  was  an  appeal  from  the  decision  of  the  Court 
of  Queen's  Bench  in  discharging  a  rule  to  enter  a 
verdict  for  the  defendants. 

Declaration  upon  a  sale  by  public  auction  of  the  lease 
of  a  house  upon  certain  conditions,  among  others, 
that  possession  should  be  given  by  the  defendants  to 
the  plaintiflf  on  completion  of  the  purchase,  and  that  on 
payment  of  the  purchase  money  the  defendants  should 
execute  to  the  plainti?  an  assignment  of  the  premises, 
to  be  prepared  at  the  plaintiff's  expense.    Averment  of 


FiTCa. 
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the  performance  of  all  conditions  precedent.  Breach.  1869. 
Whereby  the  plaintiff  had  been  deprived  of  great  gaina  e^obl 
and  profits^  and  had  lost  the  nse  of  the  money  paid  by 
him  as  the  deposit  and  all  other  moneys  provided  for 
the  completion  of  the  purchase,  and  had  lost  the  ex- 
penses  incurred  by  him  in  investigating  the  title  of  the 
defendants  and  in  preparing  to  perform  the  agreement 
on  bis  part. 

Plea.  Payment  of  money  into  Court 
BeplicatioxL.  Damages  ultra. 

The  facts  are  stated  in  the  report  of  the  case  in  the 
Queen^s  Bench,  9  B.  Sf  S.  85. 

It  was  admitted  at  the  trial  that  there  was  a  breach 

of  contract   and  that  the  money  paid  into  Court  was 

Bn£Bcient  to  cx)ver  every  daim  of  the  plaintiff  except  in 

respect  of  the  value  of  his  bargain ;  and  a  verdict  was 

taken  for  the  plaintiff,  by  consent,  for  1057.  beyond  the 

money  paid  into  Court,  that  sum  being  the  advance  in 

price  at  which  the  plaintiff  had  contracted  to  resell  the 

houses. 

The  question  for  this  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  in  respect  of  the  profits  he  would 
have  made  on  the  resale  if  the  defendants  had  completed 
their  contract  with  him. 

The  argument  of  the  case  was  commenced,  in  Easter 
Vacation,  May  10,  before  Kblly  C.  B.,  Willbs  and 
Smith  JJ.  and  Channell  and  Cleasby  BB.,  and  was 
adjourned  in  order  that  a  statement  might  be  added  to 
the  case  to  the  effect  that  the  105/.  for  which  the  verdict 
was  entered  represented  the  increase^  in  the  marketable 
value  of  the  property. 

It  appeared  from  the  Judge's  notes  that  the  evidence 
did  not  raise  this  point  and  that  no  question  was  left 
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1869.       to  the  jxury  upon  it    The  parties  could  not  agree  as  to 

£g^^       the  marketable  Talae. 

FiTCB  ^^  argument  was  resumed  in  TrudCy  Vacation,  June 

14:  before  Eellt  C.  B.,  Btlbs^  Smith  and  Bbbtt  J  J., 

and  Channsll  and  Clxasbt  BB. 

Field,  for  the  plaintiff^  said  he  should  contend  that,  if 
the  defendants  intended  to  raise  the  point  that  the  price 
at  which  the  property  was  contracted  to  be  resold  was 
not  the  market  value^  they  should  have  done  so  at  the 
trial ;  and  that,  in  the  absence  of  cross-examination  of 
the  plaintiff's  witness  or  evidence  to  the  contrary,  1U5/. 
was  to  be  taken  as  the  increase  in  the  marketable  value, 

Maniity  {Beasley  with  him),  for  the  defendants. — 
There  is  no  averment  of  this  special  damage.    {^Smith  J. 
The  objection  that  special  damage  was  not  proved  should 
have  been  taken  at  the  trial.     Byk$  J.     The  price 
agreed  to  be  given  on  the  resale  is  some  evidence  of 
the  marketable  value,  none  being  given  to  the  contrary. 
Kelly  C.  B.    The  difference  between  the  contract  price 
and  a  fancy  price  offered  by  a  sub-vendee  might  not 
be  recoverable.    But  the  defendants  might  reasooab/y 
expect  that  some  evidence  of  an  increase  in  value  would 
be  given,  and  therefore  should  have  been  prepared  to 
rebut  it] 

On  a  sale  of  real  property,  apart  from  any  condition 
to  rescind  the  contract,  the  vendor  is  not  liable  in  an 
action  for  breach  of  contract  to  make  compensation 
for  the  loss  of  the  bargain,  whether  there  was  a  resale 
of  the  property  or  not,  except  in  the  case  of  fnvd, 
misrepresentation  or  wilful  refusal  to  complete.  And 
this  rule  is  established  on  the  ground  of  the  difficulty  in 
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making  out  title  to  real  property,  and  the  hardship  and        i869. 
injustice  which  would  accrue  from  applying  to  a  con-        ZKan 
tract  for  the  sale  of  it  the  general  rule  of  law  in  respect        rttovu 
of  damages  for  breach  of  contract  on  a  sale  of  goods ; 
Suffden  Vendors  and  Purchasers,  pp.  359-861 »  14th  ed.; 
Sedgwick  on  DamageSy  pp.  234-5,  4th  ed.,  Flureau  v. 
ThomhUl  {a\    Walker   v.   Moore  (i)    per  Bayley  J., 
LUtledale   J.   and   Parke  J.,    IVorthington  v.  Warring^- 
ton  {c\  ZA>ck  V.  Furze  (d)  per  Byles  J.    [Smith  J.     In 
the  present  case  there  was  no  defect  of  title,  and  the 
defendants  by  a  possessory  action  might  have  turned 
the  mortgagor  out  of  possession.     Suppose  the  title 
deeds  to  property  sold  were  in  the  hands  of  a  wrong- 
doer, ought  not  the  defendants  to  obtain  them  and 
hand  them  to  the  plaintiff?     Suppose  an  outstanding 
term  and  a  difficulty  in  getting  it  in,  would  the  defen- 
dants have  a  right  to  rescind  the  contract  under  the 
&th  condition?    Byks  J.    A  good  title  having  been 
shewn,  was  it  not  misconduct  in  the  defendants  not  to 
enforce  their  right  to  possessioiv?    Kelly  C.  B.    Suppose 
A.  contracts  to  sell  a  house  and  give  possession  on  a 
certain  day ;  and  in  the  interval  some  person  goes  in  as  a 
trespasser,  and  A.  cannot  get  him  out  without  an  action ; 
that  would  not  be  a  case  of  inability  to  make  out  a  good 
title.   The  contract  here  was  virtually  a  contract  to  give 
possession ;  and  the  defendants  therefore  seek  to  extend 
,  the  exception  in  Flureau  v.  ThomhUl  (a);  and,  when  a 
difScolty  arose  about  giving  possession  on  the  day  fixed, 
instead  of  offering  to  give  possession  in  a  month,  which 
offer  might  have  been  accepted  by  the  plaintiff,  they 

(a)  2  W.  BL  1078.  (6)  10  B.  #  C.  416.  421,  2,  3. 

(c)  8  a  B.  134. 

id)  19  a  B,  N.  8,  96. 119-120;  Affirmed  on  appeal,  &  #  S.  379. 
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» 

1869.       rescinded  the  contract]    A  contract  to  give  posaeamon 
Emobl       stands  on  the  same  footing  as  a  contract  to  convey  if 
FiTOB        there  is  bona  fides  in  the  vendor.     The  vendor  might 
reasonably  expect  that  the  mortgagor  would  go  out  of 
possession  as  he  ought  to  have  done;  Sikes  v.  fFild  (a) 
per  Erk  C.  J.,  and  Pouiuett  v.  FuUer  {b)  per  JervU  C.  J., 
pp.  677-8,  and  WiKams  J.,  pp.  681-2 ;  and  when  the 
mortgagor  refused,  he  was  not  bound  to  involve  himself 
in  litigation.    The  damages  are  too  remote  ;  for  a  resale 
cannot  be  taken  to  have  been  in  the  contemplation  of 
the  parties  as  in  the  case  of  a  sale  of  goods :  Hadiey 
V.   Baxendalf  (c),    Great    Western    Railway    Company^ 
appts.,  Redmayne^  respt.  (d). 

Field  {W.Y.  Clare  with  him),  for  the  plaintiff,  was 
not  called  upon. 

Kelly  C.  B.    This  is  an  action  to  recover  dama^ 
for  breach  of  contract  to  sell  the  lease  of  a  house.  There 
is  no  plea  of  rescission  of  the  contract,  nor  any  which 
would  be  an  answer  to  the  whole  cause  of  action,  but 
merely  a  plea  of  payment  of  money  into  Court  upon 
which  the  amount  of  damages  only  is  in 'question.    And 
the  question  raised  is,  whether  the  plaintiff  is  entitled  to 
recover  damages  in  respect  of  the  loss  of  profit  which 
he  would  have  made  on  a  resale  of  the  property;  for,  if 
he  is  not,  it  is  agreed  that  the  sum  paid  into  Court  l^ 
sufficient.     We  do  not  hold  as  a  general  proposition  of 
law  that  upon  breach  of  a  contract  for  the  purchase  of 
landed  estate  the  purchaser  is  entitled  in  all  cases,  other 
than  those  which  fall  within  Flureau  v.  ThamhUl(e), 

(a)  4  ^.  #  5.  421.  424.  {b)  17  C  B,  660. 

(c)  0  Exck,  341.  (rf)  L.  B.  1  C.  P.  329. 

(0  2  W.  Bl.  1078.  J 
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to  recover  the  loss  of  the  value  of  any  bargain  of  resale        i860, 
he  may  have  entered  into.     But  we  must  look  at  the  ' 
evidence   in    each   particular  case  in  order  to  give  a 
meaning  to  the  words  used  by  the  parties  and  give  effect 
to  justice.     Here  the  plaintiff  gave  evidence  that  he  had 
entered  into  a  contract  for  the  resale  of  the  property  at 
an  advance  of  105/.,  and  no  evidence  was  given  by  the 
defendants  to  shew  that  this  bargain  did  not  represent 
the  market  value  of  the  property;  we  must  therefore 
take  it  as  evidence  of  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  of  the  breach. 
And  so  the   questioA  arises  whether  when  a  vendor, 
not  by  reason  of  any  defect  of  title,  but  from  his  not 
thinking  fit  to  give  possession,  refuses  to  complete,  and 
the  action  is  reaUy  for  breach  of  contract  to  deliver 
possession,  the  purchaser  is  entitled  to  recover  the  differ- 
ence between  the  contract  price  and  the  market  value  at 
the  time  of  breach.    We  are  of  opinion  that  he  is 
entitled  to  recover  that  difference  in  all  cases  except 
those  within  Flureau  v.  Thamhill,  which  is  confined  to 
the  case  of  the  vendor  not  being  able  to  complete  by 
treason  of  defect  of  title. 

With  the  above  qualifications  we  are  prepared  to 
adopt  the  rule  laid  down  in  general  words  by  Parke  B. 
in  Robinson  v.  Harman  (a)  :  **  The  rule  of  the  common 
law  is^  that  where  a  party  sustains  a  loss  by  reason  of 
a  breach  of  contract,  he  is,  so  far  as  money  can  do  it, 
to  be  placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  performed.  The 
case  of  Flureau  v.  Thomhill  {b)  qualified  that  rule  of 
the  common  law.  It  was  there  held,  that  contracts 
for  the  sale  of  real  estate  are  merely  on  condition  that 

(a)  1  Exch.  850  855.  (h)  2  W,  Bl  1078. 

VOL.  X.  3  c  B.  Sr  s. 


7^4  EXCH.   CH.   TRINITY  VACATION. 

1869.        the  vendor  has  a  good  title ;    bo  that,  when    a  person 
Ekoel        contracts  to   sell   real   property,  there  is    an    implifld 
FiTt;ii.       understanding  that,  if  he  fail  to  make  a  good  title,  the 
only  damages  recoverable  are  the  expenses   irhidi  the 
vendee  mav  be  put  to  in  investigating  the  title."     I  do 
not  throw  the  slightest  doubt  on  the  doctrine   laid 
down   in  Flureau   v.    Thamhill  (a),  which    has   been 
the  foundation  of  a  long  series  of  decisions   not  to 
be  impeached  in  this  Court,   and  of  the   practice  of 
conveyancers;  but  the  doctrine  is  simply  this^  that,  on 
a  contract    for  the  sale  of  real  estate  if  the   vendor 
fails  to  perform  it  from  inability  to  make  out  a  good 
title,  he  is  not  liable  for  damages  beyond  the  retain  of 
the  deposit  and  the  expenses  of  investigating  the  title. 
That  has  been  tmly  called  an  exception  to  the  general 
rule  of  the  common  law  (it  is  hardly  an  anomaly),  and, 
as  has  been  suggested,  is  founded  entirely  on  the  diffi- 
culty often  experienced  in  making  a  title  to  real  estate^ 
arising  not  from  any  intentional  default  on  the  part  of 
the  vendor,  but  from  a  defect  in  title  unknown  to  him, 
which  is  consistent  with  int^jity  and  good  iaith  in  the 
contracting  party.  But  no  cases  except  Flureau  v.  ntam- 
hill  {a)  and  those  founded  on  it  have  been  dted  in  wbick 
it  has  been  held  that  a  purchaser  of  real  property  is  not 
entitled  to  recover  damages  in  respect  of  an  advance 
in   the   market   value  of  the  property.     In   all  other 
instances   of  breach   of  contract   for  the  sale  of  real 
estate  the  general  rule  as  to  damages  applies,  and  I 
cannot  do  better  than  refer  to  the  manner  in  which  the 
matter  is  dealt  with  by  the  Lord  Chief  Justice  in  the 
Court  of  Queen's  Bench  (i) : — "  There  is  an  obvioiw 
difference  between  the  case  of  a  man  who,  being  in 

(.1)  2  W.  Bl.  1078.  {b)  9  A  #  5.  99. 
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possession  and  the  undoubted  owner  of  real  property,  is       1869. 
unable  to  make  out  a  marketable  title,  and  that  of  one       iJi^ii 
who,  not  being  the  owner,  but  having  only  a  contract       p^^'^jj 
for  the  purchase  of  real  estate,  takes  upon  himself  to 
sell  it  to  anotlier  as  his  own  and  as  if  the  title  were  his 
to  convey*      The  difficulty  of  making  out  title  which 
exists  in  the  one  case,  and  forms  the  foundation  of  the 
rule  and  the  justification  of  the  exceptional  departure 
from  ordinary  principles^  ip  wholly  wanting  in  the  other. 
It  is  upon  this  distinction,  as  it  appears  to  us,  that  the 
CJourt  of  King's  Bench  proceeded  in  Hopkins  v.  Ghraze' 
brook  (a)/*     He  then  refers  to  the  remark  of  Bayky  J. 
on  that  case  in   Walker  v.  Moore  (6),  and  continues, 
pp-  99-100,  ''  It  merely  comes  to  this,  that  a  man  who 
undertakes  to  sell  what  he  has  not  secured  the  command 
of  has  only  himself  to  blame,  and  is  not  protected  by 
a  rule  which  has  reference  solely  to  difficulty  in  making 
out  title.*' 

In  the  present  case  no  doubt  was  thrown  by  the 
plaintiff  upon  the  title  of  the  defendants^  who  it  appears 
bad  a  good  titla     But  upon  his  insisting  on  possession 
being  given  before  completing  the  purchase  the  defend- 
ants rescinded  the  contract^  contending  that  they  were 
entitled  to  do  so  under  the  fifth  condition,  because  they 
were  unwilling  to  incur  the  expense  of  an  ejectment 
against  the  mortgagor  in  possession.    They  had  entered 
into  a  contract,  perhaps  imprudently,  to  deliver  posses- 
non  on  a  given  day,  and  they  broke  that  contract. 
Therefore  the  present  case  is  not  within  the  exception  in 
Flureau  v.  Tkorti/iSl  (c)  but  within  the  general  rule. 
Then,  what  damages  will  place  the  plaintiff  in  the 

(fl)  6  5.  #  a  31.  (h)  10  B.  #  a  416. 420. 

(c)  2  W,  Bl  1078. 

3  c  2 
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1869.  same  position  as  if  the  contract  had  been  performed? 
Engel  If  it  had  been  performed  he  would  have  become  posses- 
Fitch.  s^d  of  property  increased  in  value  by  105t  It  follows 
that  he  is  entitled  to  that  amount  of  damages.  It  is 
said  that  this  decision  is  at  variance  with  Hadky  v. 
Baxendale  {a\  which  decided  that^  in  an  action  by  mill 
owners  against  carriers^  the  loss  of  profits  arising  from 
a  delay  in  delivering  to  the  consignees^  who  were  manu- 
facturers of  machinery^  a  broken  iron  shafk^  which  was 
to  serve  as  a  model  for  a  new  one^  was  not  damages 
which  might  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  as  the  probable  result  of 
the  breach  of  contract.  I  am  not  prepared  to  agree 
with  all  the  expressions  used  by  the  Court  below  on 
this  point,  to  the  effect  that  the  purchase  of  real  pro- 
perty sold  by  auction^  being  of  common  occurrence^  a 
resale  is  to  be  taken  to  be  within  the  contemplation  of 
the  parties^  but  it  may  be  taken  to  be  within  the  con* 
templation  of  the  parties  that  an  increase  in  the  value 
of  the  property  sold  would  take  place. 

The  judgment  of  the  Court  of  Queen's  Bench  will 
therefore  be  affirmed. 

The  rest  of  the  Court  concurring^ 

Judgment  affirmed. 

(a)  9  Exch.  341. 


FHday,  CoMMiNGS  agaifist  Heabd 

June  25th. 

[Reported  ante,  p.  606.] 
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1869. 


Allison     and   Wife,   administratrix  de  bonis   Friday, 

June  2dth. 

non,  &c.,  againnt  Smith.  

8et-off. 
.    _  ,  Action  by 

1.  To  an^  action  by  an  adminiBtrator  de  bonis  non,  who  suea  in  his    administrator 
lepreaentatiTe  character,  for  a  debt  due  after  the  death  of  the  intestate    de  bonis  non. 
and  in  the  Ufetime  of  the  first  administrator,  the  defendant  cannot  set   J)ebt  due  to 
off  a  debt  due  to  him  from  the  first  administrator.  first  adminis- 

^  2.  Therefore  in  such  an  action  a  plea  that  the  moneys  in  the  dedara-    trafor. 
tion  mentioned  were  received  by  the  defendant  as  agent  of  ff,  A.  (the 
first  administratrix)  for  her,  and  the  defendant  applied  them,  as  direct cni 
by  HI  N.  and  as  her  agent,  in  the  administration  of  the  estate  of  the 
mtestate,  and  that  the  moneys  were  not  due  from  the  defendant  to  H.N.  ^ 

as  administiatriz,  is  bad. 

IJECLiARATION  by  n\  JlUson  and  Margaret  his  wife, 

administratrix  of  the  personal  estate  and  effects 

of  W,  W,  Nichohon,  Aeoes^aedf  left  nnadministered  by 

Hannah  Nicholson ;  for  money  received  in  the  lifetime  of 

Hannah  Nicholson  by  the  defendant  for  the  nse  of 

Hannah  Nicholson  as  administratrix,  and  on  accounts 

stated  between  the  defendant  and  Hannah  Nicholson  as 

administratrix. 

Third  plea.  That  Hannah  Nicholson,  as  administratrix, 
in  her  lifetime  and  at  the  time  of  her  death,  was  in- 
debted to  the  defendant  in  an  amount  equal  to  the 
plaintiffs'  claim  herein  pleaded  to  for  money  payable  by 
Hannah  Nicholson  as  administratrix  to  the  defendant ;  for 
money  paid  in  the  lifetime  of  Hannah  Nicholson  by  the 
defendant  for  Hannah  Nicholson  as  administratrix  at 
her  request^  and  for  money  in  the  lifetime  of  Hannah 
Nicholson  found  to  be  due  by  Hannah  Nicholson,  as 
administratrix,  to  the  defendant  upon  accounts  in  the 
lifetime  of  Hannah  Nicholson  stated  between  them  the 
defendant    and   Hannah   Nicholson    as    administratrix. 
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1869.  which  amount  the  defendant  is  willing  to  set  oflF  against 
Allison  ^^^  claim  of  the  plaintiffs  herein  pleaded  to  [and  that 
Smith.  ^^®  ^^  amount  has  been  due  and  payable  to  the 
defendant  continually  since  the  death  of  Hannah  Nichol- 
san,  and  was  at  the  commencement  of  this  suit  and  now 
is  due  and  owing  and  payable  to  the  defendant  by 
W.  Allison  and  Margaret  his  wife  as  administra- 
trix] {a). 

Fifth  plea.  That  the  moneys  to  which  this  plea  is 
pleaded  were  aud  every  part  thereof  was  received  by 
the  defendant  as  in  the  declaration  mentioned  as  the 
agent  of  and  for  and  on  behalf  of  Hannah  Nichcisan 
and  not  otherwise;  and  the  defendant  afterwards  and  as 
he  was  by  law  bound  and  entitled  to  do,  in  the  lifetime 
of  Hannah  Nicholson  and  whilst  he  held  the  moneys  as 
agent^  paid^  applied  and  disposed  of  them,  and  every 
part  thereof,  as  requested  and  directed  by  Hannah 
Nicholson  and  as  her  agent  and  not  otherwise;  and  that 
the  moneys  were  paid,  applied  and  disposed  of  by 
Hannah  Nicholson  as  administratrix  in  and  about  the 
administration  of  the  estate  and  effects  which  were  of 
W.  W.  Nicholson  at  the  time  of  his  decease ;  and  that 
at  the  time  of  the  death  of  Hannah  Nicholson  the 
moneys  to  which  this  plea  is  pleaded  were  not,  nor  was 
any  part  thereof,  due  or  payable  from  the  defendant  to 
Hannah  Nicholson  as  administratrix  or  otherwise,  nor 
was  the  defendant  at  that  time  indebted  to  Hannah 
Nicholson  as  administratrix  in  respect  of  that  part  of 
the  claim  to  which  this  plea  is  pleaded. 

Raymond,  for  the  plaintiff. — The  question  raised  on 

(a)  The  third  plea  had  been  amended  by  adding  the  words  between 
brackets,  and  the  fifth  plea  added  after  the  demurrer  books  were  delivered 
to  the  Judges. 


Allison 

V. 

Smith. 
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the  third  plea  as  amended  is  the  same  as  before.  [Lush  J.        1869. 
The  part  added   is   a  conclusion  of  law.]     Stat.  2  G.  2. 
c  22.  s,  13,    enacts,  "  That  where  there  are  mutnal 
debts  between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party/'  i.  e.,  the  defendant  or  plaintiff,  "  one 
debt  may  be  set  against  the  other."    This  statute  was 
passed  to  facilitate  remedies*  not  to  alter  rights,  and  in 
terms  applies    only  to  debts  originating   between   the 
principals   as   distinguished  from  their  representatives. 
The  debt  sued  for  and  the  debt  set  off  must  have  been 
due  to  or  from  the  testator  or  intestate  and  to  or  from 
the  plaintiff  or  defendant.     But  ex  necessitate  rei  that 
can  never  be  predicated  of  a  debt  which  first  accrues 
after  the  death  of  the  testator  or  intestate.    Such  a  debt 
never  was  or  could  be  a  mutual  debt  between  the  testa- 
tor or  intestate  and  another  party.     The  executor  or 
administrator  only  represents  the  testator  or  intestate 
for  the  purpose  of  administering  the  estate  in  a  pre- 
scribed course  of  administration.     Neither  of  them  can 
bind  the  estate  by  fresh  debts  or  liabilities  created  by 
himself.    And  if  a  set  off  accruing  after  the  death  of 
the  testator  or  intestate  was  allowed,  an  executor,  by 
requesting  a  simple  contract  debtor  of  the  testator  to 
pay  the  debt  of  a  simple  contract  creditor  and  set  the 
payment  off  against  his  own  debt,  might  give  a  simple 
contract  creditor  priority  over  a  specialty  or  judgment 
creditor  (a).    [He  cited  Bees  v.  Waits,  in  error  (b\  over- 
ruling Mardall  v.  TlieUtisson  (e).] 

(a)  But  866  now  stat.  32  &  33  Vict.  c.  46.  s.  1. 

(b)  11  Exch.  411 ;  affirming  the  judgment  of  the  Court  below,  9  Exch. 
6U6. 

(o)  lSQ,B.8o7;  reversed  on  error,  6  E\  ij  B.  970. 
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1869.  Horace  Tompson   Chitty  {Prentice  with  him),  for  the 

Allison  defendant. — The  set-oflF  is  due  in  the  same  right  as  that 
Smitd.  i^  which  the  plaintiff  sues  as  administratrix.  In  Reez  r. 
fFattSf  in  error  (a),  the  defendant  sought  to  set  off  a 
debt  arising  from  a  contract  between  him  and  the 
intestate.  Here  the  defendant  could  have  sued  the 
plaintiff  for  money  paid  and  she  would  have  pleaded  a 
set-off.  He  could  sue  her  as  administratrix  of  the 
original  intestate,  because  he  had  paid  a  debt  for  which 
the  estate  was  liable,  and  the  estate  had  the  benefit  of 
that  payment,  and  she  would  be  liable  in  that  action  if 
she  had  assets.  [Lush  J.  In  both  the  cases  provided 
for  by  Stat.  2  G.  2.  c.  22.  s.  18.  each  party  could  sue 
the  other,  but  that  is  not  so  here.  The  declaration  is 
for  money  received  by  the  defendant  in  the  lifetime  of 
the  first  administratrix  to  her  use,  and  the  set-off  is  of 
moneys  applied  by  the  defendant  as  her  agent  and  by 
her  directions  in  payment  of  the  debts  of  the  original 
intestate.  Suppose  I  give  100/.  to  A.  to  pay  to  B,; 
when  A.  has  paid  it  he  cannot  sue  me.  So  here 
was  a  payment  by  the  defendant  out  of  the  moneys 
received  by  him  as  agent  of  the  first  administratrix, 
being  her  assets.  That  was  a  payment  to  her  nominee, 
and  could  be  pleaded  as  such.  The  defendant  did  not 
pay  out  of  his  own  moneys  but  out  of  hers.]  He 
had  by  his  dealing  with  them  made  them  his  own. 
Suppose  he  had  paid  them  into  a  bank  which  failed,  he 
would  have  been  liable  to  her.  If  this  set-off  is  not 
allowed  the  plaintiffs  may  recover  the  whole  estate 
belonging  to  the  first  intestite,  and  the  only  remedy  for 
the  defendant  will  be  against  the  estate  of  Hannah 
Nichohouy  which  may  be  insolvent. 

(fi)  11  Exch.  110;  afRrming  the  jinlgment  of  the  Court  below,  9  Exch. 
01)6. 


Smith. 
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Raymond  was  not  called  upon  to  reply.  1869. 

ALL10OH 

Lush  J.     The  present  case  is  entirely  out  of  stat.       ^J^-^ 
2  G.  2.  c.  22.  9.  13.    There  is  no  privity  between  the 
administrator  de  bonis  non  and  the  original  administrator 
of  an  intestate.     The  present  plaintiffs  do  not  repre- 
sent the  original  administratrix  in  respect  of  the  debt 
due  to  the  defendant,  and  therefore  could  not  be  sued 
by  the  defendant ;  consequently  there  is  no  mutuality 
between  the   debts.    If  the  facts  are  as  stated  in  the 
fifth  plea^  and  the  defendant  paid  out  of  the  moneys 
collected   by  him  as  agent  of  Hannah  Nicholson  debts 
due  from  the  estate  of  the  intestate,  it  would  be  mon- 
strous that  he  should  be  able  to  set  off  against  them 
moneys    due  from  him  to  Hannah  Nicholson  not  as 
administratrix. 

Hates  J.  concurred. 

Judgment  for  the  plaintiff 


Poole  against  Willats.  Saturday, 

Julv  Sid. 


[Reported  9  B.  ff  S.  957.] 
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1860. 


Saturday,  SiMPSON  aqaiust  Yeend. 

July  3hI       •  ^ 

Municipal  ^^  ^^  action  on  The  Municipal  Corporation  Act»  1859,   22  Vict,  e.  35. 

election!  '*  ^^'*  ^^^  ^  penalty  for  bribery,  it  appeared  that  the  defendant,  vhile 

Bribery,  soliciting  a  vote  at  an  election  of  councillors  for  the  cii^  of  X.,  told  the 

OS^^ror  pr<h  ^^^^^  ^^^  ^®  would  be  remnnerated  for  loss  of  time.     The  Jadge  <^  the 

mise  to  wo-  County  Court  gave  judgment  for  the  defendant,  but  submitted  the  qnes- 

cure  or  *^°°  ^  '^^^  Court  whether  the  transaction  was  bribery  within  Hie  Cor- 

endeavour  '"P.*  Practices  Preyention  Act,  1854,  17  &  18  Fict  c,  102.  *.  2.  tvhr.  I., 

to  procure  which  by  stat.  22  Vict,  c,  35.  «.  12.  applies  to  municipal  elections.     Held 

moneu.  ^^^  ^^  ^^^  ^*  inasmuch  as  it  amounted  to  an  offer  or  promise  to  proenn 

Bemuneration  ®'  endeavour  to  procure  "  money  or  valuable  considerafion"  for  a  rote 

for  lose  of  "  "*  o'd®'  *<>  induce"  him  "  to  vote"  at  the  election. 
time. 
Corrupt  PraC' 

ticee  Prevent  /^ASE  Stated  by  the  judge  of  the  County  Court  of 
17  #  18 Vk-^  '  Staffordshire  held  at  LichJieUL 

^eJbT'l.'  ^'  Thfi  plaintiff  sued  the  defendant  in  the  County  Court 

C^^aHon  ^^^  ^^''  forfeited  by  him  by  reason  of  his  having  been 

^^  1869,  guilty  of  bribery  at  the  election  of  councillors  in  the 

22  Vtct.  coo.  "^ 

w.  11.  la         North  Ward  of  the  city  of  Lichjicld,  held  on  the  1st 

November y  1867,  for  **  that  he  the  defendant  did  on  that 
day  directly  offer  a  sum  of  money  to  one  George  Alar- 
shally  one  of  the  citizens  of  the  said  city,  to  induce  him, 
as  a  voter  in  the  said  ward,  to  vote  at  the  said  election/' 
The  evidence  upon  which  the  plaintiff  relied  was  set 
out  by  the  judge  of  the  County  Court,  and  the  evidence 
of  the  defendant  was  as  follows  : 

*'  I  saw  MarshalPs  wife.  I  told  her  I  called  to  sob'cit 
a  vote.  She  told  me  he  did  not  intend  to  vote ;  if  he 
did  he  should  offend  Mr.  M.  and  Mr.  P,  She  also  said 
he  had  been  offered  something  very  handsome  on  the 
other  side,  and  I  am  sure  he  will  not  vote.  She  also 
said  he  would  lose  much  time  by  going  to  vote.  I  said 
he  would  be  remunerated  for  what  loss  of  time  might 
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occur ;  never  mentioned  money  It.  6d. ;  I  saw  Marshall       1869. 
next  morning.      I  again  said  I  solicit  your  vote.     He      Smpsoii 
told  me  lie  did  not  iqtend  to  vote.     I  did  not  offer  him       y^». 
money.     I  aaid   lie  would  be  remunerated  for  loss  of 
time.     I  did  not  offer  him  a  sovereign/' 

The  question  for  the  Court  was,  whether  the  transac- 
tion, as  described  by  the  defendant,  was  bribery  under 
Stat.  17  &  18  Vict.  c.  102. 

The  Corrapt  Practices  Prevention  Act,  1854,  17  &  18 
VicL  c.  102.^  (amended  and  continued  by  stats.  21  &  22 
Viet.  e.  87.,  26  &  27  Vict.  cc.  29.,  33.,  and  34  t.  103.) : 
Sect.  2.    "  The  following  persons  shall   be  deemed 
guilty  of  bribery,  and  shall  be  punishable  accordingly : 
"  1.  Every  person  who  shaU,  directly  or  indirectly,  by 
bimself,  or  by  any  other  person  on  his  behalf, 
give,  lend,  or  agree  to  give  or  lend,  or  shall  offer, 
promise,  or  promise  to  procure  or  to  endeavour 
to  procure,  any  money,  or  valuable  consideration, 
to  or  for  any  voter,  or  to  or  for  any  person  on 
behalf  of  any  voter,  or  to  or  for  any  other  per- 
son in  order  to  induce  any  voter  to  vote,  or 
refrain  from  voting,  or  shall  corruptly  do  any 
such  act  as  aforesaid,  on  account  of  such  voter 
having  voted  or  refrained  from  voting  at  any 
election." 
By  The  Municipal  Corporation  Act,  1859,  22  Fict. 
c.  35.  s.  11.,  ''If  any  person  at  any  election  of  mayor, 
councillors,  auditors,  or  assessors  for  any  borough  shall 
be  guilty  of  bribery,  he  shall  for  every  such  offence 
forfeit  the  sum  of  4/08.  to  any  person  who  shall  sue  for 
the  same  in  the  County  Court,"  &a 

Sect  12.  ''The  word  'bribery'  shall  include  anything 
committed  or  done  before,  at,  after,  or  mth  respect  to 
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1869.        the  election   of  any  mayor,   councillors,   auditors,  or 
SiMPsoH      assessors,  which,  if  committed  or  done  before,  at,  after, 

YuiTD.  ^^  ^^^^  respect  to  any  election  of  any  member  to  serve 
in  Parliament,  would  render  the  person  committing  or 
doing  the  same  liable  to  any  pains,  penalties,  forfeitures, 
or  conviction  for  bribery,  treating,  undue  influence, 
corrupt  practices,  or  other  offence,  under  any  Act  or 
Acts  for  the  time  being  in  force  with  respect  to  the 
election  of  members  to  serve  in  Parliament  for  boroughs 
in  En ff land  and  Wales." 

The  case  was  argued  June  4 :  before  Cockbubn  C.  J., 
Melloe,  Lush  and  Hates  JJ. 

Grat^  {Henry  CoCUns  with  him),  for  the  plaintiff. — ^The 
offer  of  remuneration  for  loss  of  time  is  the  offer  of 
money,  and,  although  not  accepted,  is  bribeiy  within 
Stat.  17  &  18  Vict.  c.  102.  s.  2.  mbs.  1.,  which  contains 
the  word  '*  offer'' ;  Cooper  v.  Slade  (a).     [He  also  cited 
22  Vict.  c.  85.  s.  12.]     [Cockbum  C.  J.     The  present 
is  a  much  stronger  case  than  Cooper  v.  Slade^  because 
there  have  been  repeated  decisions  of  committees  of  the 
House  of  Commons  allowing  the  payment  of  travelling 
expenses  of  voters,  but  there  are  none  that  the  payment 
of  money  for  loss  of  time  is  legal.     Before  stat.  17  & 
18  Vict.  c.  102.  it  was  a  moot  point  whether  a  pro- 
mise to  give  money  for  a  vote,  if  the  the  voter  did  not 
accept  it,  was  bribery.] 

Manisty  (Bosanguet  with  him),  for  the  defendant— 
Stat.  17  &  18  Vict.  c.  102.  s.  2.  provides  for  two  cases: 
first,  the  offering  of  money ;   secondly,  the  promise  to 

(a)  6  H.  L.  C,  746,  overruling  part  of  the  judgment  in  Exch.  Chaml«er. 
6J5:.  ^^.  447. 
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give  it.     To  constitute  an  offer  within  the  statute  there        1869. 
must  be  a  tender  of  money  or  the  money  must  be  at      simpsoit 
hand  so  that  the  person  to  whom  the  offer  is  made  may       tb^id. 
t&ke  it ;  and,  on  the  trial  of  election  petitions  under  The 
Parliamentary  Elections  Act,  1868,31  &  32  VicL  c.  125., 
it  has  been  held  that  there  must  be  a  binding  engage- 
ment sufficient  to   support  an  action.     In  the  present 
case  the  defendant  did  not  mean  to  bind  himself  or 
others:   it   was   no  more  than  a  representation  of  the 
probable  consequence  of  his  vote  being  given  as  solicited. 
And  it  was  for   the  County  Court  judge  to  draw  infer- 
ences of  fact.      [Cockbum  C.  J.    Every  promise  involves 
an  offer;  if  the  promisee  rejects  it  still  the  offer  has 
been  made.     Here  the  defendant  avoided  pledging  him- 
self, but  the  mischief  is  the  same,  and  a  person  cannot 
by  varying  the  phraseology  escape  the  provisions  of  the 
statute.     MeUor  J.    The  language  of  the  defendant  in 
the  present  case  is  the  same  as  that  of  the  note  added 
to  the  circular  from  the  defendant's  committee, — "  Your 
railway  expenses  will  be  paid,^' — in  Cooper  v.  Slctde  (a) ; 
and  in  that   case   WilUs  J.  in    giving  his  opinion  to 
the  House  of  Lords  said,  p.  768,  *'The  bare  reading 
of  the  letter,  coupled  with  the  circumstances  under 
which  it  was  written,  satisfies  my  mind  beyond  a  doubt 
that  it  was,  and  was  intended  to  be  understood  as,  a 
pTomise  to  pay  the  railway  expenses  of  the  voter,  if  he 
voted  for  the  named  candidates,'^    And  Crompton  J., 
P*  775,  in  answer  to  the  argument  that  the  money  could 
not  be  a  gift  within  the  statute  because  *'  there  was  a 
consideration  for  the  repayment  by  reason  of  the  pay- 
ment or  expense  incurred  by  the  voter,  being  at  the 
i^uest  of  the  party  making  the  promise,  and  subse- 

(fl)  6  H,  Z.  a  746.  749. 
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18G9.        qucntly  paying/'  said,  « This  doctrine  would,  however, 
SiMPflov      &8  it  seems  to  me,  go  much  fiirther  than  ooold  possiblj 
TsBHD.       ^  supported.    It  would,  for  instance,  include  a  payment 
as  a  remuneration  for  loss  of  time,  if  a  voter  slioold,  at 
the  request  of  the  candidate,  abstain  firom  work  that  he 
might  come  to  vote  for  him.'']     If  there  is  no  binding 
promise  there  cannot  be  an  offer.     Suppose  ^.  aaka  B. 
to  go  to  work,  and  he  objects,  and  A.  says  ''no  doabt 
you  will  be  remunerated  for  it ;"  that  is  no  binding  con- 
tract.   [CacUum  C.  J.   It  would  be  a  question  whether 
A.  intended  to  promise.    Lush  J.     Suppose  the  defend- 
ant had  said  ''I  am  authorized  by  the  committee  to  say 
that  you  shall  be  remunerated."]    An  action  would  Ue 
against  A.  for  a  false  representation  if   he  was  not 
authorized.     [Hayes  J.    Your  distinction  is,  that  if  the 
candidate  solicits  the  vote  and  offers  to  remunerate,  it  is 
bribery,  but  that  the  same  thing  may  be  legally  done  by 
another  person.] 

Gray  was  not  called  upon  to  reply. 

Coc&BUBN  C.  J.  As  there  have  been  dedsions  on 
this  point  by  Election  Judges  we  will  consult  them. 

Cur*  ado.  vuU. 

The  judgment  of  the  Court  was  now  deliyered  by 

Mellor  J.  This  was  a  case  stated  by  the  judge  of 
the  County  Court  of  Staffordshire  by  way  of  appeal 
from  his  own  decision  whereby  judgment  was  given  for 
the  defendant.  [After  stating  the  evidence  his  Lordship 
proceeded.]  In  answer  to  the  question  proposed  to  us 
by  the  judge  of  the  County  Court,  we  are  of  opinion 
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''  that  the  transaction  as  described  by  the  defendant  is        1869. 
bribery  under  t  he  statute." 

We  delayed  giving  our  judgment  at  the  close  of  the 
argument,  not   because  of  any  doubt  existing  in  our 
minds  as   to  the   answer  which  we  ought  to  return  to 
the  question  put  by  the  judge  of  the  County  Court,  but 
because  we  were  assured  by  the  counsel  for  the  defendant 
that  the  ^Election  Judges  had  in  their  decision  upon  this 
section  taken  a  view  differing  from  that  which  we  were 
disposed  to  take.     Had  the  fact  been  as  suggested  we 
should  not  have  felt  ourselves  bound  by  the  opinion  of 
the  Election  Judges  unless  upon  consideration  we  had 
agreed  with  it ;  but  we  thought  it  desirable  to  ascertain 
what  opinion  had  in  fact  been  expressed  by  them  with 
reference  to  a  subject  with  which  their  duties  had  neces- 
sarily made  them  familiar.    Upon  inquiry  we  find^  as  we 
had  anticipated^  that  those  learned  Judges  had  expressed 
no  opinion  adverse  to  the  conclusion  at  which  we  have 
arrived. 

Their  observations  upon  this  section^  so  far  as  refers 
to  an  «*  offer*  or  "  promise"  not  accepted^  merely  ex- 
pressed a  rule  of  prudence  and  caution  as  to  the  quan- 
tum and  character  of  the  evidence  by  which  such  an 
offer  or  promise  should  be  considered  as  proved. 

In  the  present  case  we  are  relieved  from  considering 
the  truth  of  the  evidence^  as  it  is  the  statement  of  the 
defendant  himself  which  is  submitted  to  us  for  con- 
sideration. We  cannot  doubt  that  the  words  admitted 
to  have  been  used  by  the  defendant^  viz.^  *'that  the 
voter  would  be  remunerated  for  what  loss  of  time  might 
occur,"  did  under  the  circumstances  amount  to  an  offer 
or  promise  to  procure  or  to  endeavour  to  procure  '*  money 
or  valuable  consideration"  "  to  a  voter"  *'  in  order  to 
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1869.  indnce  him  to  vote^'  at  the  election  in  question.  The 
Simpson  expression  "  remuneration  for  loss  of  time''  would  neces- 
Tbend.  sarily  convey  to  the  apprehension  of  the  voter  that  if 
he  would  vote  for  a  particular  candidate  he  should 
receive  either  directly  from  the  person  offering,  or  by 
his  procurement^  money  or  valuable  consideration  which 
he  would  not  otherwise  obtain,  and  any  assurance  of 
that  kind  which  can  only  be  so  understood  is  calculated 
to  operate  upon  the  mind  of  the  elector  as  a  direct 
inducement  to  vote  for  such  candidate.  If  any  authority 
were  required  to  induce  us  to  adopt  this  view  of  the 
transaction  in  the  present  case  it  is  supplied  by  that 
of  Cooper  v.  Slcule  {a),  which  upon  this  point  is  not 
distinguishable  in  principle  from  the  present  case.  It 
is  so  important  to  the  public  interest  that  electors  should 
be  left  free  to  vote  without  any  disturbing  influence  of 
any  kind  that  in  construing  the  statute  in  question  we 
feel  ourselves  bound  to  give  full  effect  to  the  plain  mean- 
ing of  the  words  used,  and  to  apply  them  to  the  substan- 
tial facts  of  the  case,  without  raising  subtle  distinctions 
or  refinements  as  to  the  precise  words  or  expressions  in 
which  the  promise  or  offer  may  be  conveyed. 

The  case  will  be  remitted  to  the  judge  of  the  County 
Court,  who  will  set  aside  the  verdict  for  the  defendant 
and  enter  it  for  the  plaintiff  for  40«.,  being  the  penalty 
provided  by  The  Municipal  Corporation  Act,  1859,  for 
the  offence  in  question. 

Case  remitted. 

(fl)  6  H.  L.  a  746. 
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1869. 


Playfobd  against  The  United  Kingdom  Electric  satur. 

Telegraph  Company  (Limited).  ^^^ 

Telegraph 

A  special  Act,    25  &  26  Hrt.  c.  cxxxi.,  gaye  an  electric  telegraph  ^T'^^F&f. 

^PJ^y  powers  for  laying  down  their  line,  and  by  sect  61  enacted,  c  ^^y 

mat  the  use  of  their  telegraph  and  apparatus  for  the  purpose  of  receiving  Mistake  ^ 

and  conyeyui^  messages  should,  subject  to  the  prior  right  of  use  for  m^mi 

tne  service  of  the  Crown,  and  subject  to  such  charges  and  reasonable  Actl^ 

regulatK>nB  as  might  be  made  by  the  Company,  be  open  for  the  sending  Stimthiium 

^d  receiTing  of  messages  bv  all  persons  alike.     Sect  75  limited  the  fJn^. 

^argea  to  the  rates  specified  m  the  Schedule  to  the  Act     The  Company  Uabilittf 

i^pulated  that  they  would  not  be  responsible  for  mistakes  or  delays  in  BeaMmLhU- 

lae  transmissioii  of  nor  for  the  non-deUTeiy  of  unrepeated  messages  from  ,m^ 
*     ij^^*^  caiise  arising,  and  that  half  the  usual  price  for  transmission 
voQJd  he  charged  in  addition  for  repeated  messages. 
.   *•  Held  that  the  obligation  of  the  Company  to  use  due  care  and  skill 
^  the  transmission  of  a  message  arose  entirely  out  of  contract,  and  that 


*^®^«°^OTf  of  goods  who  received  an  offer  by  telegraph  from  the  vendee 
coQid  not  midntain  an  action  against  the  Company  for  a  mistake  in  the 
message. 

2.  Qu^re,  whether  the  stipulation  limiting  the  responsibility  of  the 
Company  was  unreasonable  within  sect.  61,  and  therefore  void? 


T^HIS  action  was  brought  by  the  plaintiff  against  the 
defendants  to  recover  damages  for  the  misdelivery 
by  them  of  a  telegraphic  message. 

A  case  was  stated  by  order  of  the  Conrt. 

The  plaintiff  is  a  merchant  in  London  and  deals  in 
ice;  the  defendants  are  an  electric  telegraph  Company 
(Vimited),  incorporated  under  The  Joint  Stock  Companies 
Acta,  1856  and  1857,  19  &  20  Vict.  c.  47  and  20  &  21 
Vict,  c:  14;  and  in  1862  they  obtained  an  Act  of  Parlia- 
ment, 25  &  26  Vict.  c.  cxxxi.,  by  which  certain  powers 
for^aying  down  the  line  were  conferred  on  them. 

The  plaintiff,  having  a  cargo  of  ice  on  board  a 
schooner  at  Orimsby,  invited  an  offer  for  it  from  Messrs. 
Rice  Sf  Hellyevy  merchants,  at  Hull,  and  requested 
them  to   make   such  offer  by  telegraph.     Accordingly 

VOL.  X.  3d  b.  &  s. 
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Rice  gr  Hellyer  sent  to  the  oflRce  of  the   defendants' 
Company  at   Hull  a  message  for  transmission  to  the 
plaintiff,   by   which  they  offered   to   take    the    ice   at 
23«.  per  ton.     In  the  reading  off  of  the  message  at  the 
defendants'  office  in  London  a  mistake  was  made  in  the 
figures^  and  the  telegram  sent  to  the  plaintiff  repre- 
sented the  offer  to  be  27s.  instead  of  23<.  per  ton.    The 
plaintiff  thereupon^  in  acceptance  of  the  supposed  offer, 
ordered  the  schooner  to  proceed  to  Htdl  with  the  ice, 
and  upon  her  arrival  there  the  mistake  was  disooFered. 
Riot  jr  Hellyer  refused  to  receive  the  cargo  except  at  23«. 
per  ton,  and  this  action  was  brought  by  the  plaintiff  to 
recover  the  damage  he  had  sustained  by  reason  of  the 
mistake,  which  amounted  to  39JL  \s.  6(L 

When  an  offer  made  upon  the  invitation  of  the  seller  by 
telegraph  is  accepted  the  cost  of  the  telegram  is  aUowed 
to  the  buyer  in  account.  On  delivery  of  the  message 
for  transmission  Rice  ^  Hellyer  signed  the  ordinary 
printed  form,  by  which  the  defendants  stipulated 
that  ''they  would  not  be  responsible  for  mistakes  or 
delays  in  the  transmission  of  nor  for  the  non-delivery 
of  unrepeated  messages  from  whatever  cause  arising, 
and  that  half  the  usual  price  for  transmission  would  be 
charged  in  addition  for  repeating  the  message." 

If  the  message  had  been  repeated  the  charge  for  such 
repeated  message,  according  to  the  Company's  scale  and 
the  price  paid  by  -Bice  gr  Hellyer,  would  have  exceeded 
the  tariff  rate. 

The  Court  was  to  be  at  liberty  to  draw  such  infer- 
ences of  fact  as  a  jury  would  be  entitled  to  draw. 

The  question  was,  whether  the  defendants  were  liaUe 
to  the  plaintiff  for  the  mistake  committed  in  the  trans- 
mission of  the  telegraphic  message. 

The  United  Kingdom  Electric  Telegraph  Act,  1862, 
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25  &  26  Vtci.   c.  cxxxi.,  recited  that,  "  under  the  pro- 
visions of  The  Joint  Stock  Companies  Acts,  1856  and 
1857/'  the  defendants  had  been  incorporated  ''  for  the 
porpoaes^  as  stated  in  the  memorandum  of  association  of 
tbe  said  Ck>inpany,  of  making,  working,  and  maintaining 
telegraphic  communication  between  various  places  in 
Great  Britain  and  Ireland,   ....    and  making,  work- 
ings and   maintaining,  obtaining,  purchasing,  selling, 
diaposingy  doing,  transacting,  and  performing  all  things 
necessary  or  incident  to  the  carrying  out  of  the  aforesaid 
objects,*'  &c. 

Sect.  2.  ''  The  Lands  Clauses  Consolidation  Act,  1845, 
and  The  Xiands  Clauses  Consolidation  {Scotland)  Act, 
184f6s  shall  be  incorporated  with  and  form  part  of  this 
Act:  Provided,"  fifcc. 

Sect.  5  gives  the  Company  power  to  lay  telegraphs  in 
streets. 

Sect.  61.  ''The  use  of  any  telegraph  and  apparatus 
erected  or  formed  under  the  provisions  of  this  Act  for 
the  purpose  of  receiving  and  sending  messages  shall, 
subject  to  the  prior  right  of  use  thereof  for  the  service 
of  Her  Majesty,  and  subject  to  such  charges  and  reason- 
able regulations  as  may  be  from  time  to  time  made  or 
entered  into  by  the  Company,  be  open  for  the  sending 
and  receiving  of  messages  by  all  persons  alike  without 
favour  or  preference." 

Sect.  75.  *'  The  charges  to  be  made  by  the  Company 
from  time  to  time  for  telegraphic  messages  sent  from  one 
station  of  the  Company  to  any  other  station  of  the  Com- 
pany, whether  in  Great  Britain  or  Ireland^  shall  not 
exceed  the  rates  specified  in  the  schedule  to  this  Act." 

The  case  was  argued,  in  Easter  Term,  April  20 :  before 
CocKBURN  C.  J.,  Lush  and  Hayes  JJ. 

3  D  2 
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United 
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Electric 
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Littler^  for  the  plaintiflF.— First.  Rice  jr  HeXlyer  were 
the  agents  of  the  plaintiff  to  make  a  contract  with  the 
defendants  for  carrying  the  message.     The  defendants 
have  powers  conferred  upon  them  by  stat.  25  &  26  Vtct. 
c.  cxxxi.  from  which  a  duty  arises  to  deliver  messages 
correctly.     [He  referred  to  the  preamble  and  sects.  2, 
5,  61,  74.]     And,  the  duty  being  to  the  public,   they 
are,  independently  of  the  agency,  responsible  to  a  third 
party  who  is    interested   in   the  message.      Also   the 
message,  as  soon  as  delivered  to  the  defendants  to  be 
sent  to  the  plaintiff,  became  his  property,  and  he  has 
a  right   to    sue   them   for   not   sending    it    correctly. 
[Cockburn  C.  J.   Suppose  I  send  a  person  by  railway  to 
communicate  a  message  to  another  at  a  distance,  and 
the  railway  Company  refuse  to  carry  the  messenger,  or 
are  guilty  of  negligence  by  reason  of  which  he  does 
not   reach   his    destination,   can    the  sendee   sue  the 
Company?    If  a   merchant  sends  a  letter  by  a  ship, 
he  does  not  make  the  shipowner  liable  for  negligence  to 
the  sendee.]     In  Scott  and  Jarnagin  on  the  Law  of 
TelegraphSy  where  the  nature  of  the  engagement  of 
telegraph  Companies  in  respect  of  messages  is  discussed, 
it  is  said,  §  95,  ^'  They  receive  written  messages  at 
one  place,  and  undertake  to  deliver  the  same  words 
or  symbols  to  the  party  addressed,  at  another  place. 

This   is  a  bailment The  engagement, 

then,  is  to  receive,  transmit,  and  deliver,  according  to 
directions,  a  prescribed  form  of  letters  and  words,  com* 
monly  caUed  a  message.''  [^Cochburn  C.  J.  That  reason- 
ing is  extremely  subtle.  I  doubt  whether  the  message 
can  be  said  to  be  a  bailment.  The  Company  do  not 
transmit  the  thing  itself.  The  message  delivered  to 
them  is  not  sent  verbally,  but  by  symbols  differezit 
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from  those  used  by  the  sender.    The  liability  of  the 
defendants  must  depend  upon  the  contract^  and  there 
is  no  contract  with  the  plaintiff.]     In  De  Butte  v.  The 
New  York^  Albany  and  Buffalo  Telegraph  Company  (a), 
cited  in   Scott   and  Jamayin  on  the  Law  of  Telegraphs, 
§§  177-8  9,  the  Court  said,  •'It  does  not  necessarily  follow 
that  the  contract  is  made  with  the  person  by  whom^  or  in 
whose  name,  a  message  is  sent.    He  may  have  no  interest 
in  the  subject-matter  of  the  message,  but  the  party  to 
whom  it  is  addressed  may  be  the  only  one  interested 
in  its  correct  and  diligent  transmission ;  and  when  this 
is  the  ctiae^  he  is  the  one^  in  reality^  with  whom  the 
contract  is  made.  The  business  of  transmitting  messages 
by  means  of  the  electric  telegraph  is^  like  that  of  com- 
mon carriers^  in  the  nature  of  a  pubUc  employment ;  for 
those  who  engage  in  it  do  not  undertake  to  transmit 
messages  only  for  particular  persons^  but  for  the  public 
generally.     They  hold  out  to  the  public  that  they  are 
ready  and  wilUng  to  transmit  intelligence  for  any  one^ 
upon  the  payment  of  their  charges ;  and^  when  paid  for 
sending  it,  it  forms  no  part  of  their  business  to  inquire 
who  is  interested  in^  or  who  is  to  be  benefited  by,  the  in- 
telligence conveyed.    That  becomes  material  only  where 
there  has  been  a  delay  or  mistake  in  the  transmission 
of  a  message  which  has  been  productive  of  injury  or 
damage  to  the  person  by  whom,  or  for  whom,  they  were 
employed ;  and  to  that  person  they  are  responsible,  whe- 
the  rhe  was  the  one  who  sent,  or  the  one  who  was  to 
receive,  the  message.    It  is  somewhat  analogous  to  the 
question  which  arises,  when  goods  are  lost  upon  their 
carriage,  whether  the  action  against  the  carrier  is  to  be 
brought  by  the  consignor  or  the  consignee;   and  the 

(a)  1  Daly  {N.  Y. )  547. 
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general  rule  upon  the  subject  is^  that  the  one  in  whom 
the  legal  right  to  the  property  is  vested^  is  the  one  to 
bring  the  action ;   and  if  that  is  the  consignee^   the 
consignor^  in  making  the  contract  with  the  carrier  is 
regarded  as  having  acted  as  the  agent  of  the  other/'    In 
The  New   York  and   Washington   Printing    Telegraph 
Company  v.  Dryburg  (a)  it  was  held  that  if  a  tel^raph 
Company,  whether  negligently  or  wilfully,  violate  their 
duty  of  sending  the  prescribed  message,  they  are  respon- 
sible to  the  party  to  whom  the  erroneous  message  is 
addressed. 

Secondly.    By  analogy  to  the  case  of  railway  Com- 
panies the  defendants  cannot  limit  their  responsibility 
by  imposing  unreasonable  conditions.      MacAndrew  ▼. 
Hie  Electric  Telegraph  Company  {b),  only  decided  that, 
under  The  Electric  Telegraph  Compan/s  Act,  1858, 16& 
1 7  Vict.  c.  cciii.  «•  66.,  a  condition  that  the  Company  would 
not  be  responsible  for  mistakes  in  the  transmission  o( 
unrepeated  messages,  from  whatever  cause  arising,  was 
a  reasonable  one.     Here  the  charge  made  for  repeating 
the  message  exceeds  the  limit  of  the  rates  specified  in 
stat.  25  &  26  Vtct.  c.  cxxxi.  t.  76.  and  the  schedule. 


Pollack  {A.  L.  Smith  with  him),  for  the  defendants.— 
First.  There  is  no  privity  of  contract  between  the 
plaintiff  and  the  defendants,  and  no  agency  between  the 
sender  and  the  receiver  of  the  message.  The  plaintiff 
did  not  designate  the  defendants  as  the  Company 
by  which  Rice  8f  Hellyer  were  to  send  their  answer, 
and  they  sent  it  by  telegraph  for  their  own  advantage. 
It  is  not  stated  that  there  had  been  any  previous 
dealings  between   the  plaintiff  and  Rice  tf  Hellyer  so 

(a)  35  Caseif  (Pennsylv.)  2«8.  {h)  17  C,  B.  3. 
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88  to  constitute  a  practice  to  use  the  defendants'  tele- 
graph.     Iq   the  case  of  goods  sent  by  a  carrier  which 
are  lost^  tbe  consignor  is  the  person  to  bring  the  action 
for  the  loss,  unless  the  consignee  names  the  carrier  to 
whom  they  are  to  be  delivered,  so  that  the  property  in 
them   passes  to  him ;  Swain  v.  Shepherd  (a)i  Coats  v. 
ChapKn  (6).    But  there  is  no  analogy  between  tele- 
graph Companies  and  common  carriers^  whose  liability 
is  founded  on  the  custom  of  the  realm ;  Redhead  v.  The 
Midland  Railway  Company^  on  appeal  {c\   Breese  v. 
United  States  Telegraph  Company  (d).   The  recent  deci- 
sions in  the  American  Courts  cannot  be  supported  unless 
the  sender  of  the  message  is  agent  of  the  receiver  for 
the  pnrpose  of  sending  it. 

Secondly.  The  condition  that  the  defendants  would 

iiot  be  responsible  unless  the  message  was  repeated  is 

reasonable.    At  common  law  a  carrier  was  allowed  to 

Umit  his  liability ;  Izeti  v.  Mountain  {e\  Nicliobon  v. 

fVillan  (/).     There  is  nothing  in  stat.  25  &  26  Vict. 

c.  cxxxi.  to  prevent  the  defendants  entering  into  a  special 

contract  limiting  their  liability.     [He  cited  M'Cance  v. 

The  London  and  North  Western  Railway  Company  (g) 

per  Bramwett  B.,   Harrison  v.    The  London,  Brighton 

and  South  Coast  Railway  Company,  in  error,  pL  4  (A), 

MacAndrew  v.    The  Electric    Telegraph  Company  {i), 

ffhite  V.    The   Great    Western   Raihoay   Company  (j), 

Robinson  v.  The  Great  Western  Railway  Company  {Jc), 

pi.  1  (2.)j  Breese  v.  United  States  Telegraph  Company  {I), 


(a)  1  M,  #  Rob.  223. 
(c)  9  B.  #  A  519. 
(0  4  East  371. 
(S)7H,4-  N.  477.  489-490. 
(i)  17  C.  B.  3. 
{k)  H.  4-  R,  97. 


{b)  3Q.  i?.483. 

(d)  45  Barb.  (N.  Y.)  274. 

(f)  5  East  507. 

(A)  2B.i  a.  122.  162. 

0)  2  C.  B.  N.  8.  7. 

(0  45  Barb,  (N.  Y.)  274. 
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The  Western   Union   Telegraph  Company  v.  Carew  {a) 
per  Christiancy  J.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lush  J.    After  stating  the  facts  as  ante,  pp.  759-760. 

It  was  contended  on  behalf  of  the  plaintiff^  first, 
that  the  defendants  were  liable  either  as  upon  a  eon- 
tract  with  him  made  through  Rice  tf  HeUyer^  as  his 
agents^  or  for  the  breach  of  a  duty  to  take  due  care 
of  a  message  which  it  was  argued  became  his  property 
as  soon  as  it  was  delivered  to  the  defendants;  and 
secondly^  that  the  stipulation,  that  they  would  not  be 
responsible  for  any  mistakes  however  caused  unless  a 
charge  was  paid  which  exceeded  the  maximum  allowed 
by  Stat.  25  &  26  Vict.  c.  cxxxi.,  was  an  unreasonable 
regulation  within  the  meaning  of  the  61st  section,  and 
therefore  void. 

As  we  are  against  the  plaintiff  on  the  first  point,  it 
is  unnecessary  to  give  any  opinion  upon  the  second. 

The  obligation  of  the  Company  to  use  due  care  and 
skill  in  the  transmission  of  the  message  is  one  arising 
entirely  out  of  the  contract.  There  is  nothing  in  their 
special  Act  which  affects  their  relation  either  to  the 
sender  or  the  sendee  of  a  message,  or  makes  it  different 
from  what  it  would  have  been  had  no  Act  of  Parliament 
been  passed.  We  cannot  agree  with  the  judgments 
given  in  the  American  Courts,  in  the  cases  dted  on  the 
argument,  that  there  is  any  analogy  between  a  consign- 
ment of  goods  through  a  carrier  and  the  transmission 
of  a  telegram.    We  cannot  see  how  the  person  to  whom 

(a)  15  Jtnnison  (Michigan)  525.  534-5. 
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a  td^raphic  message  is  sent  can  be  said  to  have  a 
property  in  the  message  any  more  than  he  could  have  had 
if  it  bad  been  sent  orally  by  the  servant  of  the  sender. 

The  only  question  therefore  is,  with  whom  was  the 

contract   made?     And  to  this  there  can  be  but  one 

answer.      It    was   made  with   Rice  ff   Hellyer.     The 

offer  was   sent   by  them  on  their  own   behalf  and  in 

their  own  interest.    In  so  doing  they  acted  it  is  true 

on  the  invitation  of  the  plaintiff,  but  not  as  his  agent 

or  as  representing  him,  and  the  circumstance  that  there 

was  an  implied  understanding  between  them  that  in  the 

event  of  his  accepting  their  offer  he  should  reimburse 

them  the  expence  of  making  it  in  no  way  alters  the 

relation  between  the  two  parties,  which  was  that  of 

seller  and  bnyer  and  not  that  of  principal  and  agent. 

It  follows  that  the  plaintiff,  who  is  a  stranger  to  the 

contract  with  the  Company,  cannot  maintain  an  action 

agunst  them  for  the  breach  of  it. 

Our  judgment  is  therefore  for  the  defendants. 

Judgment  for  the  defendants  (a). 
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(a)  See  The  Telegraph  Act,  1863,  26  &  27  Vict,  e.  112.,  and  The 
Telegraph  Act,  1868,  31  &  32  Vict,  c.  110. 


Farreb,  appellant,  Close,  respondent. 

[Reported  ante,  p.  553.] 


Saturday^ 
July  Sri. 


Wren  against  Weild. 

[Reported  ante^  p.  51.] 


Saturday, 
•Tif/ydrd. 
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Saturday^ 
</u/y  3rd. 

Security  for 
costs. 
Action  by 
assignee  of 
bankrupt. 


Dbnston,  assignee  of  Horwood,  a  bankrupt, 

against  Ashton. 

The  assignee  of  a  bankrupt  suing  for  the  benefit  of  the  estate  is  not 
within  the  rule  which  requires  a  mere  nominal  plaintiff  suing  for  the 
benefit  of  a  third  person  to  give  security  for  costs. 

"D  ULE  calling  on  the  defendant  to  shew  cause  why 
an  order  of  fFUles  J.  requiring  the  plaintiff  to  give 
security  for  costs  in  the  action  should  not  be  set  aside. 

The  action  was  ejectment  by  the  plaintiff,  as  as- 
signee of  one  HortDoodi  a  bankrupt,  and  was  brought 
by  direction  of  the  Court  of  Bankruptcy  to  recover 
some  premises  formerly  occupied  by  the  bankrupt,  and 
claimed  by  the  plaintiff  for  the  benefit  of  the  estate. 
The  order  was  made  on  the  ground  of  the  plaintiff's 
poverty  and  alleged  inability  to  pay  costs  if  he  failed, 
and  because  he  was  suing  not  for  his  own  benefit  but 
for  that  of  the  creditors. 

The  rule  was  argued,  in  Easter  Term,  April  22,  before 
CocKBUBN  C.  J.,  Hannen  and  Hayes  JJ.,  by  Bere^  for 
the  defendant,  Day^  for  the  plaintiff. 

The  arguments  and  cases  cited  are  stated  in  the 
judgment  of  the  Court 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Hayes  J.  [After  stating  the  facts.]  On  the  part 
of  the  defendant,  reliance  was  placed  on  the  general 
rule  requiring  security  for  costs  in  the  case  of  an 
insolvent  who  is  suing  as  a  mere  nominal  plaintiff  for 
the  benefit  of  a  third  person,  and  the  cases  of  Perkins^ 
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y.  Adeoch   (a),  ElMot  v.  Kendrich  (J)  and  Goatky  v.        1869. 
Emmati  (c)  were  cited.  Dmnwton 

On  the  other  hand,  it  was  contended  by  Mr.  Day 
that  the  case  was  distinguishable  from  the  cases  cited, 
and  withdrawn  from  the  ordinary  rule^  on  the  ground 
that  the  pUdntiff  had^  as  assignee^  a  duty  to  collect  the 
assets  for  the  benefit  of  the  estate,  and  that  there  was 
no  instance  in  such  a  case  of  requiring  security  for 
costs,  which  might  obstruct  him  in  the  performance  of 
his  duty^  and  prevent  the  assets  from  being  collected. 

We  took  time  to  consider  the  case ;  and  being  unable 
to  find  any  authority  in  favour  of  enforcing  security  for 
costs  in  such  a  case,  we  were  disposed  against  requiring 
it  in  the  present  instance. 

Tery  recently  the  subject  has  been  before  the  Court 
of  Common  Pleas  in  the  case  of  Sj/kes  and  others  v. 
Sykss  (d),  in  which  the  plainti£b  sued  as  executors  for 
an  injury  to.  the  assets  of  the  estate,  and  on  an  appli- 
cation by  the  defendant  security  for  costs  had  been 
ordered  to  be  given  by  Brett  J.,  on  the  ground  that  one 
of  the  plaintiffs  resided  in  Scotland,  out  of  the  juris- 
diction of  the  Court,  and  the  other  had  become  bank- 
rupt and  was  unable  to  pay  costs.    The  Court,  who 
considered  the  case  of  an  executor  to  stand  on  the  same 
footing  as  the  case  of  an  assignee,  in  regard  to  the  duty 
of  collecting  the  assets  of  the  estate,  held  that  the 
circumstances  afforded  no  ground  for  requiring  security 
and  rescinded  the  order.    This  decision  entirely  agrees 
with  our  opinion,  and  therefore  we  think  that  the  rule 
should  be  made  absolute. 

Rule  absolute. 

(fl)  14  M.  fW.80&;SD.if  L.  270. 

(6)  12  A.  #  E.  697.  (c)  15  C,  B,  291. 

(d)  Since  reported,  39  L.  J.  C,  P.  179  \  L.R.i.  C,  P.  645. 
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Saturday, 
July  3ra, 
18()9. 
[Friday, 
June  17th, 
1870.] 

Marine  in- 
surance. 
Capture. 
Suit  in  Prize 
Court. 
Appeal. 
Bond  or  bail 
for  value  of 
goods  pending 
suit. 

Sale  by  Prize 
Court. 
Election  to 
claim  for 
partial  or 
total  loss. 
Abandonment. 


IN  THE  EXCHEQUER  CHAMBER- 

Stringer  and  others  against  The  English 
and  Scottish  Marine  Insurance  Company 
(Limited). 

The  plaintifis,  on  behalf  of  the  owner,  in  1863  insured  with  the 
defendants  to  the  amount  of  5060/.  on  goods  Talued  at  11,500/.,  per  the 
ship  D.,  from  Liverpool  to  Matamoras,  against  the  usual  perils,  including 
"  takings  at  sea,  arrests,  restraints  and  aetainments  of  all  kings,  princes 
and  people";  and  the  pohcy  contained  a  sue  and  labour  clause, 
which  declared  that  **  the  acts  of  the  insurer  or  insured  in  recorering, 
saying  or  preserving  the  property  insured  shall  not  be  considered  a 
waiver  or  acceptance  of  abandonment."  The  ship  sailed  with  the  goods 
on  board,  and  was,  on  the  5th  November,  1663,  seized  by  a  cruiser  of  the 
United  States  and  taken  to  New  Orleans,  where  a  suit  was  immediately 
instituted  by  the  captors  in  a  Prize  Court  against  the  ship  and  caigo  for 
the  purpose  of  having  them  adjudged  a  la^ul  prize.    The  owner  of  the 

foods  intervened  and  conducted  the  litigation  so  successfully  that  on  the 
6th  June,  1864,  the  Prize  Court  at  New  Orleans  ^ve  judgment  against 
the  captors  and  decreed  the  restitution  of  the  ship  and  car^.  On  the 
1st  July  the  captors  appealed,  and,  in  consequence,  the  judgment  of 
restitution  was  suspended  till  the  decision  of  the  Court  of  appeal.  On 
the  12th  September  the  assured  sent  to  the  defendants  a  formal  notice  of 
abandonment,  which  they  refused  to  accept.  On  the  7th  December,  1864, 
and  again  on  the  9th  February,  1865,  the  assured  informed  the  under- 
writers that  endeavours  were  being  made  in  New  Orleans  to  sell  the  ship 
and  cargo  and  that  he  was  endeavouring  to  prevent  the  sale  of  the  cargo, 
and  requested  them  to  assist  in  giving  btdl  to  prevent  it  The  under- 
writers on  each  occasion  refused  to  interfere.  On  the  24th  April,  1865,  a 
Prize  Commissioner  reported  to  the  Judge  of  the  Prize  Court  the  ruinous 
condition  of  the  goods  on  board  the  ship,  and  suggested  the  propriety  of 
ordering  an  immediate  sale,  which  the  Court  thereupon  ordered,  and  on  the 
25th  May  they  were  sold  and  the  proceeds  paid  into  Court.  When  the 
question  arose  as  to  giving  bond  or  bail  to  prevent  the  sale  of  the  goods 
tne  money  in  use  in  the  United  States  was  a  paper  currency,  and  the  ship 
and  cooJs  were  appraised  in  that  currency,  and  the  bond  or  bail  must 
have  been  given  in  that  currency.  The  paper  currency  was  subject  to 
great  and  sudden  fluctuations  in  value  in  consequence  or  the  war  between 
the  United  States  and  the  Confederate  States,  and  was  then  at  from  250 
to  280.  On  the  13th  July,  1865,  upon  receipt  of  the  intelligence  of  the 
sale  of  the  goods  under  the  decree,  the  assured  gave  a  fresh  notice  of 
abandonment,  which  was  again  refused:  Held,  the  Court  having  power 
to  draw  inferences  of  fact, 

1 .  By  the  Queen's  Bench,  that  the  declaration  in  the  sue  and  labour 
clause  did  not  prevent  the  acts  of  the  insurer  or  insured  from  having  the 
effect  properly  aue  to  them  as  evidence  that  the  parties  had  made  their 
choice. 

2.  By  the  Queen's  Bench  and  Exchequer  Chamber,  that  upon  the 
capture  the  owner  of  the  goods  had  a  right  to  elect  to  treat  the  loss 
either  as  partial  or  total. 

3.  By  the  Queen's  Bench  and  Exchequer  Chamber,  that  the  election 
liy  the  assured  to  treat  the  seizure  and  detention  as  a  partial  loss  did 
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Bot  prerent  them  from  claiming  for  a  total  loss  if  a  change  of  circttm- 
stances  occurred  wliich  made  the  loss  actually  total    But, 

4.  By  the  Queen's  Bench,  semble  contra  -pet  Kelly  C.  B.  in  the  Exche- 
quer ChAmber,  that  the  prolongation  of  the  litigation  by  the  appeal  of 
the  captors  was  not  more  than  might  have  been  reasonably  anticipated 
when  the  ship  and  car^  were  firat  libelled ;  and  therefore  the  appeal 
on  the  1st  Juiy^  1864,  did  not  amount  to  such  a  change  of  circumstances 
as  would  justify  the  assured  in  changing  their  election. 

5.  By  the  Queen's  Bench  and  Exchequer  Chamber,  that  the  depositing 
the  fnll  Tslue  of  the  goods  or  giring  security  to  pay  the  full  ralue  of  the 
goods  in  xMiper  currency  was  not  a  step  whidi  a  prudent  uninsured  owner 
wonld  have  adopted  to  prerent  the  sale,  and  therefore  the  assured  were 
entitled  to  recover  for  a  total  loss. 

6.  Qwtfj  e,  w^hether  notice  of  abandonment  was  necessary  ? 

TN  a  special  case  stated,  it  appeared  that  the  action 
was  brought  against  the  defendant  as  underwriter  on 
a  policy  of  insorance  upon  goods  on  hoard  the  ship 
Dashitiff  Wave  for  a  total  loss.  The  defendants  pleaded 
payment  into  Court  of  1100/.,  to  which  the  plaintiffs 
replied  that  it  was  not  enough.  The  circumstances 
stated  in  the  special  case  were  as  follows. 

The  plaintiffs,  on  behalf  of  the  owner,  had  in  the  year 
1863  made  insurance  with  the  defendants  to  the  amount 
o(  5000/.  on  goods  valued  at   11,500/.   per  the  ship 
Dashing  fFave,  from  Liverpool  to  Matamoras,  against 
the  usual  perils,  including  '*  takings  at  sea,   arrests, 
restraints  and  detainments  of  all  kings,  princes  and 
people ;"  and  the  policy  contained  a  provision  that  in 
case  of  misfortune  '*  it  shall  be  lawful  to  the  insured, 
their  factors,  servants  and  assigns,  to  sue  labour  and 
travel   for,  in  and  about  the  defence,  safeguard  and 
recovery  of  the  aforesaid  subject-matter  of  this  insu- 
rance or  any  part  thereof  without  prejudice  to  this 
insurance,    the    charges    whereof    the  said   Company 
will  bear  in  proportion  to  the  sum  hereby  insured. 
And  it  is   expressly  declared   and    agreed   that   the 
acts  of  the  insurer  or  insured  in   recovering,   saving 
or  preserving  the  property  insured   shall  not  be  con- 
sidered a  waiver  or  acceptance  of  abandonment"     The 
Dashing   Wave  sailed  with  the    goods  on  board  and 
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daring  the  continuance  of  the  risk  she  was  on  the  5th 
November i  1863,  seized  by  a  cruiser  of  the  United  States 
of  America,  there  being  at  that  time  war  between  them 
and  the  Confederate  States,  and  was  carried  into  New 
Orleans,  where  a  suit  was  immediately  instituted  by  the 
captors  in  a  Prize  Court  against  the  ship  and  cargo,  for 
the  purpose  of  having  them  adjudged  a  lawful  prize. 
The  owner  of  the  goods  intervened,  and  conducted  the 
litigation  so  successfully  that  on  the  16th  June,  1864^ 
the  Prize  Court  at  New  Orleans  gave  judgment  against 
the  captors,  and  decreed  the  restitution  of  the  ship  and 
carga  On  the  Ist  July  the  captors  appealed,  and  in 
consequence  the  judgment  of  restitution  was  suspended 
till  the  decision  of  the  Court  of  appeal  It  did  not 
appear  distinctly  when  the  news  of  these  proceedings 
arrived  in  this  country,  but  on  the  12th  September, 
1864,  the  assured,  who  must  have  then  known  that  there 
was  an  appeal,  for  the  first  time  sent  the  defendants  a 
formal  notice  of  abandonment,  which  they,  as  is  the 
usual  course,  refused  to  accept  and  declined  to  interfere. 
After  this  time  all  letters  and  communications  on  the 
subject  which  were  received  by  the  assured  were  from 
time  to  time  communicated  by  him  to  the  defendants. 

On  the  7th  December,  1864,  and  again  on  the  9th 
February,  1865,  the  assured  informed  the  underwriters 
that  endeavours  were  being  made  in  New  Orleans  to 
sell  the  ship  and  cargo,  and  that  he  was  endeavouring 
to  prevent  the  sale  of  the  cargo,  and  requested  them  to 
assist  in  giving  bail  to  prevent  it.  The  underwriters  on 
each  occasion  refused  to  interfere. 

At  the  time  when  the  proceedings  were  pending  in 
the  Courts  of  the  United  States,  the  Circuit  and  District 
Courts  of  the  United  States  exercised  the  jurisdiction  of 
Prize  Courts. 
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On  or  about  the  24th  Jpril^  1865,  a  Prize  Commis- 

uoner  of  the  United  States  addressed  to  the  Judge  of  the 

District  Court  of  the  United  States  for  the  Eastern  District 

of  Louisiana  a  report  on  the  ship  and  cargo,  stating 

that  in  neitlier  case  had  the  claimants  availed  themselves 

of  the  orders  allowing  them  to  bond  the  part  of  the  cargo 

claimed  by  them ;  that  the  prize  still  had  all  her  cargo  on 

hoard  except  the  specie,  and  that  the  part  of  the  cai^o 

whicb  was  assorted  merchandize  was  in  a  most  ruinous 

condition ;  and  submitting  the  propriety  of  ordering  an 

immediate  sala 

On  the  same  day  the  Prize  Court  made  an  order  that 
the  ship  and  cargo  should  be  sold,  and  on  the  26th 
May,  1865,  they  were  sold  and  the  proceeds  paid  into 
CJonrt. 

At  the  time  when  the  question  arose  as  to  giving 
bond  or  bail  in  order  to  prevent  the  sale  of  the  goods 
the  currency  in  use  in  the  United  States  was  a  paper 
currency  consisting  of  paper  dollars,  commonly  called 
greenbacks,  and  the  ship  and  the  goods  on  board  thereof 
were  appraised  in  the  paper  currency,  and  if  bond  or 
bail  had  been  given  in  order  to  prevent  the  sale  it  must 
have  been  given  in  that  currency. 

The  paper  currency  was  subject  to  great  and  sudden 
fluctuations  in  value  in  consequence  of  the  war,  and  was 
then  at  from  250  to  280,  that  is  to  say,  100  dollars 
in  gold  or  goods  of  the  value  of  100  dollars  in  gold 
were  worth  from  250  to  280  dollars  in  the  paper  cur- 
rency. 

If  bond  or  bail  had  been  given  for  the  goods  in  order 

to  prevent  the  sale,  for  every  100  dollars  value  in  gold 

of  the  goods  bond  or  bail  must  have  been  given  for  from 

250  dollars  to  280  dollars  in  the  paper  currency. 

If  bond  or  bail  had  been  given  for  the  goods,  and  if 
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the  ultimate  judgment  of  the  Appeal  Court  had  been  in 
favour  of  the  captors  and  the  bond  or  bail  had  become 
forfeit  and  payable,  then,  if  the  paper  currency  had  risen 
in  Talue  between  the  time  of  the  giving  the  bond  or  bul 
and  its  becoming  forfeit,  the  parties  giving  the  bond  or 
bail  would  nevertheless  have  been  obliged  to  dischai^e 
and  pay  the  same  in  the  amount  for  which  it  had  been 
originally  given,  so  that,  if  the  paper  currency  had  during 
the  interval  of  time  risen  to  par,  the  parties  giving  bail 
would  have  been  compelled  to  discharge  and  pay  the 
same  at  par,  that  is  to  say,  they  must  have  given  from 
260  to  280  dollars  in  the  paper  currency,  which  would 
in  that  case  have  been  equal  in  value  to  from  250  to 
280  dollars  in  gold,  for  every  100  dollars  worth  of  the 
goods;  and,  conversely,  if  the  paper  currency  had  during 
the  interval  of  time  fallen  in  value  they  would  have 
gained  a  profit  corresponding  to  the  amount  of  the  fall. 

Simpson,  a  merchant  at  Manchester,  who  had  cotton 
goods  on  board  The  Dashing  Wave,  which  were  insured 
against  the  perils  of  the  seas,  but  were  warranted  free 
from  capture  or  seizure  or  the  consequences  of  any 
attempt  thereat,  being  advised  from  time  to  time  by 
his  agent  at  New  Orleans  as  to  the  state  of  the  paper 
currency  and  that  bond  or  bail  was  required  to  be  given 
in  that  currency,  decided  to  allow  the  goods  to  be  sold. 

On  the  13th  July,  1866,  upon  receipt  of  intelligence 
of  the  sale  of  the  goods  under  the  decree,  the  assured 
gave  a  fresh  notice  of  abandonment,  which  was  again 
formally  refused,  and  this  action  was  commenced. 

Since  the  commencement  of  this  action  the  appeal 
had  been  heard  and  judgment  pronounced  affirming  the 
judgment  of  the  Prize  Court  (a). 

The  sum  of  1100/.  had  been  paid  into  Court  to  meet 

(a)  See  The  Dashing  Wave,  5  Wallace  170. 
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the  case  of  an  average  loss^  including  expenses  under 
the  suing  and  labouring  clause. 

The  Conrt  was  to  have  power  to  draw  all  inferences 
of  &ct. 

Either  party  was  to  be  at  liberty  to  refer  to  the 
Prise  Acts  of  the  Legislature  of  the  United  States  of 
1863  and  1864. 

The  defendants  desired  to  be  at  liberty  to  refer  to 
certain  mles  of  the  Supreme  Court  of  the  United  States 
and  Tulea  of  practice  for  the  Circuit  and  District  Courts 
in  Eqnity  and  Admiralty  Cases,  but  the  plaintiffs 
objected  to  them  as  having  no  application  to  the  case. 

The  qnestion  was,  whether  the  plaintiffs  were  entitled 
to  recover  for  a  total  loss  of  the  goods.     If  the  Court 
were  of  that  opinion,  judgment  was  to  be  entered  for 
the  plainti£b  for  5000L  and  such  interest  thereon  as  the 
Court  should  think  fit,  in  addition  to  the  llOOJl  paid 
into  Court     If  the  Court  were  of  opinion  that  the 
plaintiffs  were  not  entitled,  it  was  to  be  referred  to  an 
average  stater  to  ascertain  whether  the  money  paid  into 
Court  was  sufiScient  to  cover  ttje  average  loss  and  ex- 
penses under  the  suing  and  labouring  clause,  and  judg- 
ment was  to  be  entered  for  the  plaintiffs  or  for  the 
defendants  accordingly. 

The  case  was  argued  in  the  Queen^s  Bench  in  Trinity 
Term,  June  8, 1869,  before  Cockburn  C.  J.,  Blackburn, 
Mellob  and  Lush  J  J.,  hj'MelUsh  {f^^atkin  Williams 
with  him),  for  the  plaintiffs;  Sir  George  Honyman 
(Kemplay  and  Cohen  with  him),  for  the  defendants. 

The  arguments  sufiSciently  appear  from  the  judgment 
of  the  Court. 
In  addition  to  the  cases  referred  to  in  the  judgment 

VOL.  X.  8  E  B.  &  s. 
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the  following  were  cited : —  Thomely  v.  Hebson  (a),  Fam" 
worth  V.  Hyde  (6),  Palmer  v.  Naylor  (c),  Rosetto  v.  Gur* 
ney  {d\  Fleming  and  otherSy  appts.^  Smith  and  others^ 
respts.  («),  Benson  v.  Chapman  {/),  Moss  v.  Smith  {p) 
and  Dent  v.  Smith  (A)  pi.  2. 

Cur.  adv.  vuH. 

The  judgment  of  the  Court  was  now  delivered  by 


July  3rd, 
1869. 


Blackburn  J.,  who,  in  stating  the  facts,  read  the  clause 
in  the  policy  ^'  that  the  acts  of  the  insurer  or  insured  in 
recovering,  saving  or  preserving  the  property  insured  shall 
not  be  considered  a  waiver  or  acceptance  of  abandon- 
ment," and  added :  We  may  observe  that  while,  on  the 
one  hand,  such  acts  do  not  of  themselves  produce  any 
such  effect  as  that  suggested  in  this  provision  (see,  per 
Lord  Abinger^  Roux  v.  Salvador,  in  error  (t) ),  the  pro- 
vision itself  does  not,  on  the  other  hand,  prevent  such 
acts  from  having  the  effect  properly  due  to  them  as 
evidence  that  the  parties  have  made  their  choice. 

It  is  clear  that  at  the  time  of  the  capture  the  cargo 
was,  by  one  of  the  perils  insured  against,  taken  entirely 
out  of  the  controul  of  the  assured  under  circumstances 
which  rendered  it  doubtful  whether  it  would  ever  be 
restored,  or,  if  restored,  at  what  period.  Under  such 
circumstances  the  assured  has  a  right  to  elect  whether 
he  will  retain  the  property  in  himself  and  treat  the  loss 
as  a  partial  one,  or  abandon  it  to  the  underwriters  and 
claim  for  a  total  loss ;  and  he  is  bound  to  make  that 

(fl)  2B.^A.  613.  (6)  18  C.  B,  N.  S,  835. 

(c)  10  Exch.  382.  (d)  n  a  B.  176. 

(«)  1 H,  L.  a  513.  (f)2ff,L.ae&e. 

(g)  9  a  B.  94.  (A)  Ante,  p.  249. 

(t)  3  Bing.  N.  C.  266.  287, 
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election  promptly,  and,  where  it  is  practicable,  to  inform 
the  underwriters  that  he  has  so  made  it.    This  is  very 
clearly  explained  by  Gibbs  C.  J.  in  Gemon  v.  ITie  Royal 
Exchange   Assurance  (a).    And  the  regular  mode,  ac- 
cording   to    mercantile  usage,  of   notifying    such   an 
election  is  by  giving  notice  of  abandonment.    We  need 
not  inquire  in  the  present  case  whether  it  is  the  only 
mode,  or  how  long  the  assured  might  hare  waited  after 
hearing  of  the  seizure  of  his  goods  before  determining 
whether  lie  would  abandon  or  not,  for  we  think  it  clear, 
as  a  matter  of  fact,  that  he  did  elect  to  treat  the  seizure 
as  a  partial  loss,  no  doubt  under  the  expectation  that  his 
goods   would  be  soon  restored  to  him,  and  that  at 
Matamaraa  they  would  be  of  such  a  value  as  to  make  it 
his  interest  to  keep  them,  coming  on  the  underwriters 
for  compensation  for  the  detention  and  expense  of  get- 
ting back  the  goods,  instead  of  giving  up  the  property 
to  the  underwriters  in  proportion  to  their  insurance, 
and   coming  on   them  for  the  whole  insured  value. 
[After  further  stating  the  facts.]    We  think  that  the 
sale  of  the  goods  which  are  the  subject  of  this  insur- 
ance could  have  been  prevented  by  depositing  the  value 
of  them,  or  giving  bail  for  them  in  the  Prize  Court, 
without  giving  security  for  the  ship  and  the  rest  of  the 
cargo,  but  could  not  have  been  prevented  in  any  other 
way,  and  that  the  underwriters  had  full  opportunity  to 
take  either  of  those  steps  if  they  pleased,  and  that  they 
declined  to  do  so,  and  that  the  assured  also  declined  to 
take  either  of  those  steps. 

The  question  is,  whether  the  plaintiffs  can  recover  as 
for  a  total  loss. 
We  think  that  this  depends  upon  a  question  of  fact, 

(a)  6  Taunt.  383. 387. 
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namely^  whether^  under  the  circumstances,  the  assured 
ought  to  have  given  bail  to  prevent  the  sale ;  but  before 
discussing  the  evidence  set  out  in  the  case  it  ¥rill  be 
convenient  to  consider  how  the  point  arises. 

The  assured  having  elected  to  treat  the  seizure  and 
detention  as  a  partial  and  not  a  total  loss,  and  having 
proceeded  with  the  suit  on  his  own  account,  was 
bound  by  this  election  and  could  not  afterwards  turn 
round  and  treat  the  same  seizure  and  detention  as  a 
total  loss.  As  is  well  pointed  out  in  2  Phillips  on 
Insurance,  §  1669,  p.  370,  3rd  ed.,  where  the  cargo  still 
subsists  in  specie,  and  may  be  recovered,  the  question 
depending  on  abandonment  is,  '*  which  party  should  be 
at  the  risk  of  the  market  and  the  solvency  of  agents, 
neither  of  which,  independently  of  the  direct  effect  of 
the  perils  insured  against,  concerns  the  insurers.''  To 
allow  the  assured  to  change  his  election  whilst  the 
circumstances  remain  the  same  would  enable  him  to 
treat  the  property  as  his  own  so  long  as  there  was  a 
prospect  of  profit  from  a  rise  in  the  market,  and  a9  the 
property  of  the  insurers  so  soon  as  there  was  a  certainty 
of  loss,  which  would  be  inequitable ;  Qui  commodum 
sentit  sentire  debet  et  onus.  But  that  election,  though 
binding  so  long  as  the  circumstances  remain  the  same, 
does  not  prevent  the  assured  from  claiming  for  a  total 
loss  if  a  change  of  circumstances  occurs  which  makes 
the  loss  actually  totaL  In  Roux  v.  Salvador^  in  error  (a). 
Lord  Abinger  thus  states  the  law,  p.  287:  ''If  the 
assured  prefers  the  chance  of  any  advantage  that  may 
result  to  him  beyond  the  value  insured,  he  is  at  liberty 
to  do  so  \  but  then  he  must  also  abide  the  risk  of  the 
arrival  of  the  thing  insured  in  such  a  state  as  to  entitle 

(a)  3  Bing.  N,  C,  266. 
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him  to  no  more  than  a  partial  loss.''    Lord  Abinger^ 

speaking   with  reference  to  the  circumstances  of  the 

case  before  him^  in  which  the  question  was,  whether 

the  goods  could  have  reached  their  destination^  uses 

language  not  generally  applicahl*- although  the  principle 

is  so.      He  then  proceeds,  '*  If,  in  the  events  the  loss 

should  become  absolute,  the  underwriter  is  not  the  less 

liable  upon  his  contract,  because  the  insured  has  used 

his  own  exertions  to  preserve  the  thing  insured  or  has 

postponed  his  claim  till  that  event  of  a  total  loss  has 

become  certain  which  was  uncertain  before." 

In  2  Phillips  on  Insurance,  chap.  17,  sect.  12,  §  1669, 
3rd  ed.^  the  author  collects  the  various  authorities,  Enff' 
lish  and  American,  on  this  subject  with  great  learning, 
and  also  treats  the  subject  ¥dth  great  force  of  reasoning. 
He  comes  to  the  conclusion,  p.  371,  and,  as  we  think, 
rightly,  that  the  assured,  having  once  by  delay  shewn  that 
he  did  not  mean  to  abandon,  loses  '*  the  right  of  abandon- 
ing on  the  same  state  of  the  facts,  relative  to  the  extent 
and  degree  of  the  operation  and  effects  of  the  perils 
insured  against.'^    He  explains  what  he  means  by  this  in 
the  following  paragraphs.   He  expresses  an  opinion  that 
if  an  embargo  or  other  detention  were,  in  the  result,  to 
turn  out  much  longer  than  was  reasonably  anticipated, 
the  assured,   though  he    had,  in    the  first  instance, 
elected  to  treat  the  loss  as  partial,  might,  on  discovering 
this,  treat  it  as  total,  unless  something  had  occurred  in 
the  interval  to  prqudipe  the  underwriters  in  consequence 
of  the  delay,  although  the  detention  had  never  changed 
its  nature  and  by  condemnation  or  sale  resulted  in  a 
total  destruction  of  the  thing.    We  are  unwilling  to  say 
that  this  could  never  be  the  case,  but  we  think  it  can 
only  happen  where  it  is  shewn  that  the  delay  occasioned 
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by  the  detention  is  much  greater  than  could  have  reason- 
ably been  anticipated  at  the  time  of  the  election  made ; 
and  we  think  that  in  this  case  the  prolongation  of  the 
litigation  by  the  captors  appealing  was  not  more  than 
might  have  been  reasonably  anticipated  when  the  ship 
and  cargo  were  first  libelled.  We  think,  therefore, 
that  the  appeal  on  the  1st  July  did  not  amoimt  to  such 
a  change  of  facts  as  would  justify  the  assured  in  changing 
their  election,  and  consequently  that  the  assured  could 
not,  by  the  notice  of  abandonment  on  the  12th  September^ 
1864,  make  the  loss  by  the  seizure  and  detention  a  total 
loss  after  having  elected  to  treat  it  as  partial  only. 

But  we  think  the  sale  by  the  Prize  Court  stands  on  a 
very  different  footing.  If,  notwithstanding  the  inter- 
vention and  opposition  of  the  plaintiffs,  the  Prize  Court 
in  America  had  wrongfully  condemned  the  goods  and 
they  had  been  under  the  sentence  sold,  the  case  would 
have  been  identical  with  that  of  MuUett  v.  S/iedden  (a), 
where  the  vexy  point  decided  was  that  by  the  sale  ''the 
property  itseldpras  wholly  lost  to  the  owner,  and  there- 
fore the  necessity  of  any  abandonment  was  altogether 
done  away,^^  and  the  principle  is  that  as  stated  by 
Lord  Abinffer  in  the  passage  already  cited  from  the 
judgment  in  the  Exchequer  Chamber  in  Bouz  v.  Sal^ 
vador  (6),  that,  inasmuch  as,  in  the  event,  the  loss  had 
turned  out  to  be  absolute,  **  the  underwriter  is  not  the 
less  liable  upon  his  contract,  because  the  insured  has 
used  his  own  exertions  to  preserve  the  thing  insured,  or 
has  postponed  his  claim  till  that  event  of  a  total  loss 
has  become  certain  which  was  uncertain  before.'' 

But  in  the  present  case  the  sale  was  not  under  a  con- 
demnation, but  because  the  assured  did  not  give  security 

(a)  13  E(ue  304. 310.  (h)  3  Binff.  N.  C.  266.  287. 
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to  prevent    tie  sale.    The  defendants  had  the  fallest 
notice  of    what  was  about  to  happen  and  had  ample 
opportnnity  to  interfere  and  give  security  so  as  to  pre« 
Tent  the  sale.    But  stilly  if  the  assured  by  any  means, 
such  as  he  could  reasonably  be  expected  to  use,  could 
have  presented  the  sale,  he  was  bound  to  use  them ;  and 
if  the  sale  was  directly  occasioned  by  his  default,  though 
remotely  by  the  seizure,  he  cannot  recover  against  the 
underwriters  on  account  of  that  sale.     But  the  assured 
was  not  bound  to  use  unreasonable  exertions  in  order  to 
preserve  the  thing  insured ;  and  if  the  giving  of  bail  or 
deposit  of  money  would  have  exposed  him  to  expense 
or  risk  of  expense  beyond  the  value  of  the  object, 
or,  as  the  same  idea  is  often  expressed,  if  the  steps  neces- 
sary to  prevent  the  sale  were  such  as  a  prudent  uninsured 
owner  would  not  have  adopted,  we  think  he  was  not 
in  default,  and  the  sale  was  then  a  total  loss  occasioned 
by  the  seizure. 

The  question  is  therefore  one  of  fact.  It  appears  that 
the  assured  might  have  prevented  the  sale  by  depositing 
the  full  value  of  the  goods ;  but  we  think  it  can  seldom 
be  reasonable  to  require  an  assured  to  deposit  the  full 
value  of  the  subject-matter  in  a  foreign  Court  and 
country,  and  consequently  that,  without  reference  to  the 
peculiarity  arising  from  the  state  of  the  American 
currency,  the  assured  was  not  bound  to  adopt  that  alter- 
native. He  might  have  prevented  the  sale  by  giving 
security,  and  generally  we  think  that  it  would  be  a  rea- 
sonable thing  to  give  security  rather  than  allow  the  goods 
to  be  sold.  But  in  the  present  case,  from  the  peculiarly 
fluctuating  nature  of  the  American  currency  at  the  time, 
those  who  became  sureties  must  have  bound  themselves, 
in  the  event  of  condemnation,  to  pay  the  value  of  the 
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goods  estimated  in  paper  dollars  at  a  time  when  gold  was 
at  from  150  to  180  premium,  and  it  was  not  improbable 
that  they  might  be  called  upon  to  pay  when  gold  was  at 
par,  thus  being  liable  to  pay  from  150  to  180  per  cent, 
more  than  the  value  of  the  goods.  No  doubt  it  was  also 
possible  that,  when  they  were  called  upon  to  pay,  gold 
might  have  been  at  a  still  higher  premium^  so  that  they 
would  have  been  called  on  to  pay  less  than  the  value ; 
but  we  do  not  think  it  was  reasonable  to  require  the 
assured  to  enter  into  such  a  very  speculative  transaction. 
"We  find  that  in  fact  an  uninsured  owner  of  part  of  the 
cargo,  Simpson,  who  had  nobody's  interest  to  consider 
but  his  own,  did,  after  considering  the  question,  decline 
either  to  deposit  money  or  to  give  bail  for  his  goods, 
and  allowed  them  to  be  sold,  which,  though  not  conclu- 
sive, is  strong  evidence  as  to  what  course  a  prudent  man 
would  take.  It  is  true  that  in  the  event,  which,  since 
the  commencement  of  this  action,  has  happened,  of  the 
judgment  being  affirmed^  it  would  be  quite  immaterial 
for  how  much  the  security  was  given ;  but  that  could 
not  be  known  at  the  time  when  the  assured  was  called 
upon  to  determine  whether  he  would  give  security. 

We  come  therefore  to  the  conclusion  of  fact  that  the 
assured  could  not  by  any  means  which  he  could  reason- 
ably be  called  on  to  adopt  have  prevented  the  sale  by 
the  American  Prize  Court,  which  at  once  put  an  end  to 
all  possibiUty  of  having  the  goods  restored  in  specie, 
and  consequently  entitled  the  assured  to  come  upon  their 
insurers  for  a  total  loss.  Even  then  the  assured  was  not 
bound  to  do  so.  If  he  had  thought  that  it  was  more  for 
his  interest  to  claim  the  proceeds  of  the  sale  in  the 
hands  of  the  American  Court  as  his  money  and  come  on 
the  underwriters  only  for  the  partial  loss,  he  might  have 
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done  8o.  But  it  is  clear,  as  a  matter  of  fact,  that  he 
elected  to  come  upon  the  insurers  for  an  indemnity  for  a 
total  loss,  and  tbat  by  so  doing  the  insurers,  when  they 
have  indemnified  him,  will  be  entitled  to  be  subrogated 
for  him  and  get  what  they  can  out  of  the  hands  of  the 
Americans  for  their  own  benefit.  See  Randal  v.  Cock- 
ran  {a\  Mason  v.  Sainsbury  (i),  Yaiez  v.  Whyte  (c), 
Wright  v.  MorUy  ((2) ;  also  The  Mercantile  Law  Amend- 
ment Act,  1856,  19  &  20  VicU  c.  97.  s.  5. 

Whether  this  will  ultimately  turn  out  advantageous  to 
the  underwriters  or  not  is  a  matter  which  concerns  the 
parties  only. 

It  only  remains  to  add  that  the  interest  should  be  at 
the  rate  of  5  per  cent,  from  the  25th  May,  1868,  the 
date  of  the  sale,  to  the  day  on  which  judgment  is 

glTCQ. 

Judgment  for  the  phdntifis. 
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The  defendants  having  brought  error  upon  this  judg- 
ment, the  case  was  argued  in  Easter  Vacation,  May  14, 
and  Trinity  Vacation,  June  17,  1870. 

Bergamin  {Kemplay  with  him),  for  the  defendants. — 
First.  The  assured  is  bound  to  give  immediate  notice  of 
abandonment  if  he  elects  to  claim  for  a  total  instead 
of  a  partial  loss.  Upon  the  capture  and  the  institution 
of  the  suit  for  the  condemnation  of  the  ship  and  cai^o, 
the  assured  had  a  right  either  to  take  upon  himself  the 
eventualities  of  the  litigation  or  to  throw  the  loss  on 
the  underwriters,  and  having  taken  the  former  course  he 


(a)  1  Fez,  Oa 

{e)  4  Binsf.  N.  C,  272. 


(6)  3  Doug,  61. 
id)  11  Vu.  11. 22^. 
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is  concluded  by  his  election;    Brown  v.    The   Jlcyal 
Insurance  Company  {Registered)  [a\   Benson   t.    Chap' 
man  (ft)  per  Alderson  B.,  delivering  the  opinion  of  the 
Judges.   No  new  and  unforeseen  peril  arose  to  justify  a 
subsequent  abandonment.     He  could  not  convert  what 
was  a  partial  loss  into  an  actual  total  loss  by  abandoning 
his  goods  to  be  sold  in  order  to  avoid  the  risk  of  a 
fluctuating  currency :  that  risk  not  being  covered  by  the 
policy ;  Rosetto  v.  Gumey  (c),  Philpoti  v.  Swann  (dy     If 
a  subsequent  abandonment  was  permissible  by  reason  of 
the  order  for  the  sale  of  the  goods  the  abandonment 
actually  made  was  too  late  and  invalid.     The  Court  of 
Queen's  Bench  erred  in  giving  the  owner  the  election 
of  waiting  till  the  goods  were  sold  in  order  to  determine 
whether  he  would  claim  the  proceeds  or  for  a  total 
loss.     The  authorities  cited  only  shew  that  if  the  under^ 
writers  paid  they  would  be]  entitled  to  get  the  proceeds 
by  subrogation,  or  that  the  assured  could  maintain  an 
action  for  the  proceeds,  but  would  be  liable  to  a  claim 
by  the  underwriters  for  money  had  and  received. 

Secondly.  There  never  was  an  actual  total  loss.  The 
sale'of  the  goods  after  a  decree  of  restoration  was  for  the 
benefit  of  the  assured,  and  was  not  intended  to  deprive  him 
of  his  goods.  The  sale  was  not  caused  by  a  peril  insured 
against,  but  by  the  perishable  nature  of  the  goods. 
[Bramtoell  B.  If  the  Court  had  ordered  a  sale  of  the 
goods  before  judgment,  would  not  that  have  been  a  loss 
by  capture?]  In  MuUett  v.  Shedden  {e)  the  goods  were 
sold  for  the  benefit  of  the  captors;  here  they  were  sold 
for  the  benefit  of  the  owner.  The  goods  were  in  custodiS 


(a)  1  J?.  #  £  863.  (b)2E,  L,  C,  696.  721. 

(c)  11  C.  B,  176.  190.  (<^  11  C.  B.  N,  8,  270.  280-1. 

(e)  13  East  304. 
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legis,  and  the  Prize  Court  waB  the  legal  agent  of  ihe 
owner  for  the  sale,  he  haying  voluntarily  claimed  the 
goods  on  his  o^wn  account  knowing  that  they  would  be 
sold  if  perishable.  [KeBy  C.  B.  Until  the  suit  was 
ended  it  could  not  be  known  for  whoae  benefit  the  sale 
was.]  If  the  sale  was  made  for  the  benefit  of  the  owner 
it  was  not  a  loss  by  capture.  Further,  when  the  sale  is  not 
rendered  necessary  by  the  perils  insured  against,  aban- 
donment is  necessary  to  entitle  tho  party  to  claim  as 
for  a  total  loss ;  Raux  y.  Salvador^  in  error  (a). 

The  not  giving  a  bond  was  default  on  the  part  of  the 

owner  of  the  goods ;  and  so  the  loss  happened  owing  to 

lliis  default  and  not  by  the  capture.    The  sale  might 

haye  been  prevented  if  the  owner  had  used  such  proper 

and  reasonable  means  as  was  in  his  power  and  as  he 

was  bound   to  use.     If  he  had  no  means  of  giving 

security  he  ought  not  to  have  taken  upon  himself  the 

litigation.     It  was  not  necessary  to  give  a  bond  to  pre- 

yent  a  sale,  but  only  in  order  to  get  back  the  goods. 

To  prevent  a  sale  it  was  only  necessary  to  shew  that  the 

goods  were  not  perishable.     [He  referred  to  the  Acts  of 

Congress  as  to  the  mode  in  which  captured  property  is 

to  be  dealt  with  by  Prize  Courts.]    The  Court  will  infer 

that  the  owner  of  the  goods  assented  to  the  sale;  for  the 

ndes  of  the  Prize  Courts  in  the  United  States  entitle  the 

owner  to  thirty  days  notice  before  an  order  for  sale  is 

made ;  and  he  does  not  appear  to  have  opposed  the  order. 

^He  referred  to  Stores  Notes  on  the  Principles  and  Prac- 

^  of  Prize  Courts,  edited  by  Pratt,  pp.  22,  86-88,  Jlfar- 

riotfe  Formulary  of  Instruments  in  the  Admiralty  Prize 

Courts,  Commission  of  Deliveryf-pf, 224s,  226,note,  Com- 

viission  of  Appraisement  and  Sale,  pp.  237»  288,  observing 

(a)  3  Bing.  N.  C,  269. 
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that  the  rules  of  Prize  Courts  in  the  United  States  and 
in  England  are  the  same,  and  that  Siory^s  work,  which 
was  principally  constructed  from  the  decisions  of  Iiord 
Stowell  and  from  Sir  James  Marriott^s  Formulary,  had 
been  selected  by  the  British  Government  ibr   the  use 
of  its  naval  officers  as  the  best  code  of  instruction  in 
the  Prize  Law;  per  Lord  Kingsdoum  in  Sorensen  v.  The 
Queen  (a).]     [BramweU  B.    Suppose  the  owner  of  the 
goods  does  not  appear^  the  Court  would  act   on    the 
report  of  its  own  officer^  and  would  not  order  a  sale  of 
the  goods  unless  they  were  perishable.]     Even  in  that 
case  the  sale  would  not  be  a  loss  from  the  capture.  [Bram- 
well  B.    If  the  goods  become  deteriorated  by  some  new 
accident  since  the  capture^  that  is  not  a  loss  from  the 
capture.  Smith  J.  Nor  if  they  become  so  owing  to  delay 
by  reason  of  bad  weather.]  Nor  if  they  are  lost  by  burglary 
without  negligence  in  the  captor ;  T^e  Maria  and  Vrow 
Johanna  (i).     [He  also  cited  Montoya  v.  7%e  London 
Assurance  Company  (c),  Lozano  v.  Janson  {d),  lonides  v« 
The  Universal  Marine  Insurance  Company  (e),  AToss  v. 
Smith  (f)^  Taylor  Y.  Dunbar  {g).'\  [^ramtoetfB.  But  here 
the  goods  may  have  become  perishable  as  a  result  of  the 
capture.]      The  case  does  not  so  find.      The  owner  had 
no  right  to  throw  on  the  underwriters  the  burden  of 
furnishing  security  for  the  release  of  the  goods  after 
reserving  to  himself  the  benefit  of  the  market  by  elect- 
ing to  treat  the  loss  as  partial. 

Thirdly.    The  Court  will  infer  that  a  prudent  unin- 
sured owner  would  have  furnished  security  by  bond  or 


(a)  11  JSfoo.  P.  C.  119. 146.  (6)  4  C.  Bob,  a4a 

{€)  6  Exch,  461.  ld)2E.4-  K  160. 

(0  14  a  B,  N,  a,  269.  if)  9  C.  B.  94. 

(^)  38  L,  J,  a  P.  178;  L.  R.  4  C,  P.  206. 
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deposit  for  the  release  of  the  goods.  And  the  owner  is 
estopped  as  against  the  underwriters  from  saying  that 
it  would  have  been  an  imprudent  thing  to  have  done 
80  because  for  a  'whole  year  he  pressed  upon  the  under- 
writers to  g;ive  security.  [^Bramtoett  B.  All  the  circum- 
stances were  known  to  the  underwriters  as  much  as  to 
the  owner.]  If  it  be  considered  that  it  was  prudent  not 
to^ve  security,  the  loss  occurred  through  the  prudent 
caution  of  the  owner  and  not  by  reason  of  the  perils 
insured  against;  Rosetto  ▼.  Gumey  [a\  P/nlpott  v. 
Swann  (6). 
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MellUh  (  JFatkin  Wmiams  and  Cohen  with  him),  for 
the  plainti£b. — First.  If  the  goods  insured  are  taken  out 
of  the  possession  of  the  owner  by  one  of  the  perils 
insured  agiunst  and  never  get  back  to  him,  that  is  a 
total  loss  by  relation  back  to  the  peril.    The  distinction 
is  between  the  case  of  the  ship  or  goods  being  taken  out 
of  the  possession  of  the  owner  altogether  and  the  case 
of  the  ship  or  goods  remaining  in  specie,  as  in  Benson  v. 
Chapman  (a),  where  the  master  elected  to  repair  the 
ship.     It  is  not  so  much  that  the  owner  does  not  elect 
to  treat  the  loss  as  total ;  but  that  it  is  not  in  fact  a  total 
loss.     Here,  until  condemnation  of  the  goods  or  sale, 
there  was  a  spes  recuperandi,  and  therefore  until  that 
event  the  owner  could  not  recover  as  for  a  total  loss 
^rithout  giving  notice  of  abandonment.    And  though  on 
the  capture  he  did  not  give  notice  of  abandonment, 
fresh  facts  might  subsequently  occur  which  would  en- 
title him  to  give  notice  of  abandonment,  and  it  might 
well  be  contended  that  in  the  present  case  the  owner 
would  have  been  justified  by  the  prolongation  of  the 

(a)  11  C.  B.  176, 190.  {b)  11  C.  B,  X  8.  270. 280-1. 

(c)  2  H.  L.  C.  696. 
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litigation  in  giving  notice  of  abandonment;    thongli 
the  Court  of  Queen's  Bench  thought  otherwise.    [He 
referred  to  the  judgment  of  the  Court,  p.  779,  citing 
2  Phillips  on  Insurance,  c.  17,  s.  12,  §  1669,  8rd  ed.] 
But  here  the  sale  under  the  order  of  the  Prise  Court 
made  the  arriyal  of  the  goods  at  the  port  of  destination 
impossible,  and,  the  possession  and  property  in  the  goods 
being  taken  out  of  the  owner,  the  constructive  loss 
became  an  actual  total  loss;   MvUett  v.  Shedden  (a). 
And  therefore  there  was  no  necessity  for  a  notice  of 
abandonment;  Roux  v.  Salvador;  in  error (b)   per  Lord 
Abinger,  Rosetto  v.  Gurney  (c),  followed  by  Famvoorih 
V.  Hyde  (d),  though  in  the  latter  case  the  decision  was 
reversed  on  a  different  ground  (e).]     [Martin  B.  dted 
Grainger  v.  Martin,  in  error  (/).]     In  that  case  it  was 
held  by  the  majority  of  the  Court  that  there  was  no 
constructive  total  loss ;  and  that  the  notice  of  abandon- 
ment was  not  in  time.     But  a  total  loss  by  capture  is 
construed  to  be  a  permanent  total  loss  unless  something 
afterwards  occurs  by  which  the  assured  either  has  the 
possession  restored,  or  has  the  means  of  obtaining  res- 
toration;   Dean    v.   Hornby  (g)   per    Lord   Campbell. 
[Cleasby  B.     Does  not  Mitchell  v.  Edie  (A),  though 
the  facts  of  the  case  are  not  very  clear,  conflict  with 
your  proposition  ?]     In  Mitchell  v.  Edie  (A)  the  ship 
was  set  at  liberty  by  the  captors,  and  therefore  there 
was  no  total  loss ;    Cruden,  who  sold  the  ship,  was  part 
owner  and  sold  it  as  agent  of  the  assured.     In  Dean 
V.  Hornby  notice  of  abandonment  was  given  in  time, 
but  that  makes  no  difference  in  the  proposition ;  Lozano 

(a)  13  East  304.  {h)  3  Bing.  N,  C.  266.  287. 

{c)  11  a  B,  176.  (rf)  18  a  B,  N,  S,  835. 

{e)  36  L.  J.  a  P.  33;  L.  R.  2  C  P.  204. 
{f)^B.^8.9.  (y )  3  S  #  A  1 80. 1 90. 

(A)  1  T.  R.  608. 
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V.  Jianson  (a),  which  recognized  the  rule  laid  down  by 
Bayley  J.  in  Holdsworth  ▼•  Wise  (6).  Suppose  a  ship 
captured  by  pirates,  and  the  owner,  though  he  hears 
that  a  Queen's  ship  is  in  pursuit,  gives  notice  of  aban- 
domaent,  tliat  is  a  loss  by  piracy,  [He  dted  Palmer 
V,  Nay  lor,  in  error  (c).] 

Secondly.  The  suit  in  the  Prize  Court  was  a  hostile 

proceeding  firom  the  institution  of  it  to  the  sale ;  and 

the  Prize  Court  was  the  agent  of  the  enemy  for  the 

sale.      The  suit  was  in  consequence  of  the  capture ;  and 

fhe  sale  under  the  order  of  the  Court,  whether  on  the 

gronnd  that  the  goods  were  perishing  or  on  account  of 

the  expected  prolongation  of  the  suit,  flowed  from  the 

capture.     Therefore  the  sale  is  a  total  loss  by  capture. 

^He  cited  Dent  v.  Smith  (d)  pL  2.] 

Thirdly.    The  owner  was  not  reasonably  bound  to 

giye  security  so  as  to  reduce  the  loss  from  a  total  to  a 

partial  loss.    The  case  states  that  another  uninsured 

owner  of  goods  on  board  the  ship  decided  not  to  give 

security  in  order  to  get  possession  of  them.     [Martin  B. 

What  course  a  prudent  uninsured  owner  would  have 

taken  ought  to  have  been  found  as  a  fact.    Kelly  C.  B. 

This  Court  would  hardly  reverse  the  judgment  of  the 

Court  below  on  the  ground  that  they  came  to  a  diflerent 

conclusion  on  such  a  question  of  fact  (e).] 
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Benjamin,  in  reply. — Where  the  original  loss  is  not 
in  its  nature  total,  but  becomes  total  by  a  subsequent 
event,  notice  of  abandonment  is  necessary.  [Smith  J. 
If  the  loss  may  be  treated  either  as  total  or  partial  at 
the  election  of  the  assured,  he  must  give  notice  of  aban- 


(a)  2KfE,  160.  177-8.  (6)  7 B.  #  C.  794.  799. 

(e)  10  Exeh.  382.  389-390.  (d)  Ante,  p.  249. 

{e)  See  Grainger  v.  Martin^  in  error j  ^  B,  ^  8,  9.  12.  13. 
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donment  in  order  to  make  it  total.]     In  lAvie  v.  Jan^ 
son  {a\  where  a  ship  and  goods  were  damaged   by  the 
perils  of  the  seas,  and  were  afterwards  seized  by  the 
American  government  and  condemned,  it  was  held  to 
be  a  total  loss  by  the  sentence  of  condemnation  and  not 
by  the  perils  of  the  seas,  and  therefore  the   insurers 
were  not  liable.   In  Tunno  v.  Edwards  (b)  and  Goidsmid 
v.  Gillies  {c),  where  goods  were  seized,  confiscated  and 
sold,  and  half  the  proceeds  of  the  sale  were  restored, 
it  was  held  that  in  order  to  make  it  a  total  loss  there 
ought  to  have  been  an  abandonment      [^Martin   B. 
Suppose  a  privateer  at  the  mouth  of  the  Thatnes  seises 
goods  on  board  a  ship  and  the  owner  refuses  to  abandon 
them,  and  the  privateer  sells  them  in  market  overt  at 
Margate.]   The  piracy  itself  was  a  total  loss.  ^Martin  B. 
According  to  a  conventional  meaning  of  the  term.]     In 
cases  of  detention  the  principle  is  different.    Capture 
has  two  meanings,  manual  prehension  and  detention 
followed  by  condemnation.     IBrett  J.  In  both  the  cases 
last  referred  to  the  salvage  had  come  into  the  hands  of 
the  insured,  and  he  could  not  claim  for  a  total  loss.] 
There  must  be  an  abandonment  of  the  salvage  to  make 
the  loss  total.     [He  also  dted  Thomely  y.  Hebsan  (d) 
per  Abbott  C.  J.] 


Eellt  C.  B.  The  circumstances  of  this  case  are  of 
an  unusual  character,  and  it  is  satisfactory  to  the  Court 
to  have  received  from  Mr.  Benjamin,  both  in  argument 
and  by  reference  to  authorities,  all  the  assistance  which 
was  capable  of  being  afforded  to  the  case  for  the 
defendants.     [His  Lordship  stated  the  facts.] 

Upon  the  capture  of  the  ship  it  was  competent  to  the 


(a)  12  East  648. 
(c)  4  Taunt.  803. 


{b)  12  East  488. 

(d)  2B.fA,  513.  517-a 
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owner  of  the  goods,  if  he  had  thought  fit  so  to  elect,  to 
treat  it  as  a  case  of  total  loss,  but  then  he  must  have 
giyen  notice  of  abandonment  to  the  insurers,  which  he 
did  not  do.    Taking  the  chance  of  recovering  the  goods, 
which  he  no  donbt  thought  would  meet  with  a  profitable 
and  advantageous  market,  if  he  should  recover  posses- 
sion of  them  and  could  convej  them  to  Matamoras,  he, 
by  himself  or    by  his  ageut,  followed  them  to  New 
Orleans^  where  they  had  previously  arrived  in  the  ship, 
and  where  a  suit  was  instituted  to  declare  the  goods 
lawM  prise  as  being  contraband  of  war. 

The  suit  continued  for  a  considerable  time,  and  it 

appears  to   have  been  the  opinion  of  the  Court  of 

Queen's  Bench  that  the  continuance  of  the  suit  by 

appeal  from  Jufy,  1864,  to  April,  1866,  did  not  so 

filter  the  circumstances  of  the  case  and  the  condition 

of  the  assured  in  respect  of  his  portion  of  the  cargo  as 

to  entitle  him  to  elect  at  that  late  period  to  abandon 

the  goods    as  in  the  case  of  a  total  loss.    It  is  not 

necessary  to  say  whether  I  agree  with  the  Court  of 

Queen's  Bench  upon  this  point,  but  I  doubt  much 

whether  the  appeal,  which  protracted  the  suit  until  Aprils 

1865,  would  not  of  itself  have  constituted  such  a  change 

in  the  circumstances  afiecting  the  risk  and  the  condition 

of  the  assured  as  to  have  entitled  him  then  to  have 

treated  it  as  a  case  of  total  loss  and  to  have  abandoned 

the  goods  to  the  underwriters. 

Afterwards,  circumstances  occurred  which  led  to  a 
decree  for  a  sale  of  the  goods,  and  to  an  actual  sale 
which  took  place  on  the  25th  May,  1865.  And  there 
cannot  be  any  doubt,  though  the  special  case  does  not  so 
expressly  find,  that  owing  to  the  great  lapse  of  time  the 
goods  had  become  deteriorated  and  considerably  dimi- 

VOL.   X.  3   F  B.  &   8. 
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nished  in  value.  At  that  time  tlie  owner  of  the  goods 
might  have  obtained  possession  of  them  and  caused 
them  to  be  conveyed  to  Matamoras  for  sale  if  he  bad 
given  the  requisite  security  according  to  the  law  and 
practice  of  the  Courts  in  America. 

Firsts  then,  we  have  to  consider  whether  the  duty  was 
imposed  upon  the  owner  of  the  goods  to  give  that 
security  and  so  possess  himself  of  the  goods,  and  thereby 
prevent  the  sale  under  the  decree  of  the  Court 

If  the  question  were,  whether  he  was  possessed  of  the 
means  to  give  that  security,  it  might  be  incumbent  upon 
him  to  prove  that  he  had  not.  It  appears,  however, 
that  on  various  occasions  he  had  been  desirous  of  re- 
possessing himself  of  the  goods,  but  during  the  prece* 
ding  long  period  he  never  offered  to  give  the  required 
security.  And  it  is  impossible  to  look  at  the  report  of 
the  officer  of  the  Court  in  the  United  Slates  upon  the 
circumstances  and  condition  of  the  vessel  and  of  the 
cargo  which  led  to  the  decree  without  being  satisfied 
that,  whatever  may  have  been  the  case  with  respect  to 
the  gold  which  was  included  in  the  decree  for  sale,  as 
to  the  portion  of  the  cargo  in  which  the  assured  was 
interested,  not  only  was  the  decree  pronounced  without 
his  assent,  but  the  reason  and  cause  of  the  decree  must 
have  been  the  perishable  nature  of  the  goods  tending 
to  their  destruction. 

Then  the  question  arises,  would  a  prudent  uninsured 
owner  of  these  goods  have  adopted  the  course  of  giving 
the  required  security  and  so  preventing  the  sale  ?  In 
the  first  place,  such  was  the  state  of  the  currency  of  the 
United  States  at  this  time,  gold  being  at  a  premium 
of  150  to  180  per  cent.,  and  the  actual  currency  of  the 
country  consisting  chiefly  of  greenbacks,  that  the  nominal 
sum,  which  might  eventually  turn  out  to  be  a  real  and 
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actnal  sum  of  money,  for  which  the  owner  was  required 
to  give   secnrity  as  being  the  estimated  valae  of  the 
goods,  was  so  large  that  no  prudent  man  would  give  it. 
Also^  if  the  goods  had  so  fieur  deteriorated  as  to  justify 
the  report  on  which  the  decree  of  sale  was  made,  it 
would  liave  been  ertremely  imprudent  in  the  owner, 
in   order  to  obtain  possession  of  them  in  their  dete- 
riorated   condition,  to  give  security  to  a  substantial 
amoant.     Taking  therefore  these  circumstances  into 
consideration,  tc^ether  with  the  fact  that  Simpson^  who 
had  goods  on  board  this  vessel  uninsured  against  cap- 
tare^  abstained  from  giving  security  to  prevent  their  sale, 
the  Court  of  Queen's  Bench  were  not  only  justified  in 
coming  to  the  conclusion  that  no  prudent  uninsured 
owner  of  these  goods  would  have  given  the  required 
security,  but  could  not  reasonably  have  come  to  any 
other. 

We  have  next  to  consider  whether  the  sale  under  the 
decree,  being  without  default  on  the  part  of  the  owner 
of  ibe  goods,  justified  him  in  then  treating  the  case  as 
one  of  total  loss  upon  the  goods.  I  am  of  opinion  that 
the  decree  for  sale  and  the  sale  under  it,  which  took 
the  goods  out  of  the  possession  of  the  owner  and  took 
away  from  him  for  ever  the  power  of  repossessing 
himself  of  them,  entitled  him  so  to  treat  it.  The  loss 
arose  out  of  the  original  capture,  which  of  itself  might 
have  been  treated  as  a  total  loss,  not  indeed  directly, 
but  through  a  consecutive  series  of  acts,  viz.,  the  insti- 
tution of  the  suit,  the  continuance  of  it,  and  the  circum- 
stances in  relation  to  it  at  the  time  when  the  Court 
prononnoed  the  decree ;  and  this  decree  was  the  com- 
pletion, if  I  may  use  the  expression,  of  the  total  loss 
originating  in  the  capture  of  the  ship  and  goods. 

3  F  2 
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It  is  Qimeoessary  to  determine  whether  a   notice  of 
abandonmeut  should  have  been  given  when  the  goods 
had  been  actnally  sold  and    never  conld    hare   been 
brought  again  into  the  possession  or  under  the  controol 
of  the  owner,  or  whether  that  event  did  not  in  itself 
amount  to  a  completion  or  perfecting  of  the  total  loss 
of  the  goods.    If  notice  were  necessary,  it   appears  to 
have  been  given  within  a  reasonable  time,  for*  the  decree 
having  been  made  in  AprU  and  the  sale  having  taken 
place  in  May^  the  plaintiffs,  who  had  effiscted  the  in- 
surance for  the  benefit  of  the  owner  of  the  goods^  did, 
in  Juljf^  as  soon  as  they  received  intelligenoe  of  the  sale, 
give  notice  of  it  and  of  the  abandonment  of  the  goods 
to  the  defendants,  the  underwriters. 


Martin  B.    I  am  also  of  opinion  that  the  jadgment 
of  the  Court  of  Queen's  Bench  should  be  affirmed* 

The  first  question  is,  what  was  the  consequence  of 
seizing  the  ship  and  cargo  and  carrying  them  into  New 
Orleans,    The  object  of  insurance  being  that  the  goods 
should  arrive  in  the  possession  of  the  assured  at  the 
port  of  destination,  when  they  were  taken  by  any  of 
the  means  mentioned  in  the  policy,  by  a  power  hostile 
to  the  owner,  he  would  have  a  right  to  abandon  them, 
and  accordingly,  upon  the  capture,  the  owner  of  these 
goods  had  a  right  to  declare  his  wish  that  they  should 
be  considered  as  lost  to  him  and  that  the  under- 
writers should  be  responsible  to  him  for  the  agreed 
value  on  the  policy.    But  it  was  competent  to  him  not 
to  take  that  course,  because,  assuming  the  goods  were 
insured  under  their  value,  it  might  be  more  for  his  in* 
terest  to  retain  his  ownership  in  them  with  the  expecta- 
tion of  having  them  returned  to  him  in  a  short  time 
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and  of  being  able  to  take  them  to  the  port  of  destination 
and  there  sell  them.     I  assume  that  if  he  had  been  at 
once  applied  to  by  the  underwriters  to  abandon  the 
goods  he  would  have  declared  that  he  would  not  abandon 
them^  and  therefore^  at  this  time  there  was  no  right  to 
recover  as  for  what  is  called  a  "  total  loss.''    It  is  an 
unfortoxkate  term,  being  used  in  two  senses;  first,  where 
goods  go  to  the  bottom  of  the  sea  or  are  burnt  or  other- 
wise utterly  destroyed ;   secondly,  where  the  owner  of 
the  goods  is  wholly  deprived  of  them  in  one  of  the  ways 
mentioned  in  the  policy. 

[After  stating  the  facts  subsequent  to  the  capture.] 
In  my  opinion,  when  the  sale  of  the  goods  under  the 
decree  of  the  Court  took  place,  the  owner  was  wholly 
deprived  of  them  for  the  purpose  of  the  adventure,  and 
after  that  a  notice  of  abandonment  was  irrelevant.     He 
was  therefore  entitled  to  the  full  amount  of  his  insurance 
under  the  valued  policy,  the  underwriter  being  entitled 
to  the  proceeds  of  the  goods.     Before  an  underwriter 
can  maintain  an  action  for  money  had  and  received  to 
recover  the  proceeds  there  must  be  an  intimation  from 
the  owner  of  the  goods  that  he  desires  to  part  with  his 
interest  in  them  and  transfer  it  to  the  underwriter. 
But  that  is  on  the  ground  that  wager  policies  are  pro- 
hibited by  law. 

Then  it  is  said  that  there  was  negligence  on  the  part 
of  the  assured  in  not  giving  bail.  It  appears  that  the 
goods  would  have  been  restored  to  the  owner  upon  his 
giving  bail  for  the  amount ;  and  that  must  be  so  in 
every  case  where  goods  are  under  the  controul  of  a 
Prize  Court,  the  object  being  to  secure  to  the  captors 
the  value  of  them.  But  the  assured  thought  that  the 
underwriters  should  take  a  part  of  the  trouble  and  ex- 
pense of  procuring  bail.     If  it  was  meant  to  be  con* 
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tended  that  by  reason  of  negligence  on  the  part  of  the 
owner  bail  was  not  given,  and  that  the  loss  was  conse- 
quent thereon,  the  facts  should  have  been  much  more 
distinctly  stated.    Mr.  Benjamin  cited  Tliomely  y.  Htb^ 
son  (a),  but  it  is  not  an  authority  bearing  upon  this  point. 
In  that  case,  the  ship  having  been  deserted  by  the  crew 
and  taken  possession  of  by  salvors  and  carried  into  a 
port  in  Rfiode  Island,  proceedings  were  taken  in  the  Coort 
of  Admiralty  there,  which  decreed  that  the  ship  should 
be  sold  to  pay  the  salvors.   The  Court  of  Queen's  Bench 
held  that  there  was  no  total  loss  by  a  peril  insured 
against  until  the  sale  under  the  order  of  the  Ck>art  of 
Admiralty,  and  the  sale  did  not  appear  to  have  been 
necessary  and  did  not  affect  the  underwriters ;  and  the 
Judges  pointed  out  that  to  hold  that  to  be  a  total  loss 
would  be  to  hold  that  which  was  really  only  a  partial 
loss  to  be  a  total  loss  because  the  assured  did  not  take 
the  steps  which  they  ought  to  have  taken  with  regard  to 
the  sale. 


Channell  B.  My  judgment  is  founded  upon  the 
ground  that  the  sale  of  the  cargo  by  order  of  the 
American  Prize  Court  gave  the  plaintiflb  the  right  to 
maintain  an  action  on  the  policy  for  a  total  loss.  On 
one  point  decided  in  the  Queen's  Bench  we  are  not 
agreed,  but  their  judgment  is  right 

Eeatino,   Smith   and  Bkett  JJ.  and  Cleasbt  B. 
concurred. 

Judgment  aflirmed. 

(a)  2  B.  #  J.  513. 
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THE    QUEEN'S  BENCH, 
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MICHAELMAS   TERM, 


XXXIII.  VICTORU. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBUBN  C.  J. 

Mellob  J. 


Lush  J. 
Hannen  J. 


CocKEB,   appellant,   Cardwell,   and    others,     Wedne8d4w, 

respondents.  

Nuisances 

IJpon  a  complaint  by  an  inhabitant  under  stat.  23  &  24  Vict  e.  77.  ^*T?S'i^w ' 

».  13.,  in  pursuance  of  The  Nuisances  Removal  Act,  1865,  18  &  19  Vict,  *^|?/^  ^^ 

c.  121.  «.  12.,  it  is  not  necessary  that  he  should  serve  a  notice  on  the  qoinl'y^ 
person  by  whose  acts  the  nuisance  arises,  as  is  required  by  The  Sanitaiy       -C      i  q 

Act,  186&^  29  &  30  Vict,  c,  90.  *.  21.,  where  proceedings  are  taken  by  5^  ' ''/•.,•,- 

the  nuisance  authority.  Com^tnt  bjf 

Notice. 

r^ASE  stated  by  two  justices  of  the  West  Biding  of 
Yorkshire,  under  stat  20  &  21  Vict.  c.  48. 
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1869.  The  respondents  were  summoned  before  two  justices 

CooM      ^^  ^^  information  by  the  appellant,  laid  under  stat.  23 
CAaDwtti.    *  ^  ^^^*  ^'  77.  s.  13.,  charging  them  with   having 
committed  a  nuisance  by  allowing  a  chimn^  at  their 
mill  at  Savik  Toum,  near  DewAury,  to  send  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance.  The  appel* 
lant  was  an  inhabitant  of  the  parish  or  place  in  which 
the  nuisance  complained  of  arose.    A  notice  had  been 
served  on  the  respondents  by  the  smoke  inspector  for 
the  Dewsbury  Union  District,  appointed  by  the  West 
Eiding  Association  for  the  suppression  of  the  smoke 
nuisance,  which  notice,  it   was  admitted,  was   insuf- 
ficient; and  the  justices  were  of  opinion  that  upon 
this  information  a  notice  was  required  to  be  given 
as  under  stat  29  &  80  VicL  c.  90.  s.  21.  on  an  in- 
formation by  the  nuisance  authority  or  chief  officer 
of  police. 
The  question  was,  whether  the  justices  were  right. 

Jelf,  for  the  appellant. — By  The  Nuisances  Bemoval 
Act  for  England,  1855,  18  &  19  Vict.  e.  121.  «.  12., 
the  local  authority  shall  cause  complaint  to  be  made  of 
any  nuisance  before  a  justice  of  the  peace,  and  there- 
upon a  summons  shall  issue  requiring  the  person  by 
whose  act  it  arises  to  appear  before  two  justices,  who 
shall  inquire  into  the  complaint,  and,  if  the  nuisance 
exist,  make  an  order  for  the  abatement  of  it.  By  The 
Nuisances  Removal  Act,  1860,  28  &  24  Vict.  c.  77.  s.  IS. 
upon  complaint  before  a  justice  by  any  inhabitant  of 
the  existence  of  any  nuisance  on  any  private  premises, 
the  justice  shall  issue  a  summons  requiring  the  person 
by  whose  act  the  nuisance  arises  to  appear  before  two 
justices,  who  shall  proceed  to  inquire  into  the  complaint 


Cabdwill. 
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and  act  in  relation  thereto  ''as  in  casea  where  complaint        1869. 

is  made    by    a  local  authority  under*'  stat.  18  &  19  ""coom 

VieL  c.  121.  s.  12.9  ''and  as  if  the  person  making  the 

complaint  were  such  local  authority.'*   By  The  Sanitary 

Act,  1866,   29  &  SO  Vict.  c.  90.  s.  14,  Part  ii.  of  the 

Act  (sects.  14 — 84  inclusive),  shall  be  construed  as  one 

with  stats.  18  &  19  Vict.  c.  121.  and  28  &  24  Vict.  c.  77. ; 

and  by   sect.  21    ''  The  nuisance   authority  or  chief 

officer  of  police  shall,  previous  to  taking  proceedings 

before  a  justice  under''  stat.  18  &  19  Vict.  c.  121.  *.  12., 

"  serve  a  notice  on  the  person  by  whose  act,  default,  or 

sufferance  the  nuisance  arises  or  continues,  or,  if  such 

person  cannot  be  found  or  ascertained,  on  the  owner  or 

occupier  of  the  premises  on  which  the  nuisance  arises, 

to  abate  the  same,  and  for  that  purpose  to  execute  such 

works   and  to  do  all  such  things  as  may  be  necessary 

within  a  time  to  be  specified  in  the  notice.** 

The  third  Act  deals  only  with  the  duty  and  powers  of 

the  nuisance  authority,  which,  by  sect.  16,  means  any 

authority  empowered  to  execute  the  Nuisances  Removal 

Acts.     By  stat.  18  &  19  Vict.  c.  121.  s.  11.  the  local 

authority  have  power  of  entry  on  private  premises  under 

certain  conditions  to  ground  proceedings  under  sect  12. 

But  no  such  power  is  given  to  a  private  individual    Stat. 

29  &  80  Vict.  c.  90.  s.  21.  does  not  mention  a  complaint 

by  an  individual;  it  was  intended  that  he  might  go 

at  once  before  a  justice  and  daim  that  the  nuisance 

should  be  abated.  \^Hannerf  J.  Stat.  23  &  24  Vict.  c.  77. 

s.  18.  contains  a  proviso  that  the  costs  shall  be  in  the 

discretion  of  the  justices  before  whom  the  summons  is 

heard,  so  that  they  may  order  them  to  be  paid  by  the 

applicant  if  they  think  the  proceeding  vexatious.] 

The  respondents  did  not  appear. 
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1869.  CocKBUBN  C.  J.     The  coustmction  contended  for  by 

qq^^t^      the  appellant  is  right    At  the  same  time  this  seemg  to 
▼•  me  one  of  the  most  remarkable  of  the  instances  of  legis- 

lative  incuria  which  too  frequently  present  themselves. 
The  first  statute  ^ves  power  to  the  local  aatbority  to 
put  the  law  in  motion  against  the  person  by  wliose  act 
or  default  the  nuisance  arises,  but  makes  no  provision 
as  to  notice  to  that  person.     The  second  statate  gives 
jurisdiction  to  justices  to  inquire  on  the  complaint  of  a 
private  individual.     And  in  that  also  there  is  no  other 
provision  for  notice  than  a  summons  to  appear  before 
the  justices.     The  third  statute  requires,  by  sect.  21, 
that  before  the  nuisance  authority  or  chief  oflBcer  of 
police  applies  for  a  summons  to  enforce  the  Act  they 
shall  give  notice  to  the  person  about  to  be  proceeded 
against.     When  such  notice  is  required  to  be  given  by 
the  nuisance  authority,  to  whom,  as  being  a  public  body, 
the  Legislature  would  give  credit  for  not  acting  without 
consideration  for  the  interests  of  persons  concerned,  a 
fortiori  the  requirement  of  a  notice  might  be  expected  for 
the  protection  of  the  party  about  to  be  proceeded  against 
by  a  private  individual  who  is  not  competent  to  form 
an  equally  correct  judgment  and  might  be  actuated  by 
indirect  motives.     But  the  framer  of  the  third  statute 
forgot  that  in  the  intermediate  statute  power  was  ^ven 
to  an  inhabitant  to  initiate  proceedings,  to  be  exercised 
in  the  same  way  as  the  power  given  by  the  first  statute 
to  the  local  authority.    These  statutes  however  are  to 
be  read  as  one;   and,  stat.  29  &  SO  VtcL  c.  90.  s.  21. 
being  silent  as  to  the  case  of  a  private  individual,  it  is 
dear  that  neither  by  express  enactment  nor  by  reference 
is  a  requirement  of  notice  imported  into  stat.  18  &  19 
VicL  c.  121.  8.  12.,  when  the  complaint  is  made  by  an 
inhabitant. 
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Bi«ACKBi7RN   J.     About  twenty  years  ago  the  practice        1869. 
of  incorporating  one  or  more  Acts  of  Parliament  toge-       cooksr 
ther^  80  as  to  make  as  it  were  a  chip  box  of  statutes^  was     gabdweli- 
adopted,  and,  notwithstanding  many  complaints  against 
it^  oontinnes.      Here  is  a  remarkable  specimen  of  that 
extraordinary  mode  of  legislation.     The  first  of  the 
three  statutes  empowers  the  local  authority  to  take  pro- 
ceedings before  justices  to  enforce  the  Act ;  the  second^ 
by  sect.  13^  gives  the  same  power  to  an  inhabitanti  and 
the  justices  are  to  proceed  "  as  in  cases  where  complaint 
is  made  by  a  local  authority."    Then  it  seems  that  the 
Legislature  thought  it  hard  that  a  person  should  be 
h&xrassed  by  proceedings  without  notice;  and  the  third 
Act   requires  that  the  nuisance   authority   shall  give 
notice  before  taking  proceedings.     It  is  more  proper 
that  notice  should  be  given  by  a  private  individual  than 
by  a  public  body,  because  the  proceeding  in  the  former 
case  is  more  likely  to  be  vexatious.    This  however  is  a 
casus  omissus  owing  to  the  mode  of  legislation  adopted. 

Msixoa  J.  concurred. 

Hannen  J.    I  desire  to  express  my  concurrence  in 
what  has  been  said  as  to  this  most  clumsy  mode  of 
framing  Acts  of  Parliament.    At  the  same  time  reasons 
may  be  imagined  why  a  notice  should  be  required  to  be 
given  before  proceedings  taken  by  the  nuisance  autho* 
rity  though  not  before  a  complaint  by  a  private  indi- 
vidual    Greater  powers  are   given    to  the    nuisance 
authority  than  to  a  private  individual;  for  instance^ 
they  have  a  right  of  entry  to  inspect  premises;  and  it 
may  well  be  that^  having  such  powers,  they  should  be 
required  to  give  a  previous  notice,  whereas  a  private 
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1869.        individualy  not  having  the  right  of  entry  and  therefore 

COOKB&       ^^^  knowing  what  was  required  to  be  done  to  abate  the 

Cabdwbll.    J^^i**^ce,  should  be  allowed  to  proceed  without  notice, 

subject  to  the  risk  of  paying  costs  if  he  put  the  law  in 

motion  vexatiously  or  unnecessarily. 

Case  remitted. 


Satwrday,  Kent,  appellant,  AsTLET,  respondent. 


Factory  Acts  The  Factory  Acta  Extension  Act,  1867,  30  &  31  Vaet.  e,  103.  t.l, 
Extension  Act,  enacts,  "'Factory*  shall  mean  as  follows:  7.  Any  premises,  whetber 
90  ^  31  Vict,  a^oining  or  separate,  in  the  same  occupation,  situate  in  the  same  citj, 
c.  103.  s,  3.  town,  parish,  or  place,  and  constituting  one  trade  estabUshment,  in,  on, 
subs.  7.  OT  within  the  precincts  of  which  fifty  or  more  persons  are  employed  in 

SUUe  quarry,  any  manufacturing  process :  &c  *  Manu&cturing  process'  shall  mean 
Trade  estaa-  any  manual  labour  exercised  by  way  of  trade  or  for  purposes  of  gain  in 
lishment,  or  incidental  to  the  maldng  an^  article  or  part  of  an  article,  or  in  or 

ManufaC'  incidental  to  the  altering,  re^ainng^  ornamenting,  finishing,  or  other* 

turing process,   wise  adapting  for  sale  any  article."  In  a  slate  quarry,  which  was  a  Ui^ge 

open  space  extending  oyer  about  400  acres,  hundreds  of  men  and  bojrs 
were  employed  in  getting  large  blocks  of  slate  which  were  drawn  to 
other  parts  of  the  quarry  and  split  with  hammers  and  chisels  into  lanins 
or  slates :  these  were  edged  square  or  dressed  with  an  iron  knife  bj 
hand  into  separate  articles,  and  divided  into  quanuties  for  sale.  Tomb- 
stones, chimney  pieces,  &c.  were  made  out  of  the  blocks  and  ornamented 
according  to  order.  A  boy  fourteen  years  old  was  employed  with  other 
boys  in  a  shed  on  an  open  bank  in  snapine  the  slates.  CoTeied  sheds 
where  the  splitters  worked  were  erected  m  different  parts  of  the  qoany. 
Held,  1.  Per  CocJdmm  C.  J.  and  Mdlor  J.,  that  the  process  of  shaping 
the  slate  was  a  "  manu&cturing  process"  within  sect.  9.    But 

2.  Per  Cockbum  C.  J.,  MetUr  and  Hannen  JJ.,  that  the  quarrjr  iras 
not  a  factory  within  sect.  3.  subs.  7. ;  and  per  Hannen  J.,  that  in  respect 
of  the  making  of  the  roofing  slates  it  was  not  a  '*  trade  establishment." 

/^  ASE  stated  by  three  justices  under  stat  20  &  21 
Vict  c.  43. 
Two  summonses  were  issued  by  the  appellant^  a  sub- 
inspector  of  factories,  against  the  respondent^  who  was 
proprietor  of  The  Dinortcic  Slate  Qvarry^  and  were 
heard  at  the  Petty  Sessions,  held  at  Camaivimi  in 
September,  1868. 
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The  first  complaint  was,  that  the  respondent,  being        1869. 
the  occupier   of  a  factory  within  the  true  intent  and        kkht 
meaning  of  the  Factory  Acts,  did  in  that  factory,  in,  on      Amir. 
<Mr  wiihiu  the   precincts  of  which  fifty  and  more  persons 
were  employed  in  a  certain    mannfactnring  process, 
namely,  in  altering,  repairing,  ornamenting,  finishing 
and  otherwiae  adapting  shttes  and  flags  for  sale,  un- 
lawfully  employ,  keep  and   allow  to  remain  in  the 
factory  a  young  person  requiring  a  surgical  certificate 
of  age,  named  R.  O.  Davien^  without  the  certificate  of 
age  required  by  the  Acts.    The  second  complaint  was 
for  employing,  keeping  and  allowing  him  to  remain  in 
the  fisctory  irithout  having  duly  roistered  his  name  and 
the  date  of  his  first  employment  or  re-employment  in 
the  form  and  according  to  the  directions  given  in  the 
Schedule  B.  to  stat  7  &  8  VicL  c.  15. 

The  Dinarwic  Slate  Quarry  is  a  large  open  space 
extending  over  about  400  acres,  in  which  hundreds  of 
men  and  very  young  boys  are  employed  in  getting 
large  blocks  of  slate,  which  blocks,  when  got,  are  drawn 
to  other  parts  of  the  same  quarry,  and  split  with  ham- 
mers and  chisels  used  as  wedges  into  laminae  or  slates. 
These  laminae  or  slates  are  dressed  or  edged  square  with 
an  iron  knife  by  hand  into  separate  slates  or  articles, 
and  divided  into  quantities  for  sale.    They  are  then 
ready  for  the  market,  and  are  sent  away  in  thousands 
from  the  quarry  to  the  market.    In  this  quarry  also 
Sags   for  pavements,  tombstones,  gateposts,   chimney 
pieces,  tanks  or  cisterns,  and  slabs  of  every  sise,  are 
made  out  of  the  blocks  of  slate,  and  ornamented,  when 
required,  according  to  order.  The  operations  of  splitting 
and  dressing  the  slates  are  done  in  covered  sheds  or 
huts  erected  in  different  parts  of  the  quarry.    The 
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1869.  flawing  is  done  by  machinery  and  worked  bj  steam 
XjoIt  power.  More  than  fifty  persons  are  employed  in  making 
^^^^^  roofing  slates,  thirty-three  in  making  flags  and  chimDey 
piecesy  and  several  hundreds  in  working  roofing  slates. 
Dames,  with  other  boys,  worked  in  one  of  the  sheds 
on  an  open  bank,  and  with  an  instmment  nrhich  was 
used  for  preparing  slates  for  sale.  His  age  had  not 
been  certified,  nor  was  he  registered. 

The  justices  dismissed  the  summons,  becanse  they 
considered  that  there  was  no  possibility  of  a  dock  being 
visible  or  capable  of  being  heard  by  all  persons  employed 
in  the  quarry,  which  the  Act  appeared  to  contemplate ; 
and  the  clause  directing  the  inside  waUs  of  the  fsudory 
to  be  Umewashed  was  not  applicable  to  a  quarry ;  also 
the  definition  of  a  factory  as  a  place  wherein  machinery 
was  used  in  manu£EM;turing  hemp,  flax  and  such  like 
material  did  not  include  a  quarry. 

The  question  was,  whether  the  quarry  and  premises 
were  within  the  operation  of  the  Factory  Acts. 

The  Factory  Acts  Extension  Act,  1867,  80  &  31  Via. 
c.  108.  5. 8.  *'  For  the  purposes  of  this  Act,  the  foUowing 
words  shall  in  this  Act  and  in  the  Acts  incorporated 
herewith,  •  •  .  have  the  meanings  hereby  applied  to 
them,  unless  there  is  something  in  the  context  incon- 
sistent with  such  meanings ;  that  is  to  say : 

** '  Factory'  shall  mean  as  follows : 

^^  ^%  ^^  ^^  ^^ 

''  7.  Any  premises,  whether  adjoining  or  separate,  in 
the  same  occupation,  situate  in  the  same  dty, 
town,  parish,  or  place,  and  constituting  one  trade 
establishment,  in,  on,  or  within  the  precincts  of 
which  fifty  or  more  persons  are  employed  in  any 
manufacturing  process: 
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"And  every  part.of  a  factoiy  shall  be  deemed  to  be  1869. 

fiictoty,  except  sach  part,  if  any,  as  is  used  exdnsiTely        £„, 
as  a  dweUing :  j^^^ 

" '  Manufacturing  process'  shall  mean  any  manual 
labour  exercised  by  way  of  trade  or  for  purposes  of 
gain  in  or  incidental  to  the  making  of  any  article, 
or   part  of  an  article,  or  in  or  incidental  to  the 
altering,  repairing,  ornamenting,  finishing,  or  other- 
wise adapting  for  sale  any  article," 
Sect.  6.  ''  The  Factory  Acts  as  hereinbefore  defined 
aball  be  incorporated  with  this  Act,  and,  subject  to  the 
modifications  mentioned  in  the  Schedule  annexed  hereto, 
fihally  firom  and  after  the  first  day  of  January,  1868,  be 
in  force  in  every  &ctory  which  is  not  excluded  firom  the 
operation  of  this  Acf 

The  SoUciiar  General  {Archibald  with  him),  for  the 
appellant. — The  provisions  of  the  earlier  Factory  Acts 
apply  only  to  mills  and  factories  in  the  popular  sense; 
but  stat.  30  &  31  VkU  c.  103.  extends  them  to  premises 
forming  one  trade  establishment  in  which  fifty  or  more  per- 
sons are  employed  in  any  manufacturing  process.  Sect  3^ 
subs.  7,  was  intended  to  meet  the  case  of  the  employ- 
ment of  a  large  number  of  persons  upon  the  same 
premises  without  reference  to  the  nature  of  the  trade. 
[Hannen  J.    If  a  trade  is  carried  on,  the  premises  would 
not  be  less  a  factory  because  they  extended  over  a  large 
area.     But  is  a  brickfield  or  a  mine  within  the  Act  ?] 
The  employment  of  labour  in  mines  is  regulated  by 
stat.  23  &  24  Fict  c.  151.     Bleaching  works  and  dyeing 
works,  though  the   operation  of  bleaching  might  be 
carried  on  in  the  open  air,  would  be  within  the  Act, 
but  are  expressly  excluded  by  sect.  5,  being  subject  to 
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1869.  the  regulations  of  stat  28  &  24  Vict  c.  78.  (a).  [Mellar 
KxRT  J-  By  Stat.  23  &  24  Vict.  c.  78.  ss,  1.  7.  the  proTisions 
Abtlbt.  ^^  ^^^  Factory  Acts  were  applied  to  bleaching  works 
and  dyeing  works,  except  works  in  which  the  operation 
of  bleaching  by  the  open  air  was  the  only  operation  of 
bleaching  carried  on,  but  that  exemption  was  qualified 
by  Stat.  25  &  26  VicL  c.  8.  5.  1.  on  the  ground  of 
injury  to  the  health  and  morals  of  the  persons  em- 
ployed.] In  this  quarry  more  than  fifty  persons  are 
employed  in  sheds  in  making  roofing  slates,  which 
are  squared  and  adapted  for  sale  by  manual  labour. 
Stat.  80  &  31  Vict,  c  103.  s.  3.  subs.  7.  does  not  make 
it  a  condition  that  the  fifty  persons  should  be  working 
in  one  place.  A  pin  manufactory  would  be  within 
the  Act  if  fifty  persons  were  employed  in  sereral 
distinct  processes  carried  on  in  different  parts  of  the 
factory.  In  Palmer^s  Shq>  Building  and  Iron  Company^ 
Limited  and  Reduced,  appts.,  Chaytor^  respt.  (ft),  Coek- 
burn  C.  J.  said^  p.  181^  *'  If  «the  whole  is  within  the  Act 
it  does  not  signify  that  the  works  are  divided  into 
separate  departments.''  [Cockbum  C.  J.  In  that  case 
there  might  be  one  place  in  the  premises  for  manuftc- 
turing  one  part  of  a  ship  and  another  place  for  manu- 
facturing another  part.]  It  would  be  one  manufactory 
or  trade  establishment.  [Hannen  J.  Is  this  a  trade 
establishment?  Is  it  not  like  brick  making,  which 
does  not  bring  the  owner  of  the  brick  field  within 
the  bankrupt  laws;  Sutton  y.  Welley{c).  What  Lord 
Ellehborough  said  in  that  case,  pp.  446-7,  is  equally 
applicable  to  this  slate  quarry.]    The  object  of  the 

(a)  See  now  The  Factory  and  Workshop  Aet,  1870,  33  &  34  Vkt, 
e,  62.  M.  3.  4.,  and  Schedule  III.  parts  I.  XL 

(b)  Ante,  p.  177.  (c)  7  East  442. 
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Factory  Acts  is  the  education  as  well  as  health  of  young        1869. 

persons  and  children  and  is  beside  the  question  of  trade.        kbnt 

[ Afir//or  J.      The  definition  of  "  manufacturing  process*'      abtlbt. 

in  Stat-    30   &  81    Vict.  c.  103.   *.   8.   includes  "any 

manual    labour   exercised"    '*for    purposes   of  gain," 

which   wonld  apply  to  chaff  cutting.      Cockbum  C.  J. 

The  Liegialature  considered  the  object  of  the  Factory 

Acts  superior  to  the  purposes  of  trade  and  even  to  the 

authority   of  the  parent  over  his  child.     A  distinction 

may  be   made  between  the  two  stages  of  the  process 

carried  on  in  this  quarry.      The  quarrying  the  rough 

slate  is  not  a  manufacturing  process,  but  the  squaring  it 

into  a  state  by  which  it  becomes  a  merchantable  slate  is 

very  near  it]    As  to  the  reasons  given  by  the  justices 

for  their  decision,  those  provisions  of  the  earlier  Factory 

Acts  which  were  adapted  to  their  more  limited  opera* 

tion    do   not   apply  to  cases  in  which  they  are   not 

capable  of  being  carried  out,  e.  g.,  sect.  26  of  The 

Factory  Act,  1844,  7  &  8  Vict,  c.  15.,  which  requires 

the  hours  of  the  work  of  children  and  young  persons 

to  be  regulated  by  a  public  clock  or  by  some  dock  open 

to  public  view.     Sect  26  of  The  Factory  Act,  1833, 

3  &  4  f#'.  4  c.  103.,  and  sect.  18  of  The  Factory  Act, 

1841,  7  &  8  Vict  c.  15.,  relating  to  limewashing  and 

whitewashing  the  inside  walls  and  ceilings  of  factories, 

are  repealed  by  stat  30  &  31  Fict  c.  103.,  Schedule. 

Miboard  [Hance  with  him),  for  the  respondent. — 
This  slate  quarry  is  not  a  factory,  within  stat.  30  &  31 
Vict.  c.  103.,  any  more  than  a  large  wood  in  which  the 
proprietor  cuts  poles  and  shapes  them  into  spokes  for 
wheels.  The  process  of  squaring  the  slates  and  making 
them  ready  for  being  carried  away  for  sale  is  not  a 

VOL.  X.  3  G  "b.  &  s. 
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1869.        manufacturing  proceiss.     [Cockbum  C  J.     If  a   stone- 

^^        mason  working  in   a  stone  quarry  manufactured  the 

AsTLBT       stone  into  various  articles  for  sale  that  would   be  a 

manufacturing  process.]     Many  of  the  provisions  of  the 

Factory  Acts  cannot  be  applied  to  operations  carried  on 

in  the  open  air. 

The  Solicitor  General,  in  reply. -Stat.  30  fc'3i;Fir/. 
c.  103.  is  directed  to  processes  which  are  not  carried  on 
in  a  factory  according  to  the  ordinary  sense  of  that 
word,  e.  g.,  bookbinding,  by  sect.  3,  subs.  6  (e).  Slates 
are  as  well  known  articles  of  trade  as  pig  iron  or  bars 
of  iron. 

CocKBURN  C.  J.     The  decision  of  the  justices  was 
right,  though  not  for  the  reasons  given  by  them.     The 
process  in  which  the  boy  who  is  the  subject  of  this  com- 
plaint was  employed,  viz.,  converting  by  manual  labour 
the  blocks  of  slate  into  tiles  for  the  purposes  of  gaio, 
is  a  manufacturing  process.     The  tile  is  a  manufactured 
article.   And  if  the  proprietor  of  a  quarry  converts  its 
soil  or   produce  into  a   manufactured   article,  he  is  a 
manufacturer  quoad  that  article,  as  much  as  a  grower 
of  hemp  is  who,  having  a  ropewalk  on  his  farra^  con- 
verts it  into  rope  (a).    Therefore,  if  this  quarry  could  be 
deemed  a  factory  within  the  meaning  of  stat.  30  &  31 
Vict  c.  103.,  the  case  would  have  been  within  it.     Bat 
I  base  my  judgment  on  this  ground,  that  the  making 
of  the  blocks  of  slate  into  tiles  is  incidental  to  the 
ordinary  working  of  a  slate  quarry,  and  is  a  process  usually 
performed  in  the  quarry  in  buildings  accessory  to  it.  That 
is  not  within  the  Act,  nor  what  the  Legislature  intended 
by   the  words   ''manufacturing  process.''     The  sheds 

(rt)  See  Stat.  9  &  10  net.  c.  40.  *.  1. 
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scattered  over  the  400  acres  for  protection  against  the        1869. 
veather    are    only  accessories    to  the  quarry  and  the        jn^^ 
quarrying  processes.    The  Factory  Acts  were  originally      astlet. 
intended  to  apply  to  buildings  connected  with  yards  or 
land  essential  for  the  particular  manufacturing  process, 
in  which  both  sexes  were  collected  in  undue  numbers 
and  at  early  ages.    And  though  the  Legislature  have 
gradually  extended  the  operation  of  the  Factory  Acts, 
the  last  Extension  Act,  80  &  81  FicL  c.  108.,  has  not 
declared  that  open  air  processes  shall  be  within  the 
operation  of  those  Acts.     Indeed  processes  carried  on 
in  the  open  air  are  much  less  obnoxious  to  the  evils 
contemplated;  and  accordingly  they  have  only  under 
special  circumstances  been  made  the  subject  of  legis- 
lation.    Where  the  same  mischief  exists  we  ought  not 
to  hesitate  to  apply  t  he  provisions  of  this  Act.     On 
the  other  hand,  we  ought  not  to  outstrip  the  Legis- 
lature and  apply  the  Act  to  cases  for  which  the  Legisla- 
ture have  not  provided.     This  quarry  embraces  some 
but  not  all  of  the  evils  which  the  Factory  Acts  were 
intended  to  remedy.     The  work  is  done  in  sheds,  but 
it  might  be  done  as  well  in  the  open  air.    Neither  very 
young  children  nor  girls  are  employed.     Though  the 
boys  in  this  quarry  have  not  the  advantage  of  the 
provisions  intended  to  secure  the  inestimable  benefits 
of  education,  the  children  employed  in  agriculture  are 
equally  unprovided    for.     And,  though  they  may  be 
employed  earlier  than   is  desirable  with  reference  to 
physical  or  moral  benefit,  we  cannot  on  that  account 
strain  an  Act  of  Parliament  beyond  its  terms. 

Mellob  J.    During  a  portion  of  the  argument  my 
mind  fluettS|e$l,  but  1  have  come  to  the  conclusion  that 

3  o  2 
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1869.        Stat.  30  &  31  Vict.  c.  103.  s.  3.  subs.  7.  was  not  intended 
fi^j        to  include  a  slate  quarry  like  that  in  question.      The 
AsTLBT       Factory  Acts  have  made  regulations  for  the  promotion 
of  higher  interests  than  those  embraced  by  political 
economy^  and  the  Legislature  have  from  time  to  time 
extended  their  operation.     But  if  we  included  tbis  slate 
quarry  within  the  word  factory,  we  should,  on  a  guess 
or  peradventure,  apply  the  Acts  to  a  subject-matter  o£ 
great  importance;    and,  inasmuch  as  the  L^ialature 
have  applied  the  Factory  Acts  to  bleacbing  works  and 
dyeing  works  and  some  others  by  special  statutes,  if 
they  had  iutended  to  apply  them  to  slate  quarries, 
which  are  well  known  things,  they  would  have  done  so 
by  special  enactment 

As  to  the  other  point,  if  it  were  necessary  to  deter- 
mine it,  I  agree  that  the  dressing  or  squaring  the  slate 
is  a  manufacturing  process  within  stat.  30  &  31  VicL 
c.  103.  s.  3. 

Hannen  J.  I  agree  with  the  Solicitor  General  as  to  the 
desirableness  of  this  boy  being  subjected  to  regulations 
such  as  are  contained  in  the  Factory  Acts.  It  is  not 
however  probable  that  the  Legislature  would  enact  that 
a  boy  employed  in  a  quarry  should  be  subject  to  these 
particular  regulations,  but  rather  to  such  as  will,  I  hope, 
be  applied  also  to  boys  occupied  in  agricultural  labour. 
I  agree  with  my  brother  Melhr  that,  as  several  particular 
works  have  been  brought  under  the  Factory  Acts  bf 
special  statutes,  the  omission  of  quarries  leads  strongly 
to  the  inference  that  the  Legislature  did  not  intend 
to  apply  the  Factory  Acts  to  them ;  and  further,  the 
words  used  in  stat.  30  &  31  Vict.  c.  103.  s.  3.  shew 
that  they  are  not  included.     I  also  agree  with  my 
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Lord  and  my  brother  Mellor  that  the  word  "  premiaes'*        jg^g 
cannot  be  construed  to  include  a  quarry  extending  over        '^^^ 
an  area  of  4CK)  acres.    But  the  case  may  be  decided  on       ^^J- 
narrower  grounds,  viz.,  that  this  quarry  does  not  consti- 
tute  one  trade  establishment   in  which  fifty  or  more 
persons  are  employed  in  a  manufacturing  process  within 
sect.  8,  subs.    7.     In  construing  an  Act  of  Parliament 
we  must  look  at  the  object  of  it ;    and  I  admit  that 
the  meaning  which  the  word  "  trade"  has  acquired  in 
the  Bankruptcy  Acts  will  not  give  us  the  interpretation 
of  it  in  Stat.  80  &  31  Vici.  c.  103.  *.  8.  itibs.  7.    But 
there  is  an   analogy  between  the  subjects  of  the  two 
enactments.     When   a   landed   proprietor    makes  use 
of  the  produce  of  his  own  land  for  its  ordinary  pur- 
pose be  does  not  thereby  carry  on  a  trade ;  that  is  clearly 
expressed  by  Lord  Ellenborough  in  Sutton  v.  WeUey  {a)  ; 
and  in    IFelh  v.  Parker^  in  error  (i).  Lord  Mansfield 
lays  down  the  same  doctrine,  p.  38,  •'  Prom  the  autho- 
rities that  have  been  cited,  and  the  reason  of  the  thing, 
I  take  the  true  distinction  to  be  this :  if  a  man  exercise 
a  manufacture  from  the  produce  of  his  own  land,  as  a 
necessary  or  usual  mode  of  reaping  or  enjoying  that  pro* 
duce,  and  bringing  it  advantageously  to  market,  he  shall 
not  be  considered  as  a  trader,  though  he  buy  the  necessary 
ingredients  and  materials  to  Jit  it  for  market ;  as  in  the 
case  of  a  farmer,  who  makes  cheese  on  his  own  land, 
and  who  buys  runnet  and  salt ;  or  as  in  a  case  mentioned 
at  the  bar,  where  a  m^n  makes  his  own  apples  into 
cyder,  though  there  be  an  expense  attending  the  opera- 
tion, and  though  many  things  are  to  be  bought,  and 
some  mixture,  yet  he  is  no  trader ;   for  it  is  the  usual 
mode  of  enjoying  land  in  the  cyder  counties.     So  in 

(a)  7  East  442.  447.  (A)  1  T.  R,  34. 
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1869.       the  alum  works^  as  determined,  where  the  operation  was 
Kekt        proved  to  be  the  necessary  and  constant  mode  practised 
AsTLET.      ^y  *^®  proprietors  of  alum  works.     Or  like  the  case  of 
the  coal  mines,  where  raising  them  out  of  the  pit  is  as 
necessary  to  the  enjoyment  of  the  land,  as  threshing 
corn»  kc"    Then  follows  the  qualification,  which  Lord 
EBenborouffh,  in  Sutton  v.  Welley  (a),  thought  did  not 
apply  to  that  case :  "  But  where  the  produce  of  the  land 
u  merely  the  raw  material  of  a  manufacture^  and  used  as 
such,  and  not  according  to  the  usual  mode  of  enjoying  the 
land ;  in  short,  where  the  produce  of  the  land  is  an  insig- 
nificant  article  in  comparison  of  the  whole  expense  of 
the  manufacture,  there  he  ought  to  be  considered  as  a 
trader,'*    -^Pplj  that  to  the  present  case,  in  which  a 
large  landed  proprietor  is  possessed  of  a  mountain  the 
produce  of  which  it  is  profitable  to  convert  into  thin 
laminae.     This  is  the  most  obvious  and  direct  use  to 
make  of  his  rude  material,  and  whilst  he  confines  him- 
self to  this  he  cannot  be  said  to  be  carrying  on  a  trade. 
It  is  only  in  this  process  that  more  than  fifty  persons 
are    employed.     When    the  slate  is  worked  up  into 
ornamental  articles  a  different  principle  would  apply. 

Judgment  for  the  respondent 

(a)  7  East  442.  446. 
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Ex    parte    FiTZQERALD.  Wednesday, 

Noveml/er  3rd. 

Ex  parte  Flint.  id^iavict. 

c,  67.  «.  4. 

Re  The  Beverley  Commissioners.  toin^reifUo 

corrupt  prac" 
tices  at  par- 
By  Biai.  15  &  16  Vict,  c,  57.  s,  4.  the  commissioDen  appointed  under  HamerUary 
the  Act  to  inquire  into  the  existence  of  corrupt  practices  at  the  parlia-   giections, 
mental^  election  in  any  county  or  borough  shall,  upon  their  appointment  p^yj^  of 
or  within  a  reasonable  time  afterwards,  go  to  such  county  or  borough,   ag^ouming 
**  and  shall  from  time  to  time  hold  meetings  for  the  purposes  of  such   ffj^if^g, 
inquiry  at  some  convenient  place  within  the  same,  or  within  ten  miles 
thereof,  and  shall  have  power  to  adjourn  such  meeting  from  time  to 
time,  and  from  any  one  place  to  any  other  place"  within  the  county  or 
boroiigh,  or  within  ten  miles  thereof,  "  as  to  them  may  seem  expedient :" 
provided  that  they  shall  not  adjourn  the  inquiry  for  any  period  exceeding 
one  week  without  the  consent  of  a  Secretary  of  State.    Three  commis- 
sioners appointed  under  stat.  15  &  16  Vict,  c.  57.  to  inquire  into  the 
existence  of  corrupt  practices  at  parliamentary  elections  for  the  borough 
of  B.  held  several  meetings  there,  and  on  the  *25th  September,  1869,  toe 
in<jniry  was  adjourned  to  the  27th  September,  on  which  day,  only  two 
being   present,  the  inquiry  was,  with  the  concurrence  of  the  third, 
adjourned  to  the  19th  October,  the  consent  of  the  Secretary  of  State 
having  heen  previously  obtained.     At  a  meeting  subsequent  to  the 
19th  October,  a  person  who  was  summoned  as  a  witness  and  refused  to 

five  evidence  was  committed  for  contempt.    On  a  motion  to  discharge 
im, 

1.  Held,  that  the  commissioners  had  power  to  hold  meetings  without 
a  formal  u^joumment,  provided  the  interval  between  two  meetings  did 
not  exceed  one  week ;  and  therefore  their  jurisdiction  had  not  ceased  by 
the  adjournment  on  the  27th  September, 

2.  Qtugre,  whether,  if  a  formal  adjournment  were  necessary,  the 
adjournment  by  two  commissioners  on  the  27th  September,  in  the 
absence  of  the  thirdj  with  his  concurrence,  would  have  been  valid  ? 

A     WRIT  of   habeas    corpus   ad  subjiciendum  was 
directed  to  the  keeper  of  the  gaol  at  York^  to  bring 
up  the  body  of  Charles  Edward  Fitzgerald. 

A  return  was  made  setting  out  a  warrant  of  commit- 
ment dated  the  2l8t  October,  1861),  under  the  hands 
and  seals  of  Michael  O* Brien^  S.  L.,  Thomas  J.  Barstow 
and  Homersham  Cox,  commissioners  appointed  under 
stat.  15  &  16  Vict.  e.  57.  to  inquire  into  the  existence 
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1869.        ^^  oorropt  practices  at  the  last  election  for  the  borough 

Exputa      ®^  Beverley  and  also  at  previous  elections^  which  stated 

FmosaAui.    that  "C.  E.  Fitzgerald,  a  witness,  having   been   sum- 

Tun       moned    in    pursuance  of   the   said  Act,   and    having 
appeared  before  the  said  commissioners,  and  bein^  re- 
quired by  them  to  be  sworn  or  to  make  affirmation,  as 
a  witness  in  that  behalf,  refused  so  to  do  without  offering 
any  just  excuse  for  such  refusal,  and  the  said  commis- 
sioners having  adjudged  the  said  C\  E.  FUzgerald  was 
bound  by  law  to  be  sworn  or  to  make  affirmation^  and 
having  required  him  to  do  so,  he  wilfully  and  in  con- 
tempt of  the  said  commissioners  and  of  their   office 
refused  to  be  sworn  or  to  affirm ;  and  he  having  wilfully 
persisted  and  still  persisting  in  such  his  refusal,  the  said 
commissioners  do  hereby  adjudge  that  he  the  said  C,  E» 
FUzgerald  by  such  his  refusal  has  been  and  is  guilty  of 
contempt  of  the  said  commissioners  and  of  their  office, 
and  the  said  oommiuioners  do  hereby  order  and  adjudge 
that  the  said  C  J?.  Fitzgerald  be  for  such  his  contempt 
committed  to  the  keeper  of  Her  Majesty's  gaol  of  the 
CaMe  of  York,  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  two 
calendar  months  from  the  day  and  year  first  above  men- 
tioned/' The  warrant  commanded  the  gaoler  to  imprison 
him  for  his  contempt  for  two  calendar  months,  unless 
he  should  in  the  meantime  consent  to  be  sworn  or 
make  affirmation  concerning  the  premises  or  otherwise 
be  delivered  by  due  course  of  law. 

From  the  affidavits  it  appeared  that  by  a  joint  address 
of  both  Houses  of  Parliament  it  had  been  represented 
to  Her  Majesty  that  the  Jadge  selected  for  the  trial  of 
election  petitions  pursuant  to  The  Parliamentary  Elec- 
tions Act,  1868,  had  reported  to  the  House  of  Commons 
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that  oorrapt  practices  prevailed  at  the  last  election  for 

the  borough  of  Beverley y  and  that  both  Houses  prayed 

Her  Majesty  to  cause  inquiry  to  be  made,  pursuant  to 

Stat  15  &  16  Vict.  c.  57.,  by  the  appointment  of  Michael 

(yBrien,  Serjeant  at  Law,  Thomas  Irwin  Barstaw,  Esq., 

barrister  at  law,  and  Homersham  Cox,  Esq.^  barrister  at 

law,  commissioners  for  the  purpose  of  making  inquiry 

into  the  existence  of  those  corrupt  practices ;  and  that 

Her  Majesty  appointed  them  as  commissioners  for  that 

purpose. 

The  oommissioners  held  their  first   meeting  in  the 
Town  Hall  at  Beverley  on  the  24th  August,  1869,  and 
several  meetings  were  subsequently  held  by  adjournment 
to  the  25th  September,     On  that  day  the  commissioners 
adjourned  the  meeting  to  the  27th  September*     On  that 
day,  only  two  of  the  commissioners  being  present,  the 
meeting  was  adjourned  to  the  19th  October.    The  three 
commissioners  met  on  the  19th,  and  by  adjournment  on 
the  20th  and  21st     On  the  21st  the  applicant,  having 
been  summoned  as  a  witness,  refused  to  be  sworn,  on 
the  ground  that  the  commissioners,  owing  to  the  in- 
formal adjournment  by  two  only  of  their  body  on  the 
27th  September,  had  ceased  to  have  jurisdiction. 

A  similar  writ  had  issued  to  bring  up  the  body  of  Flint, 
the  return  to  which  was  the  same  as  in  the  case  of 
Fitzgerald,  and  the  facts  also  weife  the  same. 

The  writ  and  return  were  read  in  the  first  case,  and 
^ere  taken  as  read  in  the  other. 

During  the  argument  in  support  of  the  motion  for 
the  discharge  of  the  first  prisoner,  the  Attorney  Qeneral 
produced  an  affidavit  of  one  of  the  commissioners,  which 
stated  that  it  had  been  arranged  with  the  commissioner 
"who  was  absent  on  the  27th  September  that  there  should 
be  an  adjournment  from  that  day  and  a  further  adjoum- 
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1869L        ment  on  the  27th ;  also  an  affidavit  of  the  secretaiy  to 

Ex  parte      the  commisaioners  which  stated  that  on  the  23rd  Sqp- 

^^^^^^^  tember  the  consent  of  the  Secretary  of  State  had  been 

Fun.       obtained  to  the  adjonmment  from  the  27th  Sepiemher 

to  the  19th  October. 

By  Stat.  15  &  16  Vict.  c.  57.  «.  1.,  npon  an  address 
of  both  Honses  of  Parliament  representing  that  a  com- 
mittee of  the  Honse  of  Commons  have  reported  that 
there  is  reason  to  believe  that  corrupt  practices  have 
extensively  prevailed  at  the  parliamentary  election  in 
any  county  or  borough,  and  praying  Her  Majesty  to 
cause  inquiry  to  be  made  under  the  Act  by  persons 
named  in  the  address,   ''  it  shall  be  lawful   for  Her 
Majesty,  by  warrant  under  Her  Royal  Sign  Manual,  to 
appoint  the  said  persons  to  be  commissioners  for  the 
purpose  of  making  inquiry  into  the  existence  of  such 
corrupt  practices ;  and  in  case  any  of  the  commissioners 
so  appointed  die,  resign,  or  become  incapable  to  act,  it 
shall  be  lawful  for  the  surviving  or  continuing  commis- 
sioners or  commissioner  to  act  in  such  inquiry  as  if  they 
or  he  had  been  solely  appointed  to  be  commissioners  or 
a  sole  commissioner  for  the  purposes  of  such  inquiry, 
and  (as  to  such  sole  commissioner)  as  if  this  Act  had 
authorized  the  appointment  of  a  sole  commissioner/'  &c. 

Sect  2  requires  that  the  commissioners  shall  be  sworn. 

Sect.  3  empowers  the  commissioners  to  appoint  aad 
at  their  pleasure  to  dismiss  a  secretary,  clerks,  messen- 
gers, and  officers. 

Sect  4.  ''  The  commissioners  appointed  under  this 
Act  to  make  inquiry  as  aforesaid  in  relation  to  any 
county,  division  of  a  county,  city,  borough,  university, 
or  place  shall,  upon  their  appointment,  or  within  a 
reasonable  time  afterwards,  go  to  such  county,  &c.,  and 
shall  from  time  to  time  hold  meetings  for  the  purposes 
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same,  or  within  ten  miles  thereof^  and  shall  have  power      ex  parte 
to  adjourn  such  meetings  from  time  to  time^  and  from 
any  one  place  to  any  other  place  within  such  county,  te.,       Fuht. 
or  within  ten  miles  thereof,  as  to  them  may  seem  ex- 
pedient; and  such  commissioners  shall  give  notice  of 
their  appointment,  and  of  the  time  and  place  of  holding 
their   first  meeting,  by  publishing  the  same  in  some 
newspaper  in  general  circulation  in  such  county,  &c. : 
Provided   always,  that    such   commissioners  shall  not 
adjoam  the  inquiry  for  any  period  exceeding  one  week, 
without  the  consent  and  approbation  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State/' 

Sect.  5.  "  Provided  also,  that  it  shall  be  lawful  for  the 
said  commissioners,  with  such  consent  and  approbation 
as  aforesaid,  to  hold  meetings  of  the  said  commissioners 
in  the  cities  of  London  or  H^estminster^  and  to  adjourn 
the  same  from  time  to  time,  as  they  may  deem  fif 

By  sect  12,  if  any  person  summoned  to  attend,  and 
having  appeared  before  the  commissioners,  shall  refuse 
to  be  sworn,  or  to  answer  questions  put  to  him  by  the 
commissioners,  or  to  produce  papers,  &c. ;  ^*  or  if  any 
person  shall  be  guilty  of  any  contempt  of  the  said  com- 
missioners or  their  office,*'  the  commissioners  shall  have 
the  same  powers  as  a  Judge  of  the  superior  Courts 
sitting  under  any  commission  may  exercise  in  that 
behalf. 

By  The  Parliamentary  Elections  Act,  1868,  31  &  32 
Vict.  c.  125.  8.  15.,  the  report  of  the  Judge  on  the  trial 
of  an  election  petition  under  that  Act  shall  for  the  pur- 
poses of  stat.  15  &  16  Vict,  c.  57.  have  the  same  effect 
as  a  report  of  a  committee  of  the  House  of  Commons. 
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Ex  parte  ^'^^^  ^i™)  DOW  moved  to  discharge  the  prisoners. — ^The 
™°**^^"*  jurisdiction  of  the  commissioners  is  founded  on  stat. 
FuHT.  15  &  16  Vict.  c.  57.  8, 4. ;  and  two  of  them  having  sat  on 
the  27th  September  in  the  absence  of  the  third,  and 
having  adjourned  to  the  19th  October,  though  with  his 
concurrence,  their  powers  were  extinguished  and  all  sub- 
sequent proceedings  were  invalid.  The  third  commis- 
sioner might  have  revoked  his  consent  to  adjourn  to  the 
29th  October,  The  consent  of  the  Secretary  of  State 
was  given  to  an  adjournment  from  the  27th  September, 
not  from  the  25th9  on  which  day  the  last  legal  meeting 
of  the  commissioners  was  held. 

Stat.  15  &  16  Vict.  c.  57.  «•  4.  required  that  public 
notice  of  the  time  and  place  of  holding  their  first 
meeting  shall  be  given,  and  it  was  intended  that  there 
should  be  a  formal  adjournment  of  their  meetings  from 
time  to  time,  which  would  answer  the  purpose  of  a 
public  notice.  The  words  of  sect.  4  are,  *'  shall  have 
power  to  adjourn  such  meetings  from  time  to  time,  and 
from  any  one  place  to  any  other  place,  ...  as  to  them 
may  seem  expedient."  Such  meeting  can  only  be  held 
by  virtue  of  an  adjournment,  and  it  is  an  act  to  be  done 
by  all,  exercising  their  discretion  both  as  to  the  time  and 
the  place  of  the  adjournment.  The  object  of  the  clause 
which  gives  the  power  to  adjourn  is  that  the  adjourned 
meeting  shall  be  held  subject  to  special  conditions. 
Whether  it  is  expedient  to  adjourn  must  be  determined 
at  the  time,  and  an  adjournment  is  the  exercise  of  a 
judicial  power.  [Mellor  J.  No  provision  is  made  for 
an  adjournment  by  the  majority.  Suppose  they  dis- 
agree as  to  the  time  or  place  of  adjourning,  and  separate, 
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wby  may  they  not  bold  another  meeting?     Cochbum       1869. 
C.  J.      Suppose  one  of  the  commissioners  was  prevented      g^  parte 
by  inevitable  accident  from  attending,  and  telegraphed    Fi«aB»ALD. 
that    tlie  meeting   should   be  adjourned,   and  it  was        Flint. 
accordingly  adjourned.]      That  would  vitiate  the  sub- 
sequent   proceedings.     Sect  1,  which    empowers  the 
surviving  or  continuing  commissioners  to  act,  provides 
only  for  the  cases  of  death,  resignation  or  permanent 
incapacity  to  act.     [Lush  J.     Suppose  they  announced 
at  their  first  meeting  that  they  would  sit  every  day  at 
a  given  time  and  place.]     That  would  not  be  su£Scient. 
{^Cockbmm  C.  J.     Suppose  in  the  interval  between  two 
meetings    the    commissioners    discover   a  mistake  in 
adjourning  for  a  period  exceeding  one  week  without  the 
consent  of  the  Secretary  of  State,  and,  before  the  time 
of  holding  the  next  meeting,  they  give  notice  of  a 
meeting  within  the  week.]     The  commission  would  be 
at  an  end.     [Mellor  J.    The  statute  does  not  call  the 
commissioners  a  Court     Sect  12  treats  the  acts  speci- 
fied in  it  as  a  ''contempt  of  the  said  commissioners."] 

Every  act  which  stat.  15  &  16  Vict  c.  57.  empowers 
the  commissioners  to  do  is  to  be  done  by  all  [he  referred 
to  sects.  5,  6,  7, 12],  except  where  a  power  is  expressly 
given  to  one  of  them,  as  in  sect  8,  to  summon  persons 
to  give  evidence,  and,  in  sect.  11,  to  administer  an  oath. 
[Mellor  J.  Could  not  a  majority  of  the  commissioners 
dismiss  one  of  the  o£Scers  appointed  under  sect.  3? 
Cochbum  C.  J.  Suppose  two  of  the  commissioners  are 
of  opinion  that  a  witness  is  guilty  of  contempt  under 
sect.  12,  and  the  third  dissents.]  The  commitment 
would  be  bad.  So  if  they  were  divided  in  opinion  as 
to  granting  a  certificate  to  a  witness  under  sect.  10, 
repealed  by  stat.  26  &  27  Vict.  c.  29.  «.  10.  and  Schedule, 
but  re-enacted  in  substance  by  sect.  7. 
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1869.  The  word  "adjourn"  in  Acts  of  Parliament  has  a 

Ex  parte      ^^^^  known  and  technical  signification  as  applicable  to 

FiTzoREALD.  mectings  held  by  commissioners,     Stat.  8  &  4  fT.  4. 

Ex  parte  ,     . 

Flikt.  c.  22.  5.  8.,  relating  to  sewers,  gives  to  the  commissioners 
power  "  to  adjourn  to  meet  at  any  place  or  places  and 
at  such  time  or  times  as  the  said  commissioners  or  the 
major  part  of  them  present  at  any  meeting  shall 
appoint."  Stat.  5  &  6  »".  4.  c.  76.  s.  19.  gives  the 
mayor  of  municipal  boroughs  the  power  of  adjourning 
any  Court  held  under  the  Act  for  the  revision  of  the 
lists  of  burgesses.  And  sect.  106  gives  the  mayor^  in 
the  absence  of  the  Recorder,  power  of  opening  the 
Quarter  Sessions  and  adjourning  over  the  holding  of 
them.  And  by  sect.  69  all  acts  authorized  or  required 
by  that  Act  to  be  done  by  the  council,  and  all  questions 
of  adjournment  or  others  that  may  come  before  it,  may 
be  done  and  decided  by  the  majority  of  the  members 
present  at  the  meeting.  In  The  Case  of  the  Borough  of 
Lisburn  (a)  a  committee  of  the  House  of  Commons 
appointed  to  try  an  election  petition  having  during  the 
adjournment  of  the  House  adjourned  to  the  day  after 
that  on  which  the  House  met  agaiu,  they  were  of 
opinion  that  their  jurisdiction  was  at  an  end,  which 
occasioned  the  passing  of  stat  28  &  29  VicL  c.  8. 
[Mellor  J.  Stat.  11  &  12  VicL  c.  98.  «.  78.,  upon  which 
that  case  was  decided,  contains  words  restraining  the 
power  of  a  committee  to  adjourn  without  leave  first 
obtained  from  the  House.  Cockbum  C.  J.  That  case 
has  no  application  to  the  present.  By  the  terms  of 
stat.  11  &  12  Vict  c.  98.  s.  73.  the  committee  are 
to  sit  from  day  to  day.  If  the  commissioners  had 
adjourned  for  more  than  a  week  without  the  consent 
of  the  Secretary  of  State  there  would  have  been  some 

(a)  Wolf.  4-  Brist.  Meet.  Cos,  234.  236. 
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analogy  between  the  two  cases.]    The  functions  of  the        18G9. 


commissioners  under  stat.  15  &  16  Vict.  c.  57.  are  to  a      Ex  parte 
considerable    extent  judicial.    Sect.    6  directs    them,   ^'"«»'^''>- 
among  other  things,  to  report  *'  the  names  of  all  persons        Flint. 
whom  they  find  to  have  been  gnilty  of  corrupt  practice" 
at  the  election.     That  the  adjournment  of  a  Court  is  not 
a  mere  formal  act  was  held  in  the  case  of  a  coroner's 
inquest ;   Iteff.  v.  Payn  (a),  coram  Shee  J.     An  adjourn- 
ment   of  the  Quarter  Sessions  must  be  made  by  the 
same  number  of  justices  as  are  necessary  to  hold  it ; 
5  Bum  Just,  of  the  Peace,  p.  881,  80th  ed.,  citing  Rex 
V.  lVestrington'{b).     [They  also  cited  Archb.  Practice  of 
Quarter  Sessions,  p.  39,  8rd  ed..  Rex  v.  The  Inhabitants 
of  Polsiead  (c),  Middlesex  Special  Commission  (d)y  Rex  v. 
Bowman  («).]     In  D^Arcy  v.  The  Tamar,  Kit  Hill  and 
CaUington  Railway  Company  {/)  it  was  held  that  direc- 
tors of  a  Company  exercising  the  powers  conferred  on 
them   by  The  Companies  Clauses  Consolidation  Act, 
1845,  8  &  9    Vict,  c,  16.,  must  be  present  and  act 
together  at  a  meeting  of  directors. 

TTie  Attorney  General  and  Archibald,  contra. — First. 
There  is  no  necessity  for  an  adjournment  of  the  meetings 
of  the  commissioners.  The  argument  for  the  applicant 
is  founded  on  a  misconception  of  their  functions.  They 
are  not  a  Court,  and  their  functions  are  inquisitorial  not 
judicial ;  they  have  no  power  to  pass  sentence.     Stat. 

(a)  34  X.  J.  Q,B.G&;  8,  C,  nom,Reg.  t.  TheCoroner  of  Dover,  10  Jur. 
N,S,  1150. 

(6)  2  Boti  P.  L.  pL  981,  6th  ed.  (c)  2  Sir.  1263. 

((2)  6  C.  #  P.  90.  See  £ar  T.  7^  Justices  of  Middlesex,  In  re  Bow- 
inan,  5  B.  f  Ad.  1113. 

(«)  6C.^P.  a^. 

{f)^L.J.  Exch.  37;  L.  R. 2 Exch.  158. 
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1869.        IS  &  16  Fict.  c.  57.  «•  4.^  which  directs  that  they  shall 

Ex  parte      "  f'**™  *^™®  ^^  *i"^®  t^^^  meetings"  provided  that  they 
FiwoBBALD.    ..gjjji  ^^^  adjourn  the  inquiry"  for  more  than  one 

Exparte  ^      ^ 

FuNT.        week  without  the  consent  of  the  Secretary  of   State, 
impliedly  gives  them   power  of  adjoaming,    and   the 
power   to  adjourn  their  meetings,  which  is  given  in 
express  ^terms,  does  not  cut  down  the  power  to  hold 
meetings  from  time  to  time.    Sect.  5  also  is  inconsistent 
with  the  contention  for  the  applicant.     They  may  hold 
a  meeting  to  which  the  public  are  not  admitted,  and  it 
could  not  be  intended  that  if  the  form  of  adjonming 
was  not  gone  through  the  commission  would  be  at  an 
end.     Sect.  6  shews  that  a  continuous  inquiry  of  con- 
siderable length   is  contemplated.     Sect.  4  does  not 
require  public  notice  to  be  given  of  any  of  their  meet* 
ings  except  the  first     [Cockbum  C.  J.     There  is  no 
more  reason  for  giving  public  notice  of  the  first  meeting 
than  of  the  others.]     There  may  be  persons  not  sum- 
moned to  attend  who  are  desirous  to  give  evidence.  The 
Legislature  contemplated  a  public  inquiry. 

Secondly.  The  power  of  adjourning  has  been  properly 
exercised.  The  assent  to  an  adjournment  given  by  a 
commissioner,  though  not  present,  is  valid.  Further,  it 
is  not  necessary  that  all  the  commissioners  should 
concur  in  the  act  of  adjourning.  Most  of  their 
functions  may  be  exercised  by  a  majority.  [Coek- 
burn  C.  J.  If  a  formal  act  of  adjournment  was 
required  I  should  be  disposed  to  say  that  the  presence 
of  all  the  commissioners  was  necessary  to  make  it  valid. 
The  constituency  in  the  county  or  borough  is  on  its 
trial  before  them ;  they  examine  witnesses  and  form 
their  judgment  upon  the  evidence ;  their  functions  are 
analogous  to  those  of  a  grand  jury.]     They  have  no 
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power   to   pass  sentence  or  inflict  punishment;   their        1869. 
jnrisdiction  is  only  to  inquire.     It  is  clear  that  the  act      ex  parte" 
of   the   majority,  all  being  present,  would   bind  the   Fitzgerald. 

Gx  parte 

minority ;    Grindley  v.  Barker  (a).     [He  cited  Lever  son        Fu»t. 
▼.  The  Queen  (ft),  pL  2.  (1).]     [Hannen  J.    In  1  Buhtr. 
105-6  there  is  a  note  that  upon  the  return  of  a  commis- 
sion to  certify  the  Court  of  some  proceedings  (c)  it  ap- 
peared that  the  writ  was  directed  to  eight  nominatim  and 
seven  of  them  only  certified.    Henry  Yelverton  excepted 
against  this  return  that  it  was  not  good,  for  the  writ,  being 
directed  to  eight  specially,  and  by  name,  all  the  eight 
ought  to  join  in  their  answer  in  this  return.    Sir  Francis 
Bacon,  Solicitor  General,  insisted  that  the  return  by 
seven  of  the  eight  was  good  on  the  principle  that  Omne 
majus  continet  in  se  minus.      But  Yelverton  J.  said, 
"  If  a  commission  be  directed  to  three,  may  two  of 
them  meddle  with  the  execution  of  it  ?    They  cannot'' ; 
and,   addressing  Sir  Francis  Bacon,  added,  '^If  you 
would  have  this  to  be  a  good  return  here,  it  would  be 
very  dangerous,  and  you  must  herein  overrule  the  whole 
Court,  who  are  all  of  us  of  a  contrary  opinion  to  you."] 
Thirdly.  There  is  nothing  in  stat.  15  &  16  Vict.  c.  57. 
which  gives  to  an  irregularity  in  adjourning  a  meeting 
the    effect   of   making    the    commission   at    an    end. 
Suppose  such  an  irregularity  occurred,  the  grant  of  an 
indemnity  to  a  witness  at  a  subsequent  meeting  would 
not  be  void. 

Sir  J.  B.  Karslakcy  in  reply. — If  no  adjournment  is 

(a)  IB.^P.  229.  {b)  Ante,  p.  404. 

(c)  Orde  v.  Moreton,  1  JBulstr,  129 ;  S.  C,  nom,  Odell  v.  Moreton^ 
Oro,  Jac,  254. 

VOL.  X.  3    H  B.  &    8. 
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1869.       necessary  the  provisions  as  to  commencing  the  inquiry 

Ex  parte      ^thin  a  reasonable  time  may  be  struck  out  of  stat 

FiTzoKBALD.    15  &  ^Q  yj^t  c.  57.  #.  4  ^  aud  au  application  to  the 

Ex  parte        at*  i« 

Flint.  Secretary  of  State  for  his  consent  to  an  adjoumment 
would  be  nugatory.  The  word  ''adjourn''  must  have 
the  same  meaning  in  both  branches  of  sect.  4b 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  return  is 
good,  and  that  the  application  to  discharge  the  prisoners 
from  custody  must  be  refused.  According  to  the  return 
they  were  committed  for  contempt  of  the  commissioners 
at  a  meeting  held  on  the  21st  October,  and  the  question 
is,  whether  that  was  a  valid  meeting  or  whether  the 
powers  of  the  commissioners  were  then  extinguished. 
It  is  admitted  that  the  meeting  of  the  three  commis- 
sioners on  the  25th  September  was  a  valid  meeting.  And 
before  the  25th  the  three  commissioners  had  concurred 
in  an  application  to  the  Secretary  of  State  for  his  con- 
sent, as  required  by  stat.  15  &  16  Vict.  c.  57.  s.  4k,  to 
their  adjourning  the  inquiry  at  the  meeting  which  was 
to  take  place  on  the  27th  September  until  the  19th 
October,  This  consent  was  given.  Two  commissioners 
only  were  present  on  the  27th  September,  but  they  all 
concurred  in  the  adjoumment. 

It  is  unnecessary  to  decide  the  question  whether 
all  the  meetings  which  followed  were  illegal,  though 
I  am  very  far  firom  assenting  to  the  proposition  of 
the  Attorney  General  that  it  would  be  competent 
for  the  commissioners,  except  in  cases  of  incapacity 
provided  for  by  sect  1,  to  exercise  their  powers  in  the 
absence  of  one  of  them.  I  assume  for  the  present  pur- 
pose that  the  meeting  on  the  27th  September,  and  the 
proceedings  at  it,   were  void  in  consequence  of  the 
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absence   of    one  of  the    commissioners^  and  that  the       1869. 
adjonmment  to  the  19th  October  was  invalid^  inasmuch      £x  parte 
as  by  sect.  4  aii  adjournment  must  be  the  act  of  all  the  ^™^*^^^' 

•^   .     ,  •*  Ex  parte 

commissioners.     And  I  place  my  judgment  upon  the       Flint. 
proposition  that^  having  regard  to  the  provisions  of  stat. 
15  &  16  Fife/,  c.  57.,  an  adjournment  was  not  necessary. 
We  are  not  dealing  with  a  Court  of  Assize  or  Quarter 
Sessions  nor  with  persons  entrusted  with  powers  to  be 
exercised  npon  a  fixed  day,  in  which  cases  an  adjourn- 
ment  is  necessary  in  order  that  it  may  be  competent  for 
the  Ck>urt  or  the  persons  so  entrusted  to  exercise  their 
powers  beyond  that  day.    As  regards  Courts  of  Assize 
and  Quarter  Sessions,  although  the  power  of  adjourn- 
ing so  long  as  is  necessary  for  transacting  its  business  is 
incident  to  the  Court,  that  power  must  be  exercised 
according  to  well  known  and  established  forms ;  other- 
wise the  judicial  functions  of  the  Court  would  be  gone. 
There  is  abundant  authority  to  that  effect.    But  these 
commissioners    were    exercising   functions    under  the 
particular  terms  of  stat.  15  &  16  Vict  c.  57.     By  sect.  4 
they  are  empowered  to  hold,  not  one  meeting  on  a  fixed 
day,  but  meetings  from  time  to  time ;  and  if  nothing 
had  been  said  about  adjournment  it  would  be  clear  that 
they  might  have  held  a  meeting  on  one  day,  passed  over 
the  next  and  held  a  meeting  on  the  third,  and  so  on, 
^thout  any  other  notice  of  the  next  intended  meeting 
than  that  which  common  justice  requires.  The  difficulty 
arises  from  the  introduction  of  the  power  of  adjourn- 
ment in  the  same  section.     It  is  however  superfluous, 
being  involved  by  implication  in  the  power  of  holding 
meetings  from  time  to  time,  and  certainly  it  does  not 
cut  down  that  power.    It  may  have  been  introduced 

3  H  2 
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1869.  with  reference  to  a  change  by  the  commissioners  in  the 
£x  parte  place  of  holding  their  meetings^  as  it  might  be  conve- 
„  '  nient  that  they  should  adjourn  their  inquiry  firom  one 

Flist.  place  to  another  within  the  borough.'  The  objection, 
which  Sir  John  Karsldhe  suggested  as  arising  from  an 
unlimited  power  of  holding  meetings,  is  met  by  the 
proviso  in  sect  4  that  the  commissioners  are  not  to 
allow  an  interval  of  more  than  a  week  to  elapse 
between  any  one  meeting  and  the  next  without  the  con- 
sent of  the  Secretary  of  State.  This  is  a  protection 
against  undue  delay  in  conducting  the  inquiry.  There- 
fore if  Sir  John  Karslaki^s  ailment  is  well  founded 
that  the  proceedings  of  the  27th  September  were  irre- 
gular, still,  as  the  meeting  on  the  19th  October  was 
hdd  within  the  time  to  which  the  Secretary  of  State 
had  given  his  consent  to  an  adjournment,  it  was  com- 
petent to  the  commissioners  to  start  afresh  and  hold 
their  meeting  on  that  day  although  they  had  informally 
adjourned.  If,  in  consequence  of  sufficient  notice  not 
having  been  given  of  the  holding  of  the  meeting  on 
that  day,  the  meetings  which  followed  it  by  regular 
adjournment  were  invalid,  and  a  witness  whose  pre- 
sence had  been  required  was  deceived,  and  so  did  not 
attend,  there  would  be  strong  ground  for  holding  that  a 
contempt  had  not  been  committed.  But  that  is  not  a 
question  for  this  Court. 

Mellor  J.  The  commitment  was  valid,  assuming 
that  the  commissioners  had  authority.  Whether  they 
had  authority  depends  upon  stat.  15  &  16  Vict.  c.  57.; 
and  an  Act  which  creates  a  new  tribunal  and  gives  it 
special  powers  is  not  to  be  construed  with  reference  to 
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the  powers   belonging   to  ordinary  Courts   of  justice.        1869. 
We  must   look   at  the  object  of  the  tribunal  and  the      ex  parte 
scope  of  the   inquiry.     Sect.  4  directs  that  the  com-    F*"^^*^'' 

jUjX  pfirt6 

misaioners  appointed  to  make  inquiry  in  relation  to  any        Flint. 
county  or  borough  shall,  within  a  reasonable  time  after- 
wards, go  to    that  county  or  borough  *'  and  shall  from 
time  to  time  hold  meetings  for  the  purposes  of  such 
inquiry  at  some  convenient  place  within  the  same,  or 
within  ten  miles  thereof."     If  the  section  had  stopped 
there  complete  authority  would  be  given  to  the  commis- 
woners  to  hold  meetings  from  time  to  time.     The  words 
which  follow  are  perhaps  unnecessary,  but  they  enlarge 
rather  than    restrain  the  power  of  the  commissioners. 
Inquiries  of  this  nature   cannot   be  executed  without 
holding  meetings  from  time  to  time,  and,  looking  to  the 
context,  the  word  "  adjourn"  must  have  been  intended 
to  be  used  in  the  popular  sense  of  postponing  the  in- 
quiry to  a  future  day,  and  not  in  its  technical  meaning. 
Construing  the  word  in  that  sense,  there  was  no  necessity 
for  a  formal  adjournment  of  the  proceedings.  It  is  imma- 
terial therefore  to  inquire  whether  the  act  done  by  the 
commissioners  on  the  27th  September  was  valid,  though  I 
am  inclined  to  think  that  when  the  object  of  the  inquiry 
was  carried  into  effect  by  the  examination  of  witnesses 
in  the  presence  of  the  three  commissioners,  two  might 
adjourn  the  meeting.    Also  I  abstain  from  expressing  an 
opinion  whether  it  is  necessary  that  the  certificate  under 
sect.  10  should  be  given  by  the  three  commissioners. 
But  certainly  sect.  6,  which  empowers  them  "by  all 
such  lawful  means  as  to  them  appear  best,  with  a  view 
to  a  discovery  of  the  truth,"  to  inquire  into  the  manner 
iu  which  the  election  has  been  conducted,  gives  them  a 
considerable  discretion. 
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18G9.  Lush  J.    It  is  clear  from  the  affidavit  of  the  secre- 

Exptfta      ^<^  of  the  commissioners  that  the  postponement  from 
rmoKRALD.   ^^  27th  September  to  the  19th  Oct(^>er  was  the  joint 
Flut.       act  of  all  the  commissioners,  that  act  being  aanctipned 
by  the  Secretary  of  State.    Therefore  it  is  not  necessary 
to  express  an  opinion  whether,  if  it  had  been  the  act  of 
two  only,  the  commission  would  have  expired.     Ck>nse- 
quently  the  ailment  is  one  of  a  purely  technical  nature, 
and  is  based  on  the  supposed  analogy  of  this  commisaion 
to  Courts  of  Quarter  Sessions,  where  the  anthority  is 
to  hold  a  meeting  on  a  given  day,  and  if  the  fonctions 
of  the  Court  are  not  kept  alive  by  adjournment  its 
authority  necessarily  expires.     But  that  doctrine  does 
not  apply  to  these  commissioners.    Where   power  is 
f^ven  to  hold  meetings  from  time  to  time   the  law 
implies  an  authority  to  extend  the  period  for  the  pur- 
pose of  completing  the  business  for  which  the  inquiry  is 
held,  and  then  the  whole  period  is  in  contemplatioa  of 
law  one  day.     Stat.  15  &  16  VicL  c,  57.  «•  4.  enacts 
that  the  commissioners  shall  go  to  the  place  ^and 
shall  from  time  to  time  hold  meetings  for  the  purposes 
of  such  inquiry.''    Suppose  the  section  had  ended  there, 
it  could  not  have  been  contended  that  the  commission 
would  expire  if  at  the  end  of  the  first  day  the  commis- 
sioners did  not  adjourn  the  meeting  to  the  next  day. 
The  commission  is  kept  in  existence  by  the  operation 
of  the  Act  until  the  inquiry  is  brought  to  a  termination. 
Then  comes  the  express  power  to  adjourn ;  but  that  is 
not  to  be  readas  a  limitation  on  the  power  given  in  the 
former  part  or  the  section.    To  make  the  contmuance 
of  the  commission  conditional  upon  the  formality  of 
the  adjournment  would  introduce  a  technicality  which 
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beLonga  to  Courts  of  Qaarter  Sessions.    Probably  the       1869. 


section  was  meant  to  express  that  the  commissioners     Ex  parte 
Skhonld  not  be  bound  to  hold  meetings  de  die  in  diem.     ^ 

®  '       Ex  parte 

nor  in  one  place,  but  might  adjourn  as  they  found  it       Flint. 
expedient,  and  from  one  place  to  another;   but  they 
were  not  to  intermit  the  inquiry  for  a  period  exceeding 
one  week  without  the  consent  of  the  Secretary  of  State. 

Hannen  J.  The  argument  of  Sir  John  Kanlahe 
amounts  to*  this,  that  by  the  use  of  the  word  "  adjourn'' 
in  stat  15  &  16  VicL  e.  57. «.  4.  the  Legislature  intended 
to  introduce  the  law  relating  to  Quarter  Sessions,  and 
therefore  the  commissioners  in  the  exercise  of  their 
iiinctions  were  bound  to  adjourn  in  the  strict  technical 
sense  of  that  word.  Upon  consideration  of  the  section 
however  it  is  dear  that  the  word  was  used  in  its 
generally  received  sense  of  '*  postpone.''  The  Act  does  not 
authorize  the  commissioners  to  meet  and  adjourn,  nor  to 
hold  meetings  to  be  adjourned  from  time  to  time,  but 
to  hold  meetings  from  time  to  time;  which  points  to 
the  possibility  of  an  inquiry  occupying  more  than  one 
day»  subject  to  the  proviso  that  the  inquiry  shall  not  be 
adjourned  for  more  than  a  week  without  the  consent  of 
the  Secretary  of  State.  I  am  disposed  to  think  that 
the  act  of  adjourning  must  be  the  act  of  all  the  com- 
missioners. It  need  not  be  done  in  any  formal  manner, 
but  all  the  commissioners  should  agree  in  doing  it  For 
instance  they  might  agree  to  nt  for  six  consecutive  days, 
and  it  would  not  be  necessary  to  adjourn  the  inquiry  at 
the  end  of  each  day.  Here  the  three  commissioners  had 
agreed  to  sit  on  the  27th  September  and  the  19th  October. 
It  may  be  that  they  did  not  hold  a  legal  meeting  on 
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Ex  parte 

FXTZQI&ALD. 

Ex  parte 

FUNT. 


the  27th  September  because  all  were  not  present  on  that 
day^  but  they  sat  on  the  19th  October  as  agreed  upon 
between  them  all^  with  the  consent  of  the  Secretaiy  of 
State.     And  that  sitting  was  as  valid  as  if  it  had  taken 
place  within  a  week  from  the  last  sitting. 

Prisoners  remitted  to  custody  (a). 

(a)  An  application  for  a  habeas  corpus  was  afterwazds  made  to  the 
Court  of  Exchequer,  and  was  refused.    See  39  L.  J.  Exeh,  17;  If-  S- 
5  Exch.  25. 


Mandav, 
November  8ih. 


Baron  and 
feme. 

Lunacy  of 
husband. 
Authority  of 
vfife. 

Bepair^of 
heme.  ' 


Richardson  against  Du  Bois. 

Where  husband  and  wife  resided  in  a  house  until  the  husband  became 
lunatic,  and  the  wife  continued  to  reside  in  it  after  his  remoral  to  a 
lunatic  asylum,  she  has  no  authority  to  pledge  his  credit  for  necessary 
repairs  if  she  receives  from  his  estate  means  sufi&cient  for  the  repairs. 

r\ECLARATION  for  work  and  labour. 
-  Plea.  Never  indebted.  Issue. 
On  the  trial,  before  Hannen  J.,  at  the  London  Sittmgs 
after  Trinity  Term,  1868,  it  appeared  that  the  action 
was  brought  for  repairs  done  to  the  defendant's  house. 
The  defendant,  until  he  became  lunatic  and  was  re- 
moved to  an  asylum,  resided  in  the  house,  which  he 
held  on  a  lease  which  contained  a  covenant  by  the 
lessee  to  repair.  After  his  removal  his  wife  continued 
to  reside  in  it,  and  gave  the  order  for  the  repairs  in 
question,  the  object  being  that  the  house  might  be  let  in 
lodgings.  Some  portion  of  the  repairs  had  been  paid  for 
when  the  wife  died.  The  defendant's  income,  less  the 
expenses  of  his  maintenance  in  the  asylum,  had  been 
paid  to  her,  and  her  cheques  upon  the  money  in  the 
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hands  of  his  bankers  bad  been  honoured.     The  jury,  in        1869. 


answer  to  questions  left  to  them  by  the  learned  Judge,  Bichaedsoh 
found  that  credit  was  given  by  the  plaintiff  to  the  bus-  jy^  boib. 
band  ;  that  the  repairs  were  necessary  and  for  the  benefit 
of  his  estate;  but  that  the  wife  had  received  money 
snfficient  for  all  expenses,  including  the  repairs.  A 
▼erdict  was  entered  for  the  defendant,  with  leave  to 
move  to  enter  it  for  the  plaintiff. 

In  Mtchaelmaa  Term  following, 

G^Brien  Serjt.  obtained  a  rule  nisi  accordingly. 

Ktane  {Joseph  Robins  with  him)  shewed  cause. — This 

being  a  claim  upon  a  lunatic's  estate  more  properly 

belongs  to  the  jurisdiction  of  the  Court  of  Chancery. 

But,  irrespectively  of  the  husband's  lunacy,  the  implied 

authority  which  the  wife  had  to  pledge  her  husband's 

credit  ceased  as  soon  as  it  appeared  that  she  received 

a  sufficient  allowance.     In  Read  v.   Legard{a)  and 

Davidson  v.  JVood{b)^  where  a  husband  was  held  liable 

for  necessaries  supplied  to  his  wife  during  his  lunacy, 

the  wife  received  no  allowance.      [Cockbum  C.  J.    It 

may  be  that,  if  a  house  which  is  the  common  abode  of 

the  husband  and  wife  becomes  out  of  repair,  the  wife 

has  an  implied  authority  to  order  necessary  repairs ; 

but  here  the  wife  was  supplied  with  sufficient  funds  for 

the  purpose  of  the  repairs,  as  in  Mizen  v.  Pick  (c).] 

[He  was  then  stopped.] 

O'Brien  Serjt.  and  Beasley,  in  support  of  the  rule. — 
The  doctrine  of  agency  which  applies  when  the  husband 
lives  apart  from  his  wife  is  not  applicable  where  the 

(a)  6  Exch.  636.  (b)  1  De  Q.  J,  #  A  465. 

(c)  ^M.^W.  481. 
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18G9.       hasband  is  lonatia     This  was  money  expended  for  the 
BicHAmiMos   benefit  of  the  husband's  estate,  and  a  contract  by  the 
Du  Bois.      defendant  to  repair  the  house  is  implied  ex  necessitate^ 
The  lease  might  have  become  forfeited  if  the  repairs 
were  not  done.     In   WSHams  y.  Wentwarth  (a)  it  was 
held  that  a  Innatic  or  his  estate  was  liable  for  expenses 
necessarily  incurred  for  the  protection  of  his  person  and 
estate.     [Cockbwm  C.  J.   Those  were  expenses  incurred 
for  the  immediate  benefit  of  the  lunatic  himsel£  LMsh  J. 
Suppose  A.  deposited  money  with  B.,  with  directions 
how  to  apply  the  money  if  A,  became  incapable  of 
applying  it,  that  would  not  authorize  B.  to  pledge  the 
credit  of  A^     Here  was  no  specific  allowance  to  the 
wife,  nor  money  set  apart  for  her. 

CocKBURN  C  J.  The  lunacy  of  the  defendant  does 
not  afford  an  answer  to  the  action.  But,  the  jury  hsTing 
found  that  the  wife  had  sufficient  means  applicable  to 
the  payment  of  the  expense  of  these  repairs,  she  had 
no  implied  authority  to  pledge  her  husband's  credit. 

M£LLOB,  Lush  and  Hannen  JJ.  concurred. 

Rule  discharged. 

(a)  5  Bhlv,  3125. 
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Mebcesk,  appellant,  Woodgate,  respondent.       Wednudav. 

1.  There  cannot  bo  a  dedication  of  a  highway  with  a  reeervatioD  to  tri„\*^»., 
dastioy  or  resume  it.                               ^  ?LlS^ 

2.  There  may  be  a  dedication  of  a  footpath  across  an  arable  field  with  j^^^-^^^^* 
a  louirvation  of  the  right  to  plongh  up  the  path  in  due  course  of  fanning.  ^^  •  rjunki- 

3.  "Whore  aa  far  back  as  living  memory  goes  the  public  have  enjoyed  ^  • 

a  right  of  -way  aeroes  a  field,  and  the  owner  or  occupier  has  ploughed  up   pootiMith 
the  whole  of  the  field,  including  the  footpath,  the  presumption  is  that    -puJ^Ki^^ . 
the  owner  dedicated  the  way  su^ ect  to  the  right  of  ploughing  it  up.  ^^^^ng  up, 

/^ASE  stated  by  justices  of  the  connty  of  Worcester 
under  stat.  20  &  21  Vict.  c.  43. 
The  appellant  was  convicted  upon  an  infonnation 
pTeferred  by  the  respondent  under  stat.  6  &  6  ^.  4. 
c.  50.  #•  72.,  for  unlawfully  and  wilfully  destroying  and 
injuring  the  surface  of  a  certain  highway  by  ploughing 
it  up. 

The  appellant  was  a  farmer^  and  the  occupier  of  a 
field  of  arable  land,  across  which  was  a  public  footpath. 
In  September  1868^  in  due  course  of  farming,  he  ploughed 
the  field,  and  in  doing  so  ploughed  up  and  destroyed 
all  trace  of  the  footpath.  He  bonS  fide  claimed  the 
right  so  to  plough  the  footpath  ;  and  the  previous  occu- 
piers of  the  field  had  so  ploughed  it  at  all  times  within 
living  memory. 

There  was  no  evidence  either  of  the  existence  of  the 
footpath  or  the  tillage  of  the  field  before  living  memory, 
and  no  witnesses  were  called  on  behalf  of  the  appellant, 
HOT  was  any  evidence  given  of  any  partial  or  limited 
dedication  of  the  land  or  of  any  reservation  by  the 
landowner  of  the  right  to  plough  up  the  land  along  the 
line  of  footpath. 
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1869.  The  respondent   contended  that  the  footpath  was  a 

Ifsi^cia      highway  within  the  meaning  of  stat.  5  &  6  fV.  4s.  e.  50., 
WooDOATB.    *"^^  *^**  ^^®  justices  should  convict  the  appellant  under 
sect.  72. 

The  appellant  contended  that  the  footpath  «ras  not 
such  a  highway,  but  that  the  public  had  a  right  onlj  to 
the  use  of  the  footpath  subject  to  its  being  so  ploughed 
up. 

The  justices  were  of  opinion  that  the  footpath  was  a 
highway  within  the  meaning  of  the  statute,  and  that 
they  were  bound  in  law  to  find  the  appeUant's  acts  to 
be  unlawful. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  footway  was  a  highway  within  stat.  5  &  6  ^.4. 
c.  50.,  and,  if  so,  whether  the  justices  were  bound  in 
law  to  convict  the  appellant. 

Stat.  5  &  6  »".  4.  c.  50.  ».  72.  enacts  that  if  any 
person  **  shall  wilfully  obstruct  the  passage  of  any  foot- 
way ;  or  wilfully  destroy  or  injure  the  surface  of  any 
highway,''  he  shall  forfeit  any  sum  not  exceeding  40^.9 
over  and  above  the  damages  recovered. 

HaringtoHi  for  the  appellant — The  presumption  is, 
that  the  footpath  was  originally  dedicated  to  the  public 
with  a  reservation  by  the  landowner  of  a  right  to  plough 
up  the  surface  when  he  ploughed  his  field ;  Lord  Pelham 
V.  Pickersgill  (a).  And  such  a  limited  or  qualified  dedi- 
cation is  lawful  j  The  Marquis  of  Stafford  v.  Coyney  (i), 
Fisher  v.  Prowse  (c).     [He  was  then  stopped.] 

Rew,  for  the  respondent. — ^The  reservation  contended 

(a)  1  T.  R.  660.  (6)  1  B.^C.  257. 

(c)  2B,fS.  770. 


« 
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for  is  inconsistent  with  the  dedication  of  a  right  of  way        1869. 

to  the  public.     In  Fisher  v.  Prowae  (a)  there  was  a  par-       u^^Qva. 

tial  dedication  of  a  road  with  a  permanent  obstmction ;     woodoatb. 

here  the  exerdse  of  the  right  reserved  causes  a  temporary 

detraction  of  the  way.     [Mellor  J.     The  power  to  pass 

along  the  way  is  not  destroyed  by  ploughing  up  the  path. 

Hannen  J.     There  cannot  be  a  reservation  of  a  right  to 

Tesame  or  destroy  the  way ;  but  this  is  at  most  only  a 

temporary  obstruction  to  the  use  of  the  way^  as  is  the 

0]>ening  of  plates  to  coal  cellars  mentioned  in  Fisher  v. 

F^owse  (6).]    There  cannot  be  a  reservation  of  a  right 

of  putting  up  gates,  James  v.  Hayward  (c) ;  or  stilus, 

Batevnan  v.  Burge  {d)  coram  Park  J: ;   or  of  making 

tramways  across  a  road  for  the  convenience  of  the  land* 

owner^  Beg,  v.  Charksworth  (e).     In  the  last  case  Lord 

Campbell  said,  p.  1020,  "  But,  if  this  would  be  a  nuisance, 

there  would  be  no  such  right  reserved.     No  authority 

has  been  cited  for  the  reservation  of  a  right  in  futuro 

to  put  up  as  many  gates  or  make  as  many  tramways 

as  the  landowner  thinks  proper.     No  such  reservation 

could  exist,  if  the  acts  would  be  a  nuisance."     [Black- 

bum  J.  Paitesan  J.  is  more  cautious :  he  says,  "  We 

cannot  suppose  a  reservation  of  right  so  large  as  that 

claimed.^']      In    the  note  to  Davastan    v.  Payne^  2 

Smith  L.  C.  142,  6th   ed.,  Le  Neve  v.    The  Vestry  of 

Mile  End  Old  Townif)  and  Morant  v.  Chamberlin  {y) 

are  cited  as  shewing  that  a  highway  may  be  dedicated 

"  subject  to  a  pre-existing  right  of  user  by  the  owners 

(a)  2B.^8.  770.  (b)  2  B.  i  8.  782-a 

(c)  Cro,  Car.  184.  (^  6  C.  #  P.  391. 

(e)  16  Q.  B.  1012.  (f)SE.4'  B.  1054. 

{g)  6  i7.  #  N.  541. 
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1869.        of  adjoining  land  for  the  purpose  of  depoaitiiig  goods 
Mebobe      on  it"    [Cockbum  C.  J.     Suppose  a  dedication  of  a 
WooDOATs.    Bwing  bridge  leading  to  a  dock,  it  would  be  monfitroas 
to  hold  that  the  reservation  of  swinging  it  for  the  par- 
pose  of  letting  ships  pass  into  the  dock  was  a  nnllitjr. 
In  Rex  v.  The  Inhabitants  of  the  County  of  Northamp- 
ton (a)  it  was  held  that  there  might  be  a  dedication  of 
a  bridge  to  housed  by  carriages  at  such  times  as  it  was 
dangerous  to  pass  through  the  river.]    The  public  have 
a  right  to  a  way  across  this  field  in  a  specific  line,  with  a 
medium  filum  vise ;  and  the  parish  are  bound  to  repair 
the  footpath.     ^Cockbum  C.  J.    This  footpath  is  ana- 
logous to  a  private  easement  of  walking  across  a  fidd, 
which  does  not  imply  any  obligation  on  the  part  of  the 
landowner  to  maintain  it.]    Tn  IVettbdooed  on  Highwayt^ 
p.  443,   it  is  stated  as  clearly  dedudble  from  Lord 
EUenborougWs  decision  in  Rex  v.  Cross  {b)  *'  that  it  is  a 
common  nuisance  to  plough  up  a  public  footpath ;  not 
only  because  the  public  are  obstructed  in  their  accus- 
tomed passage,  but  more  particularly  as  all  traces  o( 
the  way  are  thereby  obliterated,  and  the  public  are  left 
in  ignorance  as  to  the  route  which  they  ought  to  pur- 
sue. . . .    There  can  be  no  doubt  that  any  occupant,  who 
thus  infringes  the  public  rights,  subjects  himself  to  an 
indictment'';    and   he  mentions'  Sir  Thomas  Grieshft 
Case  (c),  where,  in  an  information  against  the  defendant 
for  stopping  of  the  highway,  the  word  was  obstupabat, 
it  was  proved  in  evidence  that  he  ploughed  it  up,  and 
resolved  it  did  well  maintain  the  information.     [Ektch- 
bum  J.    That  resolution  amounts  to  no  more  than  that 
ploughing  up  a  footpath  is  a  wrongful  act] 

(a)  2  Af.  #  5.  262.  {h)  3  Can^.  224. 

(r)  1  Ventr,  4. 
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CocKBXTRN  C.  J.    This  conviction  was  wrong.     As        1869. 
far  back  as  living  memory  goes^  ou  the  one  hand  the      Hibokb 
public  have   enjoyed  this  right  of  way,  on  the  other    woodoati. 
hand  the  o^wner  or  occupier  of  the  field  has  from  time 
to  time  ploughed  np  the  whole  of  it  without  regard 
to   the    particular  track  over  which  the  public  exer- 
daed  their  right.    Therefore  we  must  take  it  that  the 
eixerciae  of  this  right  of  the  landowner  was  coeval  with 
the  right  of  way  of  the  public.    And  the  presumption 
is  that  on  the  original  dedication  of  the  way  the  right  of 
the  public  to  use  the  footpath  was  granted  subject  to 
this  periodical  right  in  the  landowner  to  plough  up  the 
soil.  There  is  no  obligation  upon  a  landowner  to  dedicate 
a  right  of  way  to  the  public ;  and  if  he  proposes  to  dedi- 
cate to  the  public  such  a  rights  with  a  reservation  which 
would  interfere  with  the  enjoyment  of  it,  there  is  no 
obligation  on  the  part  of  the  public  to  accept  the  dedi- 
catiou.     In  the  present  case  the  landowner  cannot  be 
taken  to  have  granted  more  than  he  actually  granted ; 
and  if  the  public  accepted  the  dedication  of  this  foot- 
path on  the  terms  of  his  ploughing  it  up  at  proper  times, 
there  is  no  hardship  in  holding  them  bound  by  those 
terms ;  on  the  contrary  there  would  be  great  injustice 
to  the  landowner  in  holding  that  there  had  been  an 
absolute  dedication.      Rex  v.   The  Inhabitants  of  the 
County  of  Northampton  (a)  is  a  direct  authority  that  in 
law  there  may  be  a  qualified  dedication  of  a  way.    In 
the  present  case  the  respondent  is  on  the  horns  of  this 
dilemma,  that  if  there  may  not  there  is  no  highway.    It 
would  be  productive  of  infinite  mischief  to  the  public  if 
footpaths  such  as  that  in  question  across  ploughed  fields 
could  not  legally  exist.  And  it  has  never  been  suggested 
that  the  landowner  was  liable  to  be  indicted  for  plough- 

(a)  2Af.f8,  262. 
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1869.        ing  up  such  a  footpath^  nor  baa  such  a  footpath  ever 
~  MERcni      ^^  converted  into  a  regularly  formed  footway  with 
WooDGATB.    ST^^^^  s^^  atone,  so  as  to  change  the  qualified  dedication 
into  an  absolute  dedication. 

Blackburn  J.     I  agree  with  Mr.  Bew  that  when  a 
highway  has  been  dedicated  to  the  public  (which,  as  my 
Lord  said,  is  a  voluntary  act  on  the  part  of  the  land- 
owner) a  subsequent  interference  with  or  obatraction  of 
that  right  by  the  landowner  would  be  a  nuisance ;  and 
ploughing  up  the  pathway  would  be  such  an  interference. 
Also,  when  a  highway  is  dedicated  and  the  dedication 
accepted,  there  is  an  obligation  on  the  parish  to  repair 
it     But  in  the  present  case  the  owner  of  the  field  dedi- 
cated this  right  of  way,  not  simpUciter  as  a  highway, 
but  subject  to  his  right  of  ploughing  it  up  when  he 
ploughed  his  field.    If  this  right  is  inconsistent  with  the 
grant  of  a  right  of  way  to  the  public,  it  follows  that 
there  was  no  dedication^  and  the  landowner  might  exclude 
the  public  because  there  is  no  highway ;  if  the  reserva- 
tion is  good,  the  parish  are  prevented  from  repairing  the 
path  so  as  to  interfere  with  his  ploughing.    But  I  adopt 
the  principle  stated  by  my  Lord,  which  was  enunciated 
in  nearly  the  same  words  in  the  judgment  of  the  Court 
in  Fisher  v.  Prowse  (a),  "  If  the  use  of  the  soil  as  a  way 
is  ofiered  by  the  owner  to  the  public  under  given  con- 
ditions and  subject  to  certain  reservations,  and  the  public 
accept  the  use  under  such  circumstances,  there  can  be 
no  injustice  in  holding  them  to  the  terms  on  which  the 
benefit  was  conferred.   On  the  other  hand,  great  injustice 
and  hardship  would  often  arise  if,  when  a  public  right 
of  way  has  been  acquired  under  a  given  state  of  circum- 

(a)  2  B.  i'  S.  770.  780. 
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stances,  the  owner  of  the  soU  should  be  held  bound  to  1869. 

alter  that  state  of  circumatances  to  his  own  disadvantage  mkeckr 

and  loss  and  to  make  further  concessions  to  the  public  Woodoatb. 
altogether  beyond  the  scope  of  his  original  intention." 

Mbi.ix>r  J.     The  precise  conditions  which  the  owner 
of  the  land  annexed  to  the  dedication  of  a  right  of  way 
OTer  it  are  seldom  known.     In  the  present  case  there 
is  no  further  evidence  than  this,  that  the  ploughing 
up  of  the   footpath  from  time  to  time  has  been  oon- 
temporaneons  with  the  user  of  it    And  that  must  be 
taken  to  be  the  true  limit  of  the  dedication.    There 
cannot  indeed  be  a  dedication  of  a  road  which  the  owner 
of  the  land  is  at  liberty  to  destroy :  that  would  be  no 
dedication.    But  in  the  present  case  there  is  a  qualifica- 
tion of  the  dedication ;  and  it  would  be  an  injustice  to 
the  owner  of  the  land  that  the  public  should  be  allowed 
to  accept  the  dedication  freed  from  it. 

Hannbn  J.  The  authorities  cited  for  the  respondent 
go  to  this  extent  only,  that  where  there  has  been  an 
unrestricted  dedication  of  a  right  of  way  the  ploughing 
it  up  would  be  a  violation  of  the  right ;  they  do  not 
touch  the  question  whether  there  may  not  be  a  re- 
stricted dedication.  The  present  case  is  not  distinguish- 
able in  principle  from  Fisher  v.  Prowse  (a),  which  is  a 
distinct  authority  that  there  may  exist  in  law  a  highway 
subject  to  its  being  interrupted  when  the  convenience  of 
the  owner  of  the  soil  requires  it.  If  this  were  not  the 
law  the  effect  would  be  that  all  the  footpaths  across  fields 
which  are  usually  ploughed  would  be  stopped  up  because 
there  had  been  no  dedication.     As  is  pointed  out  by 

(fl)  2B.i  S.  770. 
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Parke  B.  in  Poole  v.  Huskinson  (a),  there  cannot  be  a 
dedication  to  a  limited  part  of  the  public  ;  and  as  such 
a  partial  dedication  is  invalid  in  law  it  would  not  operate 
against  the  intention  of  the  owner  of  the  soil  in  favour 
of  the  public :  it  would  be  merely  void.  In  order  to 
constitute  a  valid  dedication  to  the  public  of  a  highway 
by  the  owner  of  the  soil  there  must  be  an  animus  dedi- 
candi.  The  evidence  in  the  present  case  shews  a  quali- 
fied dedication  only,  and  that  either  the  right  of  the 
public  is  subject  to  the  reservation  in  question  or  there 
is  no  dedication;  in  either  case  the  appellant  was 
wrongly  convicted. 

Conviction  quashed. 

(a)  11  3f.  #  rr.  827.890. 
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The  Queen  against  The  Justices  of   the  West 

Riding  of  Yobeshibe. 

Ex  parte  Drake. 

B.,  the  holder  of  a  licence  to  sell  beer  under  etat.  3  &  4  Viet.  e.  6i., 
in  a  house  of  which  he  was  occupier,  gare  the  notices  required  bj  The 
Wine  and  Beerhouse  Act,  1869,  32  &  33  Vict.  c.  27.  s.  7.,  of  his  inten- 
tion to  apply  for  a  certificate  authorising  a  licence  under^  that  Act  foe 
the  sale  of  beer  in  that  house.  On  his  application  at  the  Genezal 
Annual  Licensing  Meeting  on  the  20th  August  the  certificate  wis 
refused,  upon  the  ground  that  he  had  been  convicted  of  misconduct 
when  occupying  another  licensed  house.  The  meeting  was  adjourned 
to  the  17tn  S^iejnher.  On  the  25th  August  A.  gave  notice  that  he 
should  apply  at  the  acQounied  meeting  for  a  certificate  in  respect  of  the 
same  house  then  occupied  bv  him.  The  justices  refused  to  hear  the 
application,  and  upon  appeal  to  the  Quarter  Sessions  the  appeal  v» 
dismissed,  on  the  ground  that  the  notice  was  too  late.    Held, 

1.  That  under  stat.  9  G.  4.  c.  61.  s.  3.  a  notice  of  application  for  a 
certificate  under  that  Act  may  be  given  twenty-one  osys  before  an 
adjourned  meeting,  and 

2.  That,  reading  top^ether  stats.  9  G.  4.  e.  61.  «.  3.  and  32  &  33  Viet, 
e.  27.  ss.  6.  7.,  the  notice  by  A.  of  his  application  for  a  certifioite  under 
the  latter  Act  was  in  time. 

3.  That  the  reAisal  of  a  certificate  to  B.  was  no  bar  to  the  applicatioB 
hyA. 
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7y  O  VEMBER  8.     Hannay  obtained  a  rule  calling 
upon  the  justices  of  the  West  Kiding  of  Yorkshire 
to  shew  cause  i^hj  a  mandamus  should  not  issue  com- 
manding tbem  to  enter  continuances  and  hear  the  appeal 
of  T^mas  Drake  against  the  decision  of  the  justices  at 
the  Adjourned  General  Licensing  Meeting  held  on  the 
17tli  September  J  1869^  for  the  borough  of  Halifax,  re- 
fusing the   application  of  the  appellant  for  a  certificate 
under  The  Wine  and  Beerhouse  Act,   1869,  82  &  88 
Fte<.  c.  27- 
-     On  the  25th  June,  1869,  the  justices  of  the  borough 
of  Halifax^  in  pursuance  of  stat.  9  G.  4.  r.  61.  «.  1., 
appointed   the  20th  August  for  holding  the  General 
Annual  Licensing  Meeting  for  the  borough.     On  the 
22nd   July,  Boocock,  who   occupied    the   Nag's  Head 
Inn,  in  the  borough,  with  a  licence  to  sell  beer  in  it, 
under   stat  8  &  4   Fict.  c.  61.,  which  was  in  force 
until    the  10th  October,  gave  the  notices  required  by 
stat  82    &  83   Vict.  e.  27.  s.  7.  of  his  intention   to 
apply  at  the  General  Annual  Licensing  Meeting  for  a 
certificate  to  obtain  a  licence  to  sell  beer  in  the  Na^s 
Head  Inn.    Upon  his  application  at  the  General  Annual 
Licensing  Meeting  on  the  20th  August  it  was  proved 
that  in  December  1864,  while  keeping  the  West  Riding 
Hotel,  in  the  borough,  he  was  convicted  of  knowingly 
permitting  prostitutes  to  assemble  in  the  house,  and 
was  fined  5/.  for  the  offence,  and  in  August  1865  the 
spirit  licence  for  the   West  Biding  Hotel  was  refused. 
The  justices  refused  to  grant  him  a  certificate  on  the 
ground  that  he  came  within  stat.  82  &  83  Vict  c  27. 
s.  8.  subs.  (8.).     He  did  not  appeal  against  this  refusal. 
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1869.        '^^  meeting  on  the  20th  August,  1869,  was  adjourned 

The  Qusn     *^  ***®  ^'^^^  Sq)tember.     On  the  25th  Atigu$t  the  ap- 

JurtT      f     P®^'*^^*  *®  *^®  occupier  of  the  Nag's  Head  Inn,  gave 

Wbst       notice  of   his    intention  to  apply  at  the  Adjourned 

ExpartA      General   Annual  Licensing  Meeting  for  a  certificate 

Dr^kb.       authorizing  the  grant  to  him  of  a  licence  to  sell  beer 

by  retail  on  the  premises.    At  the  adjourned  meeting 

on  the  17th  September  the  appellant  applied  for  a  certi- 

ficate,  but  the  justices  refused  to  hear  any  application 

iu  respect  of  premises  for  which  a  certificate  had  been 

refused  at  the  General  Annual  Licensing  Meeting. 

Upon  the  appeal  at  the  October  Quarter  Sessions  for 
the  West  Riding,  at  Leeds,  it  was  objected  for  the 
defendants  that  the  appellant  had  not  given  twenty-one 
days  notice  prior  to  the  General  Annual  Licensing 
Meeting  held  on  the  20th  August,  and  that  the  matter 
had  been  adjudicated  upon  at  that  meeting. 

The  Quarter  Sessions  decided  that  the  notice  of  the 
25th  August  was  too  late,  and  dismissed  the  appeal. 

fVtiddg  shewed  cause. — First  An  application  for  a 
certificate  under  stat.  32  &  33  Vict.  c.  27.  cannot  in  the 
first  instance  be  made  at  an  adjourned  meeting  of  the 
General  Annual  Licensing  Meeting.  By  sect.  8  the  pro- 
visions of  stat.  9  G.  4.  c.  61.  apply  to  grants  of  certificates 
under  the  recent  Act  And  by  sect.  1  of  the  former  Act 
the  General  Annual  Licensing  Meeting  must  be  held  on 
some  day  between  the  20th  August  and  the  14th  Sep- 
tember. By  sect  3  the  justices  at  the  General  Annual 
Licensing  Meeting  are  required  ''to  continue  such 
meeting  by  adjournment,  to  such  day  or  days,  and  to 
such  place  or  places  within  the  division  or  place  for 
which  such  meeting  shall  be  holden,  as  such  justices 
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may  deem   most  conyeoient  and  sufficient  for  enabling 
persons  keeping  inns  within  such  division  or  place  to 
apply  for   sucli  licence'' ;  provided  that  the  adjourned 
meeting  sball  not  be  holden  upon  any  of  the  five  days 
next  ensuing.     By  sect.  10  the  notice  of  intention  to 
apply  for  a  licence  in  respect  of  a  house  not  theretofore 
kept  as  an  inn  must  be  given  within  the  month  of  July 
and  prior  to  the  General  Annual  Licensing  Meeting. 
Therefore  stat.  9  G.  4.  e.  61.  contemplates  that  the  notices 
should  be  given  in  time  for  the  General  Annual  Licensing 
Meeting  and  that  the  application  should  be  heard  at  that 
meeting.    By  stat.  82  &33  Vict  c.  27.  a.  5.  ''certificates 
under  this  Act  shall  be  granted  by  the  justices  as- 
sembled at  the  Gteneral  Annual  Licensing  Meeting  held 
in  pursuance  oV*  stat.  9  Cr.  4.  e.  61.^  ''or  at  some 
adjournment  of  such  meeting  held  in  pursuance  of  the 
said   last    mentioned  Act.''      Sect.    7|   which  enacts, 
"Every  person  intending  to  apply  to  the  justices  for  a 
certificate  under  this  Act  shall,  twenty-one  days  at  least 
before  he  applies,  give  notice  in  writing  of  his  inten- 
t\ou»"  borrows  the  provisions  in  stat.  9  Cr.  4.  r.  61. 
i.  10.     Reading  the  two  Acts  together,  notice  of  the 
application  under  stat.  32  &  33  VicL  c.  27.  should  be 
given  twenty-one  days  before  the  application  and  before 
the  end  of  July.     The  power  to  adjourn  is  given  by 
stat.  9  G.  4.  c.  61.  s.  3.  in  these  words,  '*It  shall  be 
lawful  for  the  justices  acting  at  the  General  Annual 
Licensing  Meeting,  and  they  are  hereby  required,  to 
contiuue  such  meeting  by  adjournment."  The  adjourned 
meeting   is  therefore  a    continuation  of   the  general 
meeting.     The  purpose  of  the  adjournment  is  to  finish 
the  business  left  undisposed  of  at  the  first  meeting.  The 
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general  meeting  and  the  adjourned  meeting  are,  in  con- 
templation of  law,  one  day  as  much  as  the   General 
Quarter  Sessions  and  an  Adjourned  Quarter  Sessions* 
This  is  in  effect  an    application  for  the  transfer  of 
Boocock's  certificate  to  the  appellant,   and   therefore 
should  be  made  at  a  Special  Session  in  pursuance  of 
Stat  82  &  33  Vict  c.  27.  s.  9.     [Blackburn  J.     The 
appellant  is  not  bound  to  take  a  transfer  of  the  old 
licence.]      In  Ex  parte  Ru$hworth,  Novewber  15,  the 
applicant  having  given  twenty-one  days  notice  applied 
at  the  adjourned  Greneral  Annual   Licensing  Meeting 
for  a  certificate  in  respect  of  the  West  Riding  Hotel 
The  justices  refused  to  hear  his  application ;  and  this 
Court  {Cockbum  C.  J.,   Blackburn  and  Hannen   JJ.9) 
refused  a  rule  for  a  mandamus  commanding  them  to 
hear  it.     \_Blachbum  J.     That  was  on  the  grounds  that 
the  decision  of  the  justices  at  a  general  meeting  could 
not  be  reviewed  at  an  adjourned  meeting,  and  that  the 
applicant  had   a   remedy  by  appeal   to   the  Quarter 
Sessions.] 

Secondly.  The  justices  in  refusing  BoococVs  applica* 
tion  for  a  certificate  authorizing  a  licence  for  the  Nag's 
Head  Inn  decided  that  no  certificate  ought  to  be  granted 
in  respect  of  that  house;  therefore  the  matter  was  res 
judicata. 


Hannay,  in  support  of  the  rule. — First  A  notice 
given  twenty-one  days  before  an  adjourned  meeting  is 
sufficient  Stat  32  &  83  Vict.  c.  27.  s.  7.  requires 
notice  to  be  given  twenty-one  days  before  application 
for  the  certificate.  If  the  Legislature  had  intended  that 
it  should  be  given  twenty>one  days  before  the  General 
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Annual  Liioensing  Meeting  it  would  have  said  so.    Stat. 
9  C  4.  c.   61.  s.  8.  gives  the  power  of  adjourning  to 
days  and   places  ''most  convenient  and  sufficient  for 
enahling  persons  keeping  inns"  to  apply  for  a  licence, 
which    aliewa  that  it  was    intended  that  an  original 
Applicatioxi  might  he  made  at  an  adjonmed  meeting. 
And  Stat.  32  &  38  Vict.  c.  27.  s.  6.  enacts  that  certifi- 
cates may  be  granted  at  the  General  Annual  Licensing 
Meeting  or  at  an  adjournment  of  it ;  therefore  the  two 
are  independent  of  each  other  and  are  not  considered 
as  held  on  one  day.     [He  cited  Reg.  v.  TTie  Justices  of 
Sussex^  in  error  (a),  pL  8.]     Under  stat.  9  G.  4.  c.  61. 
s*  2.   a  Petty  Session  is  to  be  held  twenty-one  days 
before    the  General  Annual   Licensing   Meeting    for 
appointing  the  day  and  place  of  holding  it ;  and  within 
five  days  the  high  constable  is  to  give  notice  thereof 
within  his  division ;  so  that,  if  it  was  necessary  to  give 
notice  of  application  for  a  certificate  twenty-one  days 
before  the  meeting,  it  must  be  given  before  the  appli- 
cant knew  when  the  meeting  was  to  be  held. 

Secondly.  Under  stat  82  &  88  Vict.  c.  27.  s.  19.  the 
justices  could  not  refuse  a  certificate  to  the  appellant 
except  upon  one  of  the  grounds  specified  in  sect.  8.  The 
refusal  of  a  certificate  to  Boocock  was  on  the  ground 
that  he  had  conducted  another  house  in  a  disorderly 
manner,  which  was  a  personal  ground. 
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Blackburn  J.  This  rule  must  be  made  absolute,  and 
the  Quarter  Sessions  must  hear  the  appeal  upon  the 
merits.  Unfortunately  stat.  82  &  88  Vict.  c.  27.  t.  8. 
incorporates  certain  provisions  of  stat.  9  G.  4.  c.  61.,  a 
mode  of  legislation  which  renders  it  difiScult  to  make 

(a)  AB,^  S,  966. 
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oat  the  meaning  of  the  Legislature.     However  atat. 
9  G.  4.  c.  61.  enacts  that  theGreneral  Annual  liioenang 
Meeting  shall  be  held  between  the  20th  August  and  the 
14th  September  ;  and^  by  sect.  2,  a  Petty  Sesaiona  is  to 
be  held  twenty -one  days  before  that  meeting,  at  wlach 
the  justices  are  by  precept  to  appoint  the  day,  hoar  and 
place  upon  and  in  which  the  meeting  is  to  be  held,  and 
are  to  require  the  chief  constable  within  five  days  next 
ensuing  that  on  which  he  shall  have  received  the  pre- 
cept to  give  notice  of  the  time  and  place  of  holding  it. 
That  provision  allows  only  fifteen  days  notice  of  the 
meeting,  though  that  is  not  material  with  reference  to 
the  other  provisions  of  stat.  9  Cr.  4.  e .  61.    Then  oom» 
sect  8,  upon  the  effect  of  which  the  present  esse 
depends.     [His  Lordship  read  it.]     I  think  the  inten- 
tion was  that  the  justices  who  may  be  acting  for  a 
division  many  miles  in  extent  might  adjourn  the  meet- 
ing to  such  time  and  place  as  would  be  most  convenieot 
for  the  persons  who  intended  to  apply  for  licences^  snd 
so  ayoid  dragging  them  to  a  distance  from  their  homes. 
Therefore  application  for  a  licence  may  be  made  at  the 
adjourned  meeting  if  convenient  to  the  applicant.    We 
haye  now  for  the  first  time  to  construe  stat.  82  &  88  Vid. 
e.  27.  9,  7.     If  the  L^islature  had  intended  that  the 
notice  should  be  giyen  twenty-one  days  before  the  General 
Annual  Licensing  Meeting  it  would  have  been  easy  to 
say  so ;  and,  if  we  are  right  in  construing  sect.  8  of  stat 
9  G.  4.  c.  91.  as  allowing  an  application  to  be  made  at 
an  adjourned  meetings  the  notice  given  by  the  appellant 
was  twenty-one  days  before  that  meeting  and  conse- 
quently was  in  time. 

The  objection,  that  the  subject  of  the  application  was 
res  judicata,  was  only  glanced  at  in  argument,  and  it  is 
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clear  that  the  refusal  of  the  certificate  to  Booeock  was 
personal  to  him  and  did  not  affect  the  house  in  respect 
of  which  the  application  by  the  appellant  was  made. 

MKI.I.OR  J.     Stat.  32  &  88  Vict  c.  27.  e.  5.  enacts 
that  the    certificate  shall  be  granted  by  the  justices 
assembled  at  the  General  Licensing  Meeting  held  in 
pursuance  of  stat  9  O.  4.  c.  61.,  or  at  some  adjourn- 
ment of  such  meeting.     Considering  the  reasons  for 
adjourning,   it  is  clear  that  it  was  not  intended  to  be 
like  an   ordinary  adjournment,  which  operates  only  on 
the  business  then  before  the  Court,  but  that  it  was  to  be 
an  adjournment  for  the  purpose  of  fresh  applications 
being  made. 

As  to  the  second  objection,  the  application  of  the 
appellant  was  clearly  a  different  one  from  the  first,  which 
was  made  hy  Booeock. 


18G9. 


The  QvBBM 

Justices  of 
West 

BlOIRG. 

Ex  parte 
DauLi. 


Lush  J.     I  am  of  the  same  opinion.    I  will  only 

add,  with  respect  to  the  second  objection,  that  if  the 

decision  of  the  justices  at  the  General  Annual  Licensing 

Meeting  had   been  upon  the   unfitness  or  disorderly 

character  of  the  house,  I  should  think  that  matter 

could   not  be  inquired  into  again.    But  this  is  not 

analogous  to  an  application  for  the  transfer  of  a  licence : 

though  the  justices  reject  an  application  by  A.  for  a 

certificate,  that  does  not  prevent  a  similar  application 

by  B. 

Rule  absolute. 
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Nondtw, 
November 


15tlL 


Bummary 
Procedure  on 
BdU  of  Ex- 
change Act, 
185i^  18  &  19 
Vict.  c.  67. 
Common  Law 
Procedure  Act, 
1852,  15  #  16 
Vict,  c,  76. 
M.  ao.  31. 
Appearance 
by  defendant 
in  pereon. 
Setting  aside 
judgment. 


Oaeb  and  another  against  Moobecboft. 

1.  Where  a  defendant  appears  in  person  to  a  writ  of  goznmoiis  under 
The  Common  Law  Procedore  Acf,  1852,  15  &  16  Fiet.  c.  76.  Jl  90^  the 
memorandum  required  by  sect.  31  need  not  be  delivered  bj  him  in 
person  or  by  an  attorney  for  him. 

2.  A  writ  having  been  issued  against  the  defendant  under  Tha  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  1855,  18  &  19  Fu^.  c.  67., 
whidi  by  sect.  1  incorporates  The  (>>mmon  Law  Procedure*  Act,  1852; 
15  &  16  Fict.  e.  76.  m.  30,  31.,  and  a  copy  of  it  having  been  left  n£  hia 
house,  he,  on  Monday,  November  1,  obtained  leave  to  i^ipear.      On 
Wednesday,  November  3rd,  the  pUintiflb,  not  being  aware  of  thnt  fact, 
obtained  the  usual  order  for  leave  to  proceed  in  throe  days  as  if  jpenonal 
service  had  been  effected.    The  time  for  entering  an  appearance  expired 
on  Saturday  the  6th.    On  Monday  morning  the  8th  a  memonuidnm  of 
the  appearance  of  the  defendant  was  handed  in  to  the  office.     The 
plaintiffi  afterwards  signed  judgment  on  the  same  day,  and  the  defendant 
was  arrested  on  a  ca.  sa.    The  Court  set  aside  the  judgment,  bnt,  as  the 
defendant  did  not  give  the  plaintifb  notice  that  he  ^d  obtained  leare 
to  appear,  and  also  entered  his  appearance  without  notice  to  them, 
imposed  the  terms  that  there  should  be  no  costs,  and  that  no  action 
should  be  brought  against  the  sheriff. 

J^OVEMBER  12.  Lumley  Smith  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  the 
judgment  in  this  action  should  not  be  set  aside  and  the 
defendant  discharged  out  of  custody,  on  the  ground  that 
the  judgment  was  signed  after  appearance  entered. 

On  the  4th  October^  1869,  the  writ  was  issued  under 
The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,  18  &  19  Vict.  c.  67.,  on  a  bill  accepted  by  the 
defendant.  On  the  21st  a  copy  of  the  writ  was  left 
with  a  servant  of  the  defendant  at  his  house.  On 
the  1st  November^  Perry,  to  whom  this  copy  was 
handed  and  who  described  himself  in  his  affidavit  as 
*^  late  an  attorney's  clerk,''  obtained  leave  for  the 
defendant  to  appear.  On  the  3rd  the  plaintiflb,  not 
being  aware  that  the  defendant  had  obtained  leave  to 
appear,  obtained  the  usual  order  for  leave  to  proceed  in 
three  days  as  if  personal  service  had  been  effected,  and 
on  the  same  day  this  order  was  served  upon  the  defend- 
ant.   The  time  for  entering  an  appearance  expired  on 
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StUwarday  the  6th  November ^  and  on  Monday  morning  the        1869. 
8tli,  F^erry^  immediately  on  the  opening  of  the  office,        qaks 
lianded  in  the  usual  memorandum  of  the  appearance  of  icoobbobor. 
tlie  defendant  in  person  with  the  defendant's  address  as 
required  by  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76-  ss.  30,  31.     The  plaintiffs  signed 
judgment  on  the  same  morning,  without  making  any 
search  for  an  appearance.     A  ca.  sa.  was  thereupon 
issued  and  the  defendant  arrested  on  the  same  day. 

The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855, 18  &  19  Vict  c.  67.  s.  1.,  incorporates  The  Com- 
mon Law  Procedure  Act,  1852,  15  &  16  Vict  c.  76.  . 
S9.  30,  31. 

Day  shewed  cause. — First.  The  appearance  ought  to 
haye  been  entered  on  Saturday  ^November  6th;  Weeks  v. 
Wray  (a).  After  the  time  for  appearance  had  expired 
the  defendant  should  have  given  notice  to  the  plaintiffs 
that  he  had  entered  an  appearance.  [Hayes  J.  referred 
to  Rhodes  v.  Bryant  (&).] 

Secondly.  The  appearance  having  been  entered  by  a 
person  who  had  been  an  attorney's  clerk  but  then  had  no 
occupation  is  not  good.  [Cockbum  C.  J.  The  Master 
says  that  no  question  is  asked  when  a  person  comes  to 
the  office  and  enters  an  appearance  with  the  address  of 
the  defendant.  A  defendant  is  not  bound  to  employ  an 
attorney  and  he  may  not  have  the  means  of  doing  so. 
Hannen  J.  Stat.  15  &  16  Vict.  c.  76.  s.  31.  says  that 
the  mode  of  appearance  ''shall  be  by  delivering  a 
memorandum  in  writing,''  why  should  we  import  the 
words  '*  by  the  proper  hand  of  the  defendant''  ?]  When 
an  appearance  is  not  entered  by  the  defendant  personally 
it  should  be  the  act  of  some  person  authorized  by  the 

(a)  y  B.  4-  8,  62.  (h)  2F.fF.  265. 


850  MICHAELMAS  TERM. 

1869.        Court,  who  would  be  responsible  to  the  plaintiff  for  costs 

Oaks        if  ^^e  appearance  was  entered  without  the  authority  of 

MooBicaoR.  ^^^  defendant.  A  decision  that  this  appearance  is  proper 

will  tend  to  abolish  the  employment  of  attorneys  at  that 

stage  of  the  proceedings. 

Lumley  Smith,  in  support  of  the  rule.— First.  The 
appearance  was  entered  in  time;  and  the  plaintiffs oug^bt 
to  have  searched  to  see  whether  it  had  been  entered 
before  they  signed  judgment.     \^Hannen  J.    I  always 
thought  that  if  an  appearance  was  to  be  entered  on 
Saturday  the  defendant  was  in  time  if  he  went  to  the 
office  on  the  morning  of  the  Monday  following.]     That 
is  so,  provided  judgment  has  not  been  signed  before  it 
is  entered. 

Secondly.  Personal  attendance  to  enter  the  appearance 
is  not  necessary.  The  attorney  employed  by  the  defendant 
always  enters  an  appearance  by  one  of  his  clerks.  The 
remedy  for  a  fictitious  address  being  given  is  by  applica- 
tion to  set  aside  the  appearance  or  by  treating  it  as  a 
nullity.  And  if  a  person  officiously  entered  an  appear- 
ance without  the  authority  of  the  defendant  the  pluntiff 
would  have  a  remedy  for  costs  against  him. 

-  CocKBURN  C.  J.  This  rule  must  be  made  absolute. 
The  old  writ  called  upon  the  defendant  to  come  and 
answer  in  person.  Then  he  was  allowed  to  appear  by 
an  officer  of  the  Court  in  whom  confidence  was  reposed. 
Whatever  may  have  been  the  origin  of  the  old  practice, 
the  grounds  on  which  it  was  based  have  passed  away. 
The  defendant  is  now  called  upon  to  cause  an  appear- 
ance to  be  entered;  he  does  not  appear  in  Court;  he 
is  simply  required  to  deliver  a  memorandum  in  which 
are  entered  his  name  and  address,  in  order  that  the  docu* 
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ments  in  tbe  subsequent  stages  of  the  cause  may  reach       1869. 
him  ;  and  ibis  when  done  by  an  agent  duly  authorised     ~  qam 
answers    all  purposes.     The  consequence  of  requiring  hoobboroft 
the  presence  of  the  defendant  simply  for  this  purpose 
would  be  to  impose  on  defendants  residing  at  a  distance 
or  labouring  under  bodily  infirmity  a  great  amount 
of  inconvenience,  which  would  be  idle.     It  is  indeed 
possible  that  persons  may  officiously  or  even  fraudulently 
intervene  and  enter  an  appearance  for  a  defendant,  but 
sncb  cases  would  be  rare,  and  in  yery  few  would  the 
defendant  lend  himself  to  the  practice,  and  so  soon  as 
it  was  discovered  the  plaintiff  would  be  entitled  to  apply 
to  tbe  Court  and  the  Court  would  set  it  aside.     By 
allowing  the  defendant  to  make  the  entry  by  deputy  or 
proxy  the  objedt  of  the  statute  is  attained ;  and  this  has 
been  the  practice  of  the  office  for  a  long  period. 

In  the  present  case,  an  appearance  having  been 
entered  before  judgment  was  signed,  the  rule  must  be 
made  absolute  to  set  aside  the  judgment.  But,  as  the 
defendant  allowed  three  days  to  pass  without  giving 
notice  to  the  plaintifls  that  he  had  obtained  leave  to 
appear,  and  then  entered  his  appearance  also  without 
giving  notice  to  them,  it  can  only  be  made  absolute  on 
two  conditions :  first,  that  there  should  be  no  costs,  and, 
secondly,  that  no  action  be  brought  against  the  sheriff. 

Blackburn  J.  Though  originally  an  appearance  if 
not  by  attorney  must  have  been  by  the  defendant  in  his 
proper  person,  it  is  a  more  convenient  practice  that  the 
appearance  need  not  be  entered  by  the  defendant  in 
his  proper  person.  It  is  indeed  very  wrong  in  a  person 
not  qualified  to  act  as  an  attorney  to  take  any  step  in 
a  cause,  but  that  wrong  is  not  to  be  redressed  by  granting 
this  application. 
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1869.  Hannen  J.     Formerly  a  defendant  who  was  unable 

Oaks  ^  appear  in  person  could  send  essoiners  to  excuse  his 
MooEBCBOFT.  Qoi^~<^PPC&ranee,  and  further  time  was  afforded  to  him. 
That  remedy  has  been  swept  away  by  the  modem  law,  so 
that,  if  the  appearance  must  still  be  in  person,  a  defend- 
ant who  was  ill  and  did  not  employ  an  attorney  would 
be  without  defence.  But  an  appearance  majr  now  be 
entered  by  simply  delivering  a  memorandum  to  the  proper 
oflBcer,  which  may  be  done  by  the  hand  of  an  agent; 
and  this  practice  is  in  conformity  with  the  language  of 
the  statute,  and  has  existed  for  many  years. 


Hates  J.  concurred. 


Rule  absolute  accordingly. 


idth.] 


MorigogB  of 

maekinefy. 

Mode  of  an- 

nexatum* 

Tradefixhum. 

BiUoftaU. 

Moveable 

ckaUde. 


LoNGBOTTOM  affaifist  Berry  and  another. 

In  1862^  f  .,  the  owner  in  fee  in  poeeession  of  land  and  premise§» 
deposited  the  title  deeds  relating  to  them  with  the  defendants,  trostees 
of  a  banking  Company,  to  secure  the  balance  of  his  accoonL  Afterwardf 
he  built  a  mill  upon  Uie  land,  and  fitted  it  with  engines  and  machinery, 
as  well  as  shaftmg  and  pipes,  for  the  purpose  of  supplying  and  com- 
municating steam  power  and  gas  throughout  the  building.  He  also  sup- 
plied and  affixed  ah  the  machinery  and  articles  necessary  for  adapting 
the  mill  for  the  business  of  a  woollen  manufacturer,  which  he  carried  on 
there.  The  machines  (a)  were  in  general  firmly  fixed  to  the  floor,  roof 
or  side  walls  of  the  building  in  a  quasi  permanent  manner  by  serewB  or 
bolts,  or  soldered  with  lead.  The  object  of  fixing  was  to  secure  steadi- 
ness and  keep  the  machines  in  their  places  when  worked.  There  were 
also  (6)  a  washer  or  washing  machine,  press  plates  and  papeis,  a  loom 
machine,  a  beaming  frame,  a  desk  in  the  counting  house,  condenser, 
bobbins,  and  fencines  and  dogs.  By  bill  of  sale  dated  the  18th  Jatuuay, 
1865,  K.  assi^ed  all  the  ma<minery  and  articles  in  the  mill  at  that  time 
to  the  plainu£^  who  knew  of  the  deposit  of  the  title  deeds  with  the 
defendants.  On  the  25th  Atiaust,  1866,  ^e  land,  premises,  machinery, 
&e.,  were  conveyed  to  the  defendants,  the  plaintiff  not  acquiescing  m 
that  conveyance. 

Held,  1.  That  the  machines  (a)  passed  to  the  mortgagees  under  the 
equitable  mortgage  and  the  couvevance  of  the  25th  August,  1866,  a> 
fixtures  annexed  to  the  freehold,  tae  annexation  being  necessanr  and 
permanent;  though  as  between  landlord  and  tenant  they  woiud  be 
considered  as  trade  fixtures. 

2.  That  the  articles  (6)  were  moveable  chattels  and  passed  to  the 
plaintiff  under  the  bill  of  sale. 
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1869. 


TN  an  action  to  try  the  right  to  certain  machines  and    lohobottom 
other  articles  the  following  special  case  was  stated.  bbbbt. 

In   1862^  W.  Kershaw,  woollen  cloth  manufacturer^ 
doth  finisher  and  array  clothier^  being  the  owner  in  fee 
in  poeseasion  of  certain  land  situated  at  Gomersal,  in  the 
West  Riding  of  the  county  of  York,  deposited  with  The 
West   Riding  Union  Banking  Company,  of  which  the 
defendants  were  trustees^  the  title  deeds  relating  to  the 
land  and  certain  buildings  on  it  as  an  equitable  mort- 
gage to  secure  the  balance  of  his  account  with  the  bank 
for  the  time  beiug.     The  bank  continued  to  hold  the 
deeds  as  such  security  until  Avgust  1866,  when  the  land 
and  premises  to  which  the  deeds  related  were  conveyed 
to  them. 

After  the  deposit  of  the  title  deeds,  and  before  1865, 
KtTthaw  huilt  upon  other  part  of  the  land  than  that 
occupied  by  the  buildings  a  large  mill  and  other  build- 
ings, and  fitted  them  with  apparatus  for  generating  and 
communicating  steam  power,  and  fitted  up  steam  and 
gas  pipes  for  heating  and  lighting  the  whole  of  the  mill 
and  the   other  buildings,  and  furnished  such  part  of 
them  as  he  required  with  machinery  for  the  purposes  of 
his  trade  and  thenceforward  used  and  occupied  all  the 
premises  as  a  factory  for  the  manufacture  of  woollen 
doth. 

By  bill  of  sale  dated  the  18th  January,  1865,  Ker^ 
shaio,  in  consideration  of  money  advanced  by  the  plaintiff, 
assigned  to  him  all  the  machinery,  fixtures,  implements, 
utensils,  effects  and  things  in  or  upon  the  factory  and 
enumerated  in  the  schedule  thereunder  written.  The 
schedule  comprised  all  the  machines  and  articles  the 
ownership  of  which  was  in  question  in  the  present  case. 
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1869.        The  bill  of  sale  was  daly  registered  utider  The  Bilk  of 
LoHOBOTTOM    Sale  Act,  17  &  18  Vict.  c.  86. 
Bnar.  ^^  ^^^  ^^th  Auffust,  1866,  Kershaw,  having  been  fbr 

some  time  indebted  to  the  bank  in  more  than  8000/.  on 
the  balance  of  his  account,  in  consideration  of  8000£ 
conveyed  to  the  defendants  in  fee,  as  trustees  of  the 
bank,  the  land,  factory  and  premises,  together  with  all 
the  fixed  machinery  and  fixtures. 

At  the  time  of  the  making  of  the  bill  of  sale  the 
plaintiff  was  aware  of  the  previous  deposit  of  the  title 
deeds  with  the  bank,  and  at  the  time  of  the  agreement 
for  the  absolute  purchase  of  the  mill  and  premises  by 
the  bank  he  was  made  aware  of  that  agreement,  but 
was  never  asked  to  acquiesce  in  it,  nor  did  he  do  so  in 
any  way.  Before  the  making  of  that  agreement  the 
trustees  of  the  bank  knew  of  the  plaintiff's  bill  of  sale. 

Kershaw  became  bankrupt  on  the  2lBtJanuaryf  1867. 
Before  that  date  the  plaintiff,  to  whom  he  owed  a  much 
lai^er  sum  of  money  than  the  value  of  the  machinery 
and  articles  comprised  in  the  bill  of  sale,  entered  the 
factory  and,  without  removing  anything,  took  possession 
of  the  machinery  and  articles  in  it    The  defendants 
claimed  part  of  the  machinery  and  articles  under  the 
deposit  of  title  deeds  and  the  conveyance  of  the  25th 
Avffustj  1866,  or  one  of  them.     By  agreement  all  the 
machinery  and  articles  in  question  were  sold  by  auction 
on  the  joint  account  of  the  plaintiff  and  the  defendants, 
and  the  bank  received  the  produce  of  the  sale  subject  to 
the  determination  of  the  Court 

It  was  conceded  on  the  one  hand  that  the  defendants, 
as  representing  the  bank,  had  become  entitled  to  the 
fee  simple  in  the  mill  and  premises  and  to  such  of  the 
machinery  and  fixtures  as  were  necessarily  incident  to  it 
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or  became  part  of  the  freehold  when  placed  in  or  connected        1869. 
as  after  mentioned  with  the  premises  by  the  owner  of  the    Lohobottom 
premises^  he  being  also  occupier  thereof  and  owner  of       Bbret. 
all  the  machinery  worked  in  it ;  and,  on  the  other  hand, 
that  the  plaintiff  had  become  entitled  to  all  the  pro- 
perty in  or  upon  the  mill  and  premises  which  would  not 
pass  to  a  mortgagee  by  deposit  of  the  deeds  relating 
to  the  freehold. 

The  miUs  used  for  the  purposes  of  the  various  trades 
carried  on  in  the  manufacturing  district  of  the  West 
Biding  of  Yorkshire  generally  resemble  each  other  in 
construction  and  in  the  manner  in  which  the   steam 
power  is  supplied,  but  differ  in  minor  arrangements  and 
in  the  machines  with  which  they  are  furnished,  accord- 
ing to  the  particular  trade  carried  on  in  them  for  the 
time  being.     In  the  majority  of  cases  where  mills  are 
held   by  tenants   the   land,  buildings,   steam-engines, 
boilers,  main  shafting,  and  gas  and  steam  piping,  are  the 
property  of  the  landlord,  and  the  tenant  supplies  and 
furnishes  the  mill  with  the  species  of  machinery  suited 
for  the  particular  trade  to  be  carried  on  by  him,  which 
is  in  that  case  the  property  of  the  tenant.    Occasionally 
howeyer,  and  particularly  when  the  owner  of  the  mill 
and  machinery  relinquishes  business,  mills  are  let  fur- 
nished by  the  owner  with  machinery,  and  in  those  cases 
the  owner,  in  order  to  rebut  the  presumption  of  owner- 
ship in  the  tenant,  sometimes  advertises  in  the  news- 
papers circulating  in  the  district  that  such  machinery 
and  things  as  are  in  question  in  the  present  case  belong 
to  him  and  not  to  the  tenant  for  the  time  being  in 
possession  of  the  premises. 

Machinery  such  as  is  in  question  in  the  present  case 
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1869.        is  never  rated  to  the  relief  of  the  poor,  although  the 
LosQ BOTTOM    steani-eiigine,  boilers  and  shafting  always  are. 
Bbrrt.  ^^^  usual  mode  of  rating  mills  of  all  kinds^  including 

the  steam-engine,  boilers  and  shafting,  in  the  West 
Biding  of  Yorkshire  is  according  to  the  actual  or  esti- 
mated horsepower  of  the  engine  or  other  primary  power. 
The  requirements  of  the  various  manufacturing  trades 
of  the  West  Riding  district  are  not  so  diverse  but  that 
the  same  building  may  be  applied  to  any  or  all  of  them, 
and  cases  are  by  no  means  unfrequent  of  one  floor  of  a 
building  being  used  for  one  kind  of  manufacture  and 
another  floor  of  the  same  building  being  used  for  an 
entirely  different  one,  both  being  supplied  with  motive 
power  from  the  same  steam-engine ;  but  the  machinery 
used  in  such  floors,  if  not  belonging  to  the  owner  of  the 
mill  or  his  tenant,  is  invariably  found  by  the  subtenants. 
The  mill  and  premises  of  Kershaw  were  well  adapted 
for  the  silk,  cotton  or  worsted  manufacture  as  well  as 
for  the  woollen  manufacture. 

The  machines  adapted  to  all  the  various  kinds  of 
manufacture  are  dealt  in  by  machine  brokers  and  others, 
and  may  usually  be  bought  second-hand  ready  to  be 
placed  in  a  mill  and  to  have  the  steam  power  belonging 
to  such  mill  applied  to  them  in  the  manner  after  de- 
scribed. The  frequent  improvements  in  the  several 
processes  of  manufacture  render  occasional  changes  of 
machinery  desirable,  and  the  large  manufacturer  finds 
it  his  interest  to  replace  portions  of  his  machinery  by 
others  of  improved  construction  or  more  novel  arrange- 
ment. 

The  machines  and  articles  the  ownership  of  which 
was  in  question  in  the  present  case  formed  part  of  the 
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machinery  used  by  Kershaw  in  his  business  of  a  woollen        1809. 
cloth  manufacturer  and  cloth  finisher^  but  they  did  not    loiigbottom 
comprise  all  the  machinery  in  the  mill  and  premises,  nor       bkbbt 
CTcn  the  more  valuable  part  of  it.    Certain  very  valuable 
machines  comprised  in  the  bill  of  sale  to  the  plaintiff 
were    of  a  very  massive  character   and,  unlike  other 
machines  after  described,  were  kept  steady  by  their  own 
weight,  and  therefore  did  not  require  to  be  attached  and 
were  not  attached  in  any  way  to  the  building.    The 
defendants  did  not  dispute  the  plaintiff's  right  to  the 
machines  of  the  character  just  described. 

There  is  no  custom  of  the  trade  in  the  West  Riding 
district  that  machines  such  as  those  in  question  in  the 
present  case  and  attached  to  the  building  in  the  manner 
after  described  should  go  with  the  freehold,  but,  on  the 
contrary,  they  are,  save  in  exceptional  cases,  the  pro- 
perty of  the  tenant  and  removed  by  him  at  the  expira- 
tion of  his  term. 

Steam  power  is  supplied  to  the  mill,  in  which  the 
machines  and  articles  in  question  in  the  present  case 
are  placed,  by  shafting  in  the  usual  way.  Shafting  is  of 
three  kinds  or  classes,  namely,  main  shafting,  cross 
shafting  and  counter  shafting.  The  mode  of  fixing 
main  and  cross  shafting  usually  is  by  having  iron  bearers 
cast  on  the  pillars  of  the  mUl  or  otherwise  fixed  or 
annexed  in  some  other  permanent  way  to  the  building. 
An  iron  socket  is  annexed  to  the  bearer;  upon  this 
socket  the  shaft  is  placed,  a  metal  cap  is  put  over  the 
shaft  and  screwed  or  bolted  to  the  bearer.  The  cap 
keeps  the  shaft  in  its  place,  and  the  shaft  cannot  be 
removed  without  taking  off  the  cap.  Counter  shafting 
is  fixed  in  a  similar  way,  namely,  by  caps  screwed  or 
bolted   to   bearers  or  hangers,  which   arc  screwed  or 
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1869.       bolted  to  the  floor  of  the  room  above.    The  main  nhaft- 
LoNOBOTTOM   ^^S  co^sists  of  substaotial  rods  or  bars  of  iron  running 
Berbt.       ^ODg  each  room  or  floor  of  the  mills,  to  which  rods  or 
bars  a  rotatory  motion  is  communicated  direct  from  the 
steam-CDgines.     Cross  shafting  consists  of  similar  rods 
or  bars,  but  often  of  a  lighter  description^  and  is  fixed 
at  right  angles  to  the  line  of  main  shafting.      The 
motive  power  is  communicated  from  the  main  shafting 
to  the  cross  shafting  by  means  of  bevel  wheels  with 
teeth  working  into  each  other.     Counter  shafting  is 
usually  much  lighter  than  main  or  cross  shafting;  it 
runs  parallel  to  one  of  the  lines  of  main  or  cross  shaft- 
ing and  is  worked  from  it  by  means  of  leather  belts  or 
bands,  which,  being  made  to  pass  over  both  shafts,  com- 
municate a  rotatory  motion  from  the  main  or  cross  shafits 
to  the  counter  shafts.     On  all  these  rods,  bars  or  shafts 
there  are  broad  hollow  wheels,  called  drums,  and  over 
these  drums  leather  belts  or  bands  are  passed,  which 
are  also  passed  over  a  drum  or  wheel  attached  to  each 
machine  with  which  the  mill  is  ftimished,  thereby  com- 
municating to  it  the  desired  motion.    When  the  leather 
belts  are  so  applied  as  to  communicate  motion  to  the 
machines  the  machines  are  said  to  be  in  gear. 

The  machines  and  articles  in  question  in  the  present 
case  were  the  following. 

Two  shake  willeys;  one  winding-on  machine;  four 
raising  gigs ;  two  driving  drums  for  gigs,  with  pedestals; 
six  hundred  and  seventy-two  gig  rods;  ode  wringing 
machine;  one  tenter  hook  willey;  one  double  baUoon 
drying  machine;  one  drying  machine,  with  cage  for 
drying  wool;  one  scouring  machine,  with  iron  pan  or 
cistern  used  therewith;  three  pairs  of  spinning  mules; 
one  washer  or  washing  machine;  four  pairs  of  fuUiDg 
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Btockfi;  four  milling  or  fulling  machines;  one  dry  1SG9. 
1>ni8hing  machine;  one  dry  beating  gig,  teazles  and  lomobottom 
r-ods;  four  hydraulic  presses;  one  set  of  hand  pumps  BtlaT. 
to  work  same ;  one  hundred  and  sixty-seven  press  plates ; 
a  large  number  of  press  papers,  sold  at  a  price  per  lb. ; 
one  press  steam  oven ;  one  screw  press ;  one  high  pres- 
sure steam-engine  of  four  horse  power,  to  work  presses ; 
one  hydraulic  packing  press,  with  hand  pump  to  work 
same;  one  blowing  machine;  one  donisthorpe  sizing 
machine^  with  drying,  warping  and  loom  machines  and 
other  machinery  and  things  used  therewith ;  one  beam- 
ing frame ;  one  iron  boiling  cistern,  in  yard ;  one  large 
writing  desk,  in  counting  house;  one  iron  safe ;  sundry 
condenser  bobbins ;  one  hundred  and  seventy-one  iron 
fencings ;  seventy-five  paper  fencings,  sold  at  a  price 
per  lb. ;  eleven  clogs ;  counter  shafting ;  belts. 

These  machines  and  articles,  with  the  exception  of 
the  gig  rods,  press  plates,  press  papers,  loom  machine, 
beaming  frame,  condenser  bobbins,  fencings,  clogs,  and 
straps  or  belts,  are  all  attached  to  or  connected  with  the 
fabric  of  the  miU  and  premises  in  the  various  ways  after 
described. 

A  shake  willey  b  a  maehine  for  detaching  the  different  fibres  of  wool 
from  each  other  and  then  mixing  or  blending  the  same  together  before 
the  wool  is  carried  to  a  machine  after  described  called  "  the  tenter  hook 
willey."  The  shake  willey  stands  about  6  feet  high,  is  about  5  feot 
broad  and  6  feet  long,  and  weighs  15  cwt  or  thereabouts.  One  of  the 
two  shake  willeys  was  attached  to  the  £Bibric  of  the  mill  in  the  follow- 
ing way :  a  hole  having  been  drilled  in  the  flags  forming  the  floor  of 
the  mill,  a  bolt  with  a  screw  at  the  top  of  it  was  in5«erted  and  listened 
in  the  hole  by  means  of  melted  lead,  so  as  to  leave  the  top  of  the  bolt 
standing  from  one  to  three  inches  above  the  flags.  In  the  feet  or  frame- 
work of  the  machine  are  holes  large  enough  to  admit  of  the  bolt  passing 
through  it.  When  the  machine  was  to  be  fixed  in  its  place  it  was  lifted 
up  and  placed  on  the  floor  of  the  mill  in  such  a  way  that  the  bolt  should 
pass  through  the  holes  in  the  feet  or  framework  thereof,  and  a  nut  was 
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ISGd  ^^^°  screwed  on  to  the  top  of  the  bolt  and  the  machine  was  therehj 
made  firm  and  prevented  from  oscillating  or  being  moved  from  its  pUce 


LoHOBOTTOM  when  in  use.  The  other  shake  willey  was  attached  to  the  floor  of  the 
Berry  ™^^  ^  follows :  holes  were  drilled  in  the  flags  forming  the  fl'Xir  of  the 
mill  and  the  machine  was  placed  on  the  floor  so  that  certain  holes  in  the 
framework  thereof  which  are  made  for  that  purpose  were  placed  orer 
the  holes  drilled  in  the  flags ;  wooden  pegs  or  wedges  were  then  driven 
through  the  holes  in  the  framework  of  the  machine  into  the  holes  in  the 
floor  until  the  pegs  or  wedges  were  firmlj  flxed;  and,  still  farther 
to  fix  the  machine,  a  nail  or  iron  spike  was  driven  into  each  p^  or 
wedge  to  cause  it  to  expand  and  hold  the  more  firmly.  The  machine 
could  not  be  moved  without  puUing  out  or  breaking  or  <^Mnagi>g  the 
pegs  or  wedges,  nor  could  the  first  mentioned  shake  willey  be  moved 
without  unscrewing  the  nuts ;  but  when  the  nuts  were  unscrewed  in  the 
one  case  and  the  pegs  or  wedges  pulled  or  broken  out  in  the  other  case 
the  machines  could  be  removed.  This  removal  of  the  nuts  could  be 
effected  in  a  few  minutes  by  an  unskilled  workman.  In  consequence  of  the 
great  speed  at  which  the  shake  willeys  run,  and  the  uneven  manner  in 
which  they  are  fed,  it  is  necessary  to  fasten  them  in  some  way  to  the 
fabric  of  the  building  to  keep  them  steady  and  prevent  them  jerking  or 
moving  from  their  place,  and  the  object  of  the  fixings  as  above  describe 
was  simply  to  insure  steadiness  and  keep  the  machine  in  its  place  when 
working,  for  if  the  machine  was  not  kept  in  its  place  the  belt  or  stnp 
from  the  shaft  would  get  slack  and  then  not  turn  the  machine  at  the 
great  speed  required. 

A  winding-on  machine  is  a  simple  apparatus  for  winding  cloth  oo  to 
rollers.  It  consists  of  an  iron  framework  supporting  a  wooden  roller  or 
brush ;  it  is  about  8  feet  broad,  4  feet  high,  and  4  feet  long,  and  weighs 
5  cwt  or  thereabouts.  It  was  attached  to  the  floor  of  the  mill  by  bolts 
and  nuts  in  the  same  manner  as  the  shake  willey  first  above  described, 
and  the  object  of  its  being  so  attached  was  simply  to  keep  it  steady  and 
in  its  place  whilst  the  roller  revolved. 

A  gig  or  raising  gig  is  a  machine  for  raising  the  nap  or  surface  of 
cloth.  It  is  about  7  feet  high,  7  feet  broad,  and  4  feet  lon^  and  weighs 
10  cwt.  or  thereabouts.  There  were  four  gigs  in  all ;  they  were  att««h«l 
to  the  floor  of  the  mill  by  bolts  and  nuts  in  tho'same  manner  as  the 
first  mentioned  shake  willey  and  for  the  same  purpose.  To  each  pair  of 
gigs  there  was  driving  gear,  which  was  bolted  to  an  iron  pedestal,  the 
pedestal  being  bolted  in  like  manner  as  the  first  mentioned  shske 
willey  to  the  ashlar  foundation  let  into  the  floor  for  that  purpose. 

A  wringing  machine  is  a  machine  for  wringing  the  water  out  of  doth 
after  it  has  been  washed.  It  is  about  4  feet  high,  2^  feet  broad,  and 
2  feet  long,  and  weighs  6  cwt.  or  thereabouts.  It  was  attached  to  the 
stonework  which  forms  part  of  the  floor  of  the  mill  by  means  of  bolts 
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md  nuts  as  above  mentioned  in  regard  to  the  shake  willey  hereinbefore  ^ggQ 

first  described,  and  the  sole  olgect  of  fixing  was  to  keep  it  steady  and  in 
its  place  when  at  work. 

A  tenter  hook  wiUey  is  a  machine  for  drawing  out  the  fibres  of  the 
wool  so  as  to  make  them  straight  and  regular.    It  stands  about  6  feet 
hi^  and  is  3^  feet  broad,  12  feet  long,  and  weighs  1^  tons  or  there- 
abouts.    It  was  attached  to  the  floor  of  the  mill  in  the  same  manner  as 
the  first  mentioned  shake  willey,  sare  that  there  were  no  nails  or  iron 
spikes  driven  into  the  wooden  pegs  or  wedges.    In  consequence  of  the 
great  speed  at  which  this  machine  roTolres  it  is  necessary  to  fasten  it 
to  the  floor  or  otherwise  to  prerent  a  jerk  when  it  is  fed  with  the 
material  and  to  keep  it  steady  and  in  its  place,  otherwise  the  strap  would 
get  slack. 

The  double  balloon  drying  machine,  which  reTolves  over  a  coil  of 

steam  pipes  which  is  attached  to  the  main  steam  pipes  of  the  mill,  iu 

order  to  dry  the  material  on  it,  is  a  machine  for  diying  webs  or  threads 

ihaLhaTe  been  warped  and  sized  before  they  are  woven.    It  is  a  slender 

apparatus,  the  framework  of  which  is  of  wood,  and  one  end  of  an  iron 

plate  or  holdfiast,  about  12  inches  long,  3  inches  broad,  and  l-8th  inch 

thick,  was  fastened  by  screws  to  the  tops  of  the  framework  of  the  ma^ 

chine,  and  the  other  end  of  the  iron  plate  or  hddftat  was  fastened  by 

screws  to  the  underside  of  the  floor  of  the  room  above.    A  similar  iron 

plate  or  holdfiut  was  attached  in  the  same  manner  to  the  framework  at 

the  boittom  of  the  machine,  the  other  end  of  which  was  fastened  by 

s<^rew8  to  a  third  iron  plate,  which  last  mentioned  iron  plate  or  hold- 

ittAt  was  let  into  and  fastened  by  lead  to  the  flags  forming  the  ground 

floor  of  the  milL    By  taking  out  the  screws  attaching  the  iron  plates 

to  the  framework  of  the  machine,  it  oould  be  completely  detached. 

This  machine  must  be  attached  to  something  before  it  can  be  worked,  as 

it  has  not  sufficient  framework  to  stand  by  itself,  whether  in  motion  or 

not. 

A  drying  machine  is  a  machine  or  apparatus  for  drying  wool  It 
consists  of  two  parts,  a  fiin  and  a  drying  cage.  The  fan  is  an  iron  box 
or  chest,  which  was  attached  to  the  ashlar  floor  of  the  mill  by  bolts 
uid  nuts,  as  before  described  with  regard  to  the  raising  gigs  and  their 
driTing  gear.  The  cage  is  a  kind  of  wooden  trough,  supported  on  a  light 
iron  framework,  and  in  or  on  the  wirework  placed  on  the  top  of  this  trough 
the  material  to  be  dried  is  placed.  The  trough  is  fastened  by  bolts, 
nuts  and  screws  to  the  framework  of  the  &n,  which  was  fastened  to  the 
stone  forming  the  floor  of  the  mill.  The  fan  is  driren  at  a  great  speed 
by  a  belt  from  the  shafting,  and  must  be  flrmly  fixed  to  keep  it  steady 
and  prevent  it  from  moving ;  neither  part  of  this  drying  machine  is  of 
use  without  the  other. 
A  scouring  machine  i&  a  machine  for  scouring  or  washing  wool.    The 
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2O0g  Boouring  machine  consists  of  two  pttrts,  the  lollezs  and  the  cisteni.   Hm 

framework  of  the  rollers  was  £utened  by  bolts  and  nuts  like  the  fint 


LoffOBOTTOM    mentioned  shake  willey,  the  object  of  the  listening  beto^  as  in  other 
Bebrt.        c>s^  for  the  purpose  of  keeping  it  steady  and  to  preTent  it  moring 
when  at  work.    An  iron  rod  or  stay  was  also  at  one  end  bolted  wiA.  a 
screw  and  a  nut  to  the  beam  of  the  roof  aboTe»  and  at  the  other  end 
with  another  screw  and  nut  to  the  frame  of  the  machine^  so  that  the 
machine  could  not  be  moved  without  unscrewing  the  nute  of  the  bolts 
let  into  the  stone  floor  and  one  of  the  nuts  of  the  iron  rod  or  staj  bolted 
to  the  roof  and  frame,  but  when  such  nuts  were  unscrewed  the  mnffhipe 
was  completely  detached.    Thfi  dstem  rested  on  the  floor  by  its  own 
weight.    It  has  a  ralre ;  the  framework  in  which  the  TalTO  worlui  is 
riretted  to  the  underside  of  the  dstem ;  an  iron  pipe  was  £ssteDed  by 
nuts  and  bolts  to  the  bottom  of  the  framework  of  the  Talre  In  order  to 
empty  the  cistern.    This  pipe  was  buried  in  the  soil  of  the  floor  and 
taken  into  a  drain ;  and  the  framework  of  the  ndye  so  rxTetted  eonld 
be  detached  from  the  outlet  pipe  by  taking  out  the  nuts  and  boltr,  and 
the  dstem  was  then  no  longer  eonnected  in  any  way  with  or  to  the 
fabric  of  the  building;  but  in  order  to  g^t  to  the  framework  of  the  ralre 
and  pipe  it  was  necessary  to  remoTo  a  flag  and  take  out  soiL  The  dstem 
was  supplied  with  water  by  another  pipe,  but  such  supply-pipe  was  not 
in  any  way  attached  to  the  dstem. 

A  spinning  mule  is  a  machine  for  spinning  the  wool  which  is  brought 
to  it  in  the  half  manufactured  state  called  slubbin^  that  ii,  matenaJ 
drawn  into  a  thick  yam  or  thread.  The  mule  is  about  4  feet  high*  6  feet 
broad,  and  66  feet  long.    It  consists  of  two  parts.    One  part  was  fixed 
by  screws  to  the  floor,  and  to  this  part  is  permanently  attached  the  head 
gear  which  was  driven  by  a  strap  from  the  shaft  above,  and  thereby 
gave  motion  to  the  fixed  parts  of  the  machine,  and  the  other  part  was 
unfixed  and  quite  moveable.  To  the  unfixed  part  there  are  wheels  which 
mn  upon  pieces  of  metal  called  "  carriage  slips**  firmly  screwed  to  the 
floor  so  as  to  form  slight  tramways.    By  these  wheels,  running  upon 
the  tramways,  the  moveable  part  of  the  machine  is  drawn  baekwardi 
and  forwards  to  and  from  the  other  part  of  the  machine  which  was 
screwed  to  the  floor,  and  on  which  the  shibbing  had  to  be  placed.    The 
two  parts  with  the  metal  tramways  constitute  a  male,  and  the  motive 
power  was  communicated  in  this,  as  in  all  other  oases,  by  means  of  a 
belt  or  band,  one  end  of  which  passed  over  the  drum  fixed  to  the  shaft- 
ing of  the  mill,  and  the  other  passed  over  a  wheel  fomiing  part  of  the 
head  gear  of  the  machine,  which  head  gear  was  screwed  to  the  floor, 
and  also  connected  by  bolts  with  the  part  of  the  machine  mentioned 
above  as   screwed  to   the  floor.     Neither  part  of  the  mule  can  be 
worked  or  is  of  any  use  without  the  other.    The  olject  of  fiistening 
part  of  the  mule  is  to  insure  steadiness  and  to  prevent  it  from  moving. 
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■0  it  wonld  do  if  not  fiurteoed,  eveiy  time  the  moToable  part  wm  sent         1869. 
agwutit. 
A  washer,  or  washing  machine,  is  an  appsiatns  for  washing  doth 
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after  it  is  woven.    It  is  about  5^  feet  high,  4^  feet  broad,  and  ^  feet        Bbbbt. 

loD^  and  woghs  1^  tons  or  thereabouts.    The  principal  portion  of  it  is 

an  ircm  frame  lined  with  wood  standing  on  the  floor  entirely  by  its  own 

weight:  there  was,  howoTer,  attached  to  it  a  lead  pipe  to  let  water  into 

it    This  pipe  was  2  inches  in  diameter,  and  was  carried  by  two  branches 

throng^  two  holes  in  the  woodwork  of  the  machine;  and  the  end  or 

opening  of  each  branch  of  the  lead  pipe  was  hammered  out  flat  to  the 

wood  inside  the  dstem,  so  as  to  expand  and  form  a  flange,  which  sur- 

lomided  the  hole  in  the  wood  for  the  space  of  about  an  inch,  so  that  the 

pipe  could  not  be  drawn  out  without  forcing  up  or  cutting  off  the  flange 

and  restoring  the  mouth  of  the  pipe  to  its  original  size.    The  pipe 

was, connected  with  the  water  pipes  which  supply  the  building,  and 

these  water  pipes  are  connected  with  the  water  pipes  laid  under  the 

yard  and  the  public  turnpike  road,  and  thus  communicate  water  from 

the  town's  mains.    The  pipe  could  also  be  suplied  with  water  from 

a  well  belonging  to  and  situate  on  the  said  premises  by  means  of  another 

lead  pipe,  1  inch  in  diameter  and  seyeral  feet  in  length,  which  last 

mentioned  pipe  was  for  the  sake  of  conTenienee  held  in  its  place  at  one 

point  by  a  small  iron  stay  or  band,  which  was  fastened  to  the  machine 

by  means  of  screws,  and  these  screws  would  have  to  be  taken  out  before 

the  last  mentioned  pipe  could  be  moved. 

Fulling  stocks  are  machines  or  apparatus  for  rendering  cloth  thicker, 
closer,  more  compact  and  solid  in  substance,  a  quality  the  acquirement 
of  which  results  in  the  doth  being  somewhat  reduced  in  superficial 
quantity.  A  pair  of  stocks  oonsists  of  two  large  wooden  hammers  which 
are  made  to  fall  upon  the  doth  which  is  placed  in  a  dstem  below,  satu- 
rated with  water.  The  hammers  are  worked,  that  is,  made  to  rise  and 
&11  at  intervals,  by  a  cast  iron  cogged  or  tappet  wheeL  This  wheel 
is  about  4j[  feet  in  diameter,  there  being  one  such  wheel  to  erery  pair 
of  stocks.  The  framework  of  the  stocks  was  on  one  side  thereof  steadily 
held  to  the  ashlar  work  forming  the  floor  of  the  mill  by  means  of  bolts 
and  screws  in  the  same  manner  as  the  flrst  mentioned  shake  willey, 
and  on  the  other  side  was  firmly  fixed  in  its  place  by  means  of  two 
wooden  wedges  driven  in  between  it  and  the  ashlar.  In  consequence 
of  the  great  wei^t  of  the  hammers  the  machines  require  to  be  held 
very  firmly  to  keep  them  in  position,  but  with  proper  appliances  they 
can  be  detached  in  a  few  minutes,  all  that  is  required  being  to  take  out 
the  wedges  and  unscrew  the  nuts. 

A  milling  or  fulling  machine  is  a  machine  for  effecting  the  same  pur- 
pose as  is  attained  by  the  fuUing  stocks,  but  by  a  somewhat  different 
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I860.         ™<^®-    I^  ^  <^^u^  ^  ^^^  liig^f  24  ^<Bet  brood,  8  feet  long,  aad  wvig^s 
15  cwt  or  thereabouts.    It  was  held  &st  by  the  firaxnewock  being 
screwed  to  beams  about  6  inches  square,  laid  just  bdow  the  sur&ee  of 
Bcftmr.        the  floor  of  the  mill,  the  space  between  the  machines  mnd  over  the 
beams  being  filled  up  to  the  level  of  the  floor  with  bricks  laid  in  mortar. 
Neither  the  machine  nor  the  beams  to  which  it  was  screwed  oosild  be 
removed  without  displacing  some  of  the  bricks,  but  the  besms  form  no 
part  of  the  machines.    The  floor  of  the  mill  does  not  conraet  of  bricks 
in  an  J  other  part  than  between  these  particular  machines ;  bat  in  taking 
these  machines  away  it  was  necessary  to  remove  several  of  the  bricks. 

A  dry  brushing  machine  is  a  machine  for  brushing  doth  in  *  dry 
state,   that  being  a  necessary  part  of  the  finishing  proeeea.      The 
machine  is  about  7  foet  high,  8  feet  bioad,  and  6  feet  2on^  we^s 
15  cwt.  or  thereabouts,  and  was  fastened  to  the  floor  in  the  same  manner 
as  the  secondly  mentioned  shake  willey.    There  is  a  long  and  slender 
cast  iron  framework  attached  by  bolts  to  the  body  of  and  projecting 
over  and  beyond  this  machine,  and  this  frameworic  was  sustained  and 
prevented  from  snapping  off  by  being  held  up  with  thrf«  iron  rods  or 
stays,  one  end  of  each  rod  being  nailed  to  the  joists  of  the  floor  above, 
and  the  other  end  being  bolted  to  the  projecting  framework  by  means 
of  a  threaded  bolt  passed  through  the  end  of  the  rod  or  stay  with  a  nut 
screwed  thereon  to  hold  it  in  its  place.    This  machine  had  also  one  end 
of  a  steam  pipe  screwed  thereto,  the  other  end  of  the  steam  pipe  being 
connected  with  and  fastened  by  an  ordinary  screw  or  threaded  joint  to  a 
main  steam  pipe  laid  along  the  floor  of  the  miU.     A  condensed  water 
pipe  a  quarter  of  an  inch  in  diameter  was  also  screwed  at  one  end  to  the 
machine,  and  the  other  end  was  taken  under  the  floor  and  through  the 
wall  of  the  buQding  to  carry  away  the  water  arising  from  the  condensed 
steam. 

A  dry  beating  gig  is  a  machine  for  brushing  doth  and  thereby 
loosening  the  nap,  and  is  a  machine  of  somewhat  similar  nature  to 
the  dry  brushing  machine.  The  machine  has  also  an  iron  framework 
over  it  as  described  in  the  dry  brushing  machine,  which  is  bolted  to  and 
forms  part  thereof,  and  was  hdd  in  its  place  by  being  attached  with  tuo 
iron  rods  to  the  roof  of  the  building,  and  to  the  machine,  by  nuts  and 
bolts  in  the  manner  described  in  the  last  preceding  paragraph.  The 
other  parts  of  the  machine  rested  by  their  own  weight  on  the  floor. 
There  were  also  attached  by  screw  or  union  joints  to  the  machine  an 
iron  steam  pipe  half  an  inch  in  diameter,  which  was  connected  with  the 
main  steam  pipe,  and  a  condensed  water  pipe,  which  was  fiutened  to  the 
machine  by  screws  or  union  joints,  and  went  under  the  floor  through  the 
wall  of  the  building,  in  the  same  manner  as  in  the  case  of  the  said  dry 
brushing  machine. 
A  hydraulic  pump  and  hydraulic  presses  constitute  the  machinen* 
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^^s^  for  pressing  the  cloth  after  it  has  been  numufactored  00  as  to  form  I860. 

an  eTen  and.  smooth  surface  upon  it.    The  pump,  which  is  worked  by    

hand,  is  about  3  feet  high,  4  feet  broad,  and  4  feet  long,  and  the  presses     I^o»obottom 
are  eacli    about  8  feet  high,  4  feet  broad,  and  4  feet  long,  and  the         Bbert. 
w^hole  of  tbe  machineij  of  which  it  is  constituted  weighs  2  tons,  or 
thereaboots.    The  pump  was  screwed  to  bolts  let  into  an  ashlar  stone 
bed  on  a  le^el  with  the  floor  of  the  building  by  means  of  nuts.    A  pipe 
connected  with  the  pump  by  a  screw  or  union  joint,  which  pipe 
also  connected  with  the  cylinder  of  each  of  the  presses  by  a  screw 
or  union  joint.     The  presses  stood  entirely  by  their  own  weight  in  holes 
sunk  into  the  ground,  and  when  the  pipe  from  the  pump  which  is  screwed 
to  the  cylinder  of  each  press  was  unscrewed,  each  press  could  be  com- 
pletely removed  in  detached  pieces  without  disturbing  any  part  of  the 
£abric  of  the  building.    Until  such  pipe  was  unscrewed  the  press  of 
coarse  could  not  be  so  removed.    These  presses  could  also  be  worked 
by  tbe  steam  engine ;  to  do  so  it  was  necessary  to  turn  a  valve  connected 
witb  the  pump,  so  that  the  water  from  the  steam  pump  might  be  driren 
by  the  same  pipes  to  the  cylinder  of  the  press. 

In   nsing  hydraulic  presses  in  the  finishing  of  woollen  cloth,  it  is 
necessaiy  to  have  and  use  therewith  press  plates,  press  papers,  clog?, 
and  fencings.    Press  plates  are  loose  sheets  of  iron  32  inches  long-, 
12  inches  wide,  and  about  a  quarter  of  an  inch  thick;  they  are  heated 
in    the  press  oven   after  mentioned,  and  then   placed  between    the 
different  folds  of  cloth  so  as  to  keep  the  cloth  warm  during  the  time 
that  it  is  being  pressed  in  the  hydraulic  presses.    There  were  from 
100  to  200  of  them  used  in  the  mill  of  W.  Kershaw,  and  at  the  sale 
they  were  sold  at  a  price  per  cwt.    Press  papers  are  loose  sheets  of 
stzvog,  glazed  cardboard,  about  36  inches  long,  and  31  inches  wide ; 
they  are  placed  between  the  different  folds  of  cloth  before  it  is  put  in 
the  press,  and  their  use  is  to  protect  the  cloth  from  the  heated  press 
plates,  and  to  give  a  smoothness  and  gloss  to  the  cloth  with  the  different 
folds  of  which  they  are  compressed  in  the  hydraulic  press.     There  were 
a  great  number  of  such  papers  used  in  the  mill,  and  they  were  of  con- 
siderable value.    At  the  sale  of  the  machinery  and  articles  in  question 
the  press  plates  and  press  papers  were  sold  separately  from  the  hydraulic 
presses,  the  papers  being  disposed  of  at  a  price  per  lb.  weight. 

The  press  oven  is  an  iron  box  heated  by  steam,  in  which  the  iron 
press  plates  referred  to  in  the  last  precediug  paragraph  are  heated  before 
being  used.  It  weighs  about  a  ton,  and  stood  on  the  floor  by  its  own 
weight.  It  was  connected  by  means  of  screws  or  union  joints  with  an 
iron  pipe,  1  inch  in  diameter,  for  the  purpose  of  supplying  it  with  steam 
from  the  boilers,  and  with  an  iron  pipe  three  quarters  of  an  inch  in 
diameter,  by  which  the  condensed  water  was  carried  away  from  the 
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1869.         ^^^^  ^^  ^^  condexued  steam  pipe  of  the  small  steam  engine  in  tlia 

press  shop  after  mentioned. 

LoHGBOirOM        rjrjj^  ^^^^^^  ^^^^^  ^  ^  machine  nsed  for  a  similar  pnzpcMM  to  that  for 

BuKT.        which  the   hjdrsnlie  packing  press  after  described   is   nsed,  but   is 
worked  by  hand,  and  consists  of  two  wooden  boards  2  or  S  incbea  in 
thickness,  and  about  4  feet  square,  between  which  the  doth  is  plaoed ; 
and  by  means  of  an  iron  screw  brought  to  bear  on  the   npper  of  the 
two  boards,  the  boards  are  forced  towards  each  other,  nnd  the  doth 
is  compressed  into  a  smaller  and  more  compact  bulk.    The  iron  acrew 
worked  in  a  hole  made  in  a  wooden  plank  or  board,  npheld   at  the 
height  of  about  7  feet  from  the  floor  by  two  other  boards,  one  on  either 
side.    This  machine  rested  on  the  floor  by  its  own  weight,  bnt  in  order 
to  support  the  framework  two  small  iron  rods  or  holdfuts  wem  inserted 
at  one  end,  and  bolted  by  a  nut  outside  through  the  wall  of  the  build- 
ing, and  at  the  other  end  were  attached  to  the  machine  by  means  of  a 
nut  and  screw.     By  unscrewing  the  nuts  the  whole  machine  oonld  be  at 
once  removed. 

Small  steam-engine.     In  the  same  room  where  the  four  h  jdr»iiiie 
presses  and  press  oven  were  placed,  namely,  the  press  shop,  Ihere  was  a 
small  high  pressure  or  non-condensing  steam-engine  of  four  horse  power. 
It  was  used  for  the  sole  purpose  of  working  the  hydraulic  presses  when 
the  hand  pump  was  not  used,  and  was  fiutened  by  nuts  screwed  to  four 
bolts  let  down  into  the  ashlar  bed  or  floor  built  up  for  the  purpose,  on 
which  it  stood,  the  steam  to  set  it  in  motion  being  conveyed  by  pipos 
from  one  of  the  main  boilers  used  to  generate  steam  for  the  condensing 
steam  engines  used  for  communicating  power  to  the  mill ;  which  pipes 
were  attached  to  the  steam  engine  by  means  of  a  flange  pipe  bolted 
thereto  by  nuts  and  bolts.  When  the  nuts  and  bolts  to  this  steam  flange 
pipe  and  the  nuts  to  the  bolts  in  the  ashlar  work  were  unscrewed  and 
withdrawn  the  steam-engine  could  be  lifted  off  the  bolts  and  oompletelj 
detached. 

A  hydraulic  packing  press  and  hand  pump  form  the  machineiy  for 
packing  the  doth  previous  to  its  being  sent  away  to  the  merchant  or 
customer.  This  class  of  machine  is  not  by  any  means  invariably  a  part 
of  a  woollen  manufactnrei^B  machinery,  but  the  peculiar  business  earned 
on  by  W.  Kershaw  necessitated  his  sending  away  his  doth  in  a 
finished  state  to  great  distances,  and  made  it  desirable  that  he 
should  have  the  means  of  packing  it  easily  and  efiectually,  and  with  a 
greater  saving  of  time  than  when  only  a  common  hand  screw  press  is 
used.  The  pump  is  a  hydraulic  hand  pump  for  working  the  packing 
press,  and  resembles  the  hydraulic  hand  pump  before  described, 
except  that  the  pump  now  being  described  is  smaller  in  size.  The  pack- 
ing press  is  about  8  feet  high,  6  feet  long,  and  3  feet  broad,  and  weighs 
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^th  the  pump  1  ton  or  thereabouts.    The  packing  press  rested  on  the         I860 
€oor  of  the  first  story  of  a  building  forming  part  of  the  mill  premises, 


and  was  fixed  or  stayed  by  two  iron  rods,  one  of  which  was  fastened  to  Lo>obottom 
md  through  the  wall  of  the  room  by  a  rod  or  stay  through  the  wall,  Bbrrt. 
vith  a  nnt  screwed  at  the  end  outside  the  building,  and  the  other  to  the 
joists  of  the  floor  above  by  means  of  bolts  and  nuts.  The  pump  was 
bolted  by  bolts  and  nuts  to  the  floor  on  which  it  stood,  and  a  pipe  firom 
the  pump  to  the  press  was  fieistened  by  screw  or  union  joints.  The  iron 
rods  or  stays  formed  no  part  of  the  machine,  and  were  used  only  for 
the  purpose  of  keeping  the  machine  steady  while  working.  It  is  neces- 
saiy  that  the  hydraulic  pumps  should  in  all  cases  be  securely  fixed  in 
their  places,  otherwise  the  pipes  conveying  the  water  to  the  cylinder 
of  the  press  would  get  displaced  or  broken ;  the  hydraulic  presses  are 
of  DO  use  without  a  pump. 

A  blowing  machine  is  a  small  machine  or  apparatus  for  giving  a  gloss 

to  the  doth  by  causing  steam  to  pass  through  it*    This  machine  stands 

by  its  own  weight    One  end  of  a  pipe  was  fastened  to  it  by  screws  or 

onion  joints,  the  other  end  being  screwed  into  the  steam  pipe  used  for 

sopplying  steam  from  the  boilers  to  the  room  in  which  the  machine  was 

placed.    There  was  also  an  outlet  or  waste  pipe,  one  end  of  which  was 

attached  to  the  machine  by  screw  or  union  joints,  and  the  other  end  ran 

through  the  wall  of  the  building  unto  an  underground  drain. 

A  donisthoipe  siaing  machine,  and  the  diying,  warping,  and  loom 
machines    connected  therewith,  form  an   apparatus  for   sizing  (t.  s. 
immersing  in  a  glutinous  liquid),  and  afterwards  diying,  warps  or  threads 
before  they  are  woven  into  cloth.     This  machine  stood  by  its  own 
weight  on  the  floor  of  the  mill.    A  three  quarter  inch  iron  pipe,  which 
was  screwed  into  one  of  the  main  steam  pipes  of  the  mill,  was  placed  at 
a  convenient  point  above  the  machine,  and  fastened  to  the  waU  of  the 
mill  by  holdfasts ;  the  other  end  of  the  iron  pipe  was  screwed  to  the 
madiine  by  a  screw  or  union  joint    Another  pipe,  a  quarter  of  an  inch 
in  diameter,  was  screwed  in  the  same  manner  to  the  machine  and  also 
to  a  condensed  water  pipe,  which  condensed  water  pipe  was  connected 
with  a  larger  pipe  fixed  near  the  floor  of  the  room,  and  used  for  carry- 
ing away  condensed  or  waste  water  from  the  main  steam-engine.   When 
the  two  screw  or  union  joints,  by  means  of  which  the  two  pipes  were 
attached  to  the  machine,  were  unscrewed,  the  machine  was  completely 
detached.    The  warping  machine  consists  of  a  tin  cylinder  in  no  way 
attached  to  the  fabric  of  the  building,  but  standing  upon  cast  iron  wheels 
which  run  upon  two  ridges  or  slight  tramways  of  metal,  about  half  an 
inch  in  diameter,  and  five  yards  long,  laid  upon  the  floor  of  the  mill,  and 
held  in  position  by  means  of  small  iron  hold&sts,  part  of  them  driven 
into  the  stone  floor  between  the  flags,  and  others  let  into  the  flags 
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and  fastened  by  lead.  The  ridges  or  tramways  stood  abont  a  quartc^r 
of  an  inch  above  the  surface  of  the  floor ;  their  only  purpose  ws  to 
guide  the  machine  when  in  motion,  and  to  enable  it  to  ran  more 
smoothly ;  the  motion  given  to  this  machine  waa  finom  the  shaft  abore 
by  a  strap.  The  loom  machine  was  in  no  way  affixed  to  the  freehold, 
but  is  claimed  by  the  defendants  as  being  appurtenant  to  the  donis- 
thorpe  sizing  and  drying  machine  in  connection  with  which  it  wns 
used ;  as  a  matter  of  convenience,  the  material  was  usually  cairied  from 
one  of  these  machines  direct  to  the  other,  but  there  is  no  neceaaatj 
connection  between  the  two  machines,  and  either  of  them  would  be 
available  for  the  purpose  for  which  it  is  used  without  the  other.  The 
sizing,  drying,  warping,  and  loom  machines  were  put  in  one  lot  bj  the 
auctioneer,  and  sold  together. 

The  beaming  frame  stood  upon  the  floor  by  its  own  weight.  It  was 
not  connected  in  any  way  with  the  fabric  of  the  building,  and  could 
be  at  once  lifted  up  and  carried  away  but  for  a  leather  band  or  belt 
which  communicated  motion  to  it  from  the  shafting  above.  This  heLt 
was  passed  over  a  drum  on  the  shafting,  and  also  over  a  wheel  of  the 
machine,  but,  the  wheel  being  surrounded  by  the  framework  of  the 
machine,  the  belt  could  not  be  slipped  off  as  in  the  case  of  the  genezalffy 
of  machines,  but  must  be  cut  or  have  some  stitches  taken  out  before  the 
machine  could  be  removed. 

In  the  yard  of  the  premises  there  was  a  double  iron  dstem  used  for 
steaming  doth,  in  order  to  give  it  a  lustre  or  gloss.  This  cistern  was  about 
7  feet  deep,  and  was  sunk  into  a  hole  in  the  ground,  made  on  purpose, 
about  3  feet.  deep.  An  iron  steam  pipe,  from  the  faahi  steam  pipe  from 
the  boilers,  was  directed  into  it»  and  reached  from  the  top  to  the  bottom 
about  the  middle,  but  was  not  in  any  way  fastened  to  the  cistern ;  and 
this  pipe  would  have  to  be  bent,  or  one  length  of  the  pipe  would  have 
to  be  unscrewed  and  detached,  in  order  to  move  the  cistern.  Without 
bending  or  detaching  this  pipe,  and  removing  the  soil  around  it,  it 
would  be  impossible  to  remove  the  cistem.  There  is  also  an  apertura 
in  the  bottom  of  the  cistem,  through  which,  when  a  valve  attached  to 
the  cistem  was  opened,  condensed  water  could  pass  into  a  pipe  drain 
laid  in  the  ground  beneath  the  cistem. 

In  the  counting  house  of  the  mill  and  premises  was  a  large  deak,  about 
5  feet  long,  4  feet  high,  and  4  feet  broad.  It  stood  by  its  own  weight 
An  iron  gas  pipe,  connected  by  screw  or  union  joints  with  the  main  pipe 
laid  underneath  the  soil  in  the  yard,  was  brought  into  the  oonnting 
house  through  a  hole  cut  in  the  walL  To  this  gas  pipe  a  small  lead 
pipe  was  soldered,  and  passed  through  a  hole  cut  in  the  side  of  the  desk, 
and  was  screwed  to  the  under  part  of  a  socket,  above  which  socket  wis 
an  upright   standard  carrying  the  burner,  and  the  socket  was  fixed 
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by  screws  to   the   desk.    When  the  gas  pipe  was  unscrewed  from  the  1869. 

jHX'ket,  and   the    lead  pipe  cut  at  its  junction  with  the  iron  pipe,  which 

was  the  only  means  of  severing  it,  the  desk  was  completely  detached     ^^^^'^Q'^ottom 
and  could  be  removed ;  but  without  severing  the  gas  pipe  it  could  not         Beret. 
be  removed. 

There  'was  also  in  the  counting  house  an  iron  safe.  It  was  let 
into 'the  brick  ^rall,  and  surrounded  with  bricks  and  mortar;  in  the 
front  was  a  wood  moulding  fastened  by  nails  to  pieces  of  wood  driven 
into  the  wall ;  the  safe  could  not  be  removed  without  pulling  off  the 
wood  moulding  and  disturbing  the  brickwork. 

Condenser  bobbins  are  used  for  winding  the  wool  upon,  when  in  the 
partly  manufactured  state  called  slubbing.    It  is  wound  upon  the  bob- 
bins when  used  in  connection  with  machines  called  condensers,  which 
it  is  admitted  are  not  fixtures ;  the  bobbins  are  then  taken  to  the  mules 
before  described,  and  the  wool  is  wound  off  them  by  the  mule,  and 
spun  on  to  a  ooppin  or  bobbin,  alter  which  the  condenser  bobbins  are 
taken  back  empty  to  the  condensers.    These  bobbins  the  defendants 
claim  as  appendages  to  the  mules. 

There  are  also  certain  loose  articles,  consisting  of  fencings  and  clogs, 
which  are  occasionally  used  with  the  hydrauHc  presses,  and  are  only 
of  use  in  connection  with  them ;  they  are,  however,  bought  and  sold 
separately  from  the  presses. 

The  counter  shafting  is  placed  in  various  positions  in  the  several 
rooms  of  the  mill  and  premises,  and  consists  of  separate  iron  bars  or 
shafts  which  are  fixed  at   each  end,   as  described  p.  S57,  to  sockets 
in  iron  hangers  or  bearers  suspended  from  the  ceiling  of  the  rooms, 
but  so  loosely  that  the  shafts  easily  revolve  in  the  socket  on  their 
own  axis;   but  the  shafts  cannot  be  removed  from  their  hangers  or 
bearers  without  unscrewing  and  taking  off  the  caps.    Motion  is  com- 
municated to  the  ooimter  shafting  from  the  main  shafts,  which  run 
along  the  several  chambers  of  the  mill  and  premises  by  means  of 
hollow  wheels  or  drums  on  such  main  shafting  and  counter  shafting 
^respectively,  oyer  which  leather  belts  or  bands  pass ;  and  when  made 
tight,  these  bands  communicate  to  the  counter  shafts  the  motion  given 
to  the  main  shaft. 

The  straps  or  belts  are  the  leather  bands  used  to  impart  the 
motion  of  the  main  shafting  to  the  counter  shafting,  and  of  both  kinds 
of  shafting  to  the  machinery  in  the  mill  and  premises.  They  are 
generally  about  6  inches  in  breadth,  and  are  commonly  bought  from  the 
curriers  in  undivided  lengths,  which  are  afterwards  cut  up  by  the  owner 
of  the  machinery  into  the  required  lengths,  the  several  pieces  being 
generally  rivetted  together  by  metal  rivets.  The  strap,  before  being 
put  together,  is  passed  over  the  drum  on  the  shafting,  and  over  a  wheel 
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1869.         ^  ^®  machine  to  be  set  in  motion,  and  being  drsim  qiiite  tight,  tbe 

two  ends  are  stitched,  rivetted,  or  laced  together  with  leather,  thread, 

LoKOBorrOM  ^^  ^^^^  ^  ^^^  nyeta.  The  straps,  when  so  joined,  can  be  slipped  off 
Baaar.  ^^  drum  of  the  shaft*  and  then  they  hang  loose  finom  the  shaft,  from 
which  they  cannot  be  removed  nntil  they  are  cat  or  milooaed  at  the 
point  of  junction.  They  can  be  slipped  off  the  wheels  of  all  the  mafhines 
in  question  in  this  ease  (except  the  beaming  frame)  at  pleaame^  ^shen 
the  machine  and  shafts  are  not  in  motion. 

The  question  was^  whether  the  plaintiff  became  en- 
titled to  the  machines  and  articles,  or  any  and  which 
of  them,  nnder  the  bill  of  sale  dated  the  18th  January, 
1865,  or  whether  the  defendants  were  entitled  to  the 
possession  of  the  machines  and  articles,  or  anj  and 
which  of  them,  nnder  the  deposit  of  title  deeds  and 
the  conveyance  of  the  25th  August,  1866,  or  either  of 
them. 

The  case  was  argued  in  Easter  Term,  April  27,  30 : 
before  Lush,  Hannen  and  Hayes  JJ. 

MelUsh  (Maeleod  with  him),  for  the  plaintiff.— The 
question  as  to  the  right  to  the  machines  and  articles 
enumerated  in  the  special  case,  having  regard  to  the 
nature  of  their  annexation  to  the  freehold,  arises  between 
an  equitable  mortgagee  and  a  creditor  of  the  mortgagor 
claiming  under  a  bill  of  sale.  It  is  admitted  that  an 
equitable  mortgagee  equally  with  an  ordinary  mortgagee 
is  entitled  to  all  fixtures,  even  such  as  between  landlord 
and  tenant  the  tenant  would  be  entitled  to  remove,  bat, 
looking  to  the  mode  and  the  purposes  of  their  annex- 
ation,  most  of  these  machines  are  mere  chattels,  which 
would  be  distrainable  and  fall  within  the  rule  laid  down 
in  HeUaweU  v.  Eiutwood{a).   The  mill  might  be  used  for 

(a)  6  Exch,  296. 
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ptirpoBea  besides  that  of  the  manufacture  of  woollen        1869. 
doth^  and   it  is  stated  in  the  special  case  to  be  the    lohobottom 
costom  in  the  Wett  Riding  manufacturing  district  for       bbert. 
the  tenant   to  remove  such  machines  and  articles  as 
those  in  question.     An  unused  mill  may  be  rated  as  a 
warehouse  for  machinery ;  Staky,  appt.,  v.  The  Overseers 
of  Castletan,  respts.  (a),  Barter,  appt.,  v.  The  Overseers 
of  Salfard,  respts.  (ft).    In  such  a  case  the  machinery 
must  be  considered  as  being  chattels.     In  Parsons  v. 
Hindoo)  the  question  which  arose,  not  between  land- 
lord and  tenant^  but  very  much  as  in  the  present  case^ 
was^  whether  a  hydraulic  press,  which  was  fixed   by 
means  of  bricks  and  mortar  to  the  floor  of  a  factory, 
remained  a  chattel,  or  was  part  of  the  freehold,  and  the 
Court  held  that  it  remained  a  chattel.  Climie  v.  Wood  {d), 
affirmed  in  error  (e),  is  not  contrary  to  HeUaweU  v.  East" 
wood  (/),  but  KeUy  C.  B.,  in  delivering  the  judgment  of 
the  Court  of  Exchequer,  assumed  that  the  engine  and 
boiler  as  to  which  the  question  there  arose  were  what 
would  ordinarily  be  called  **  fixtures.''     [^Lush  J.    The 
Court  of  Exchequer  did  not  profess  to  overrule  HeUaweU 
V.  Eastwood  {f)*'\    And  the  latter  case  was  recognised 
in  Waterfall  v.  Penistone  (^). 

Manisty  {Macrory  with  him),  for  the  defendants. — 
There  are  four  classes  of  cases  in  which  questions  may 
arise  as  to  the  right  to  fixtures ;  1.  Between  heir  and 
executor;  2.  Between  executor  and  remainderman  or 

(a)  5B,i  S.  505.  (b)  6  3.^8,  591. 

(<?)  14  W.  a,  860. 

(d)  37  L.  J.  Exch,  168 ;  L.Ii.S  Exeh.  257. 

(«}  38  L.  J.  Exch.223;  L  R.  4  Exch.  328. 

(f)  6  Exch.  295.  iff)  eE.iB.  876. 

VOL.   X.  3   L  B.    &   S. 
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1869.  reversioner;  3.  Between  landlord  and  tenant;  4.  Be- 
LoKGBOTTOM  ^^^^^  vendor  and  vendee  or  mortgagor  and  mortgagee ; 
Bemt  °°*®  ^  ^^^'  ^*  ^^^^>  2  Smith  L.  C,  169,  6th  ed„ 
where  all  the  cases  are  collected.  Articles  of  ma- 
chinery which,  though  fastened  to  the  floor  or  wall, 
are  chattels  as  between  landlord  and  tenant  and 
removable  by  the  latter  during  the  continuance  of  the 
tenancy,  are  as  between  mortgagor  and  mortgagee 
irremovable  fixtures,  being  accessory  to  the  corpus  of 
the  building  and  fixed  with  the  intention  of  being  used 
with  it.  [Lush  J.  The  quality  of  things,  such  as  a 
portable  steam  engine,  shelves  in  a  kitchen,  a  looking 
glass  fastened  to  the  wall,  or  a  grate,  is  the  same  whether 
the  question  arises  between  landlord  and  tenant  or 
between  mortgagor  and  mortgagee,  but  the  tenant  may 
sever  and  remove  them  during  the  tenancy,  whereas  the 
mortgagor  has  parted  with  the  property  in  them  and 
cannot  remove  them  ;  Place  v.  Fogg  (a),  where  Bayley 
J.  said,  p.  281,  '<  Fixtures  which  the  tenant  has  a  right 
to  remove,  may  be  treated  as  chattels  in  a  proceeding 
against  the  tenant ;  but  as  against  the  owner  of  the 
estate,  they  are  part  of  the  freehold/']  In  the  present 
case  the  mortgagor  gave  the  mortgagees  possession  of 
the  mill  for  the  purpose  of  being  used  as  such,  and  put 
them  with  reference  to  it  in  the  same  position  as  him- 
self. The  distinction  is  between  things  fixed  for  the 
purpose  of  being  used  with  the  building  itself  and  those 
fixed  for  carrying  on  a  particular  trade  in  it.  In  Boyd 
V.  Shorrock  (ft)  there  was  a  deed  assigning  a  mill  with 
the  looms  and  machinery  in  terms;  and  the  question 

(fl)  4  Af.  #  5.  277. 

(6)  37  L,  J;  Chane.  144;  L.  R,  6  Eq.  72. 
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was^  whether  the  looms  were  chattels^  or  were  fixed  to       1869. 
the  freehold   so  as  to  pass  by  the  assignmenty  notwith-    Lokobottom 
standing   the  want  of  registration  under  the  Bills  of       Bbbrt. 
Sale  Act,  17  &  18  Vtct  c.  36.     fVood  V.  C.  adopted  the 
definition  of  fixtures  given  in  Ex  parte  Barclay  {a),  viz., 
"  Such  things  as  are  ordinarily  affixed  to  the  freehold 
for  the  convenience  of  the  occupier  and  which  may  be 
removed  without  material  injury  to  the  freehold^  such 
will  be  machinery^  using  a  generic  term^  and  in  houses, 
grates^  cupboards  and  other  like  things/'  and  decided 
that  the  looms  in  question  were  part  of  the  freehold  as 
between  the  mortgagor  and  mortgagee^  and  therefore 
the  deed  did  not  require  registration.     [He  also  referred 
to  Mather  v.  Fraser  (ft).]     [Hannen  J.    The  principle  in 
that  case  was  that  a  bill  of  sale,  if  it  assigns  fixtures 
by  themaelves^  must  be  registered^  but  not  if  it  assigns 
them  with  a  house.]     The  reason  is  because  they  pass 
to  the  mortgagee  with  the  house,  and  that  is  in  accord- 
ance with  recent  decisions;   Waterfall  v.  PenUtone{e), 
\llayt8  J.  referred  to  the  description  of  fixtures  in  the 
interpretation  clause,  sect  7.]     That  case  was  decided 
on  peculiar  circumstances:    the  second   mortgage  in* 
eluded  other  fixtures  which  had  been  put  in  or  placed 
on  the  premises  after  the  execution  of  the  first  mort- 
gage.   In  Walmaley  v.  Milne {d)  Crowder  3.,  in  deliyering 
the  judgment  of  the  Court  cited,  p.  137^  a  passage  from 
the  judgment  of  fVood  V.  C.  in  Mather  v.  Fraser  (A),  to 
the  effect  that  machinery  affixed  to  land  by  the  owner 
for  the  purpose  of  better  and  more  beneficially  using 

(a)  51kG.M.f  G.  403. 410. 

(*)  2K.fJ.63».  (c)  6^.  +  JB.876. 

(d)  7  a  B,  N.  8.  116. 

3  L  2 
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1869.       t^d  enjoying  the  land  is^  although  the  means  of  anch 
LoHGBOTTOM  ^®®  *^^  enjoymont  be  manufacture  or  trade,  within  the 
BiERT       authority  of  Fisher  v.  Dixon  (a).    The  latter  case,  where 
the  question  was  considered  as  if  arising  between  heir  and 
executor,  shews  that  the  fixtures  which  the  owner  of  a 
mine  has  annexed  to  the  freehold  are  to  be  dealt  with 
as  part  of  the  land.     [He  also  cited  Haley  y.  Hammers^ 
ley  (b),   Morton  v.  fFoods^  in  error  (c).]      [Hannen  J. 
How  do  you  distinguish  the  present  case  from  those 
which  decide  whether  machinery  is  rateable  or  not?j 
Those  cases  define  what  things  become  parcel  of  the 
building  as  between   landlord  and   tenant;    in   cases 
between  mortgagor  and  mortgagee  things  pass  under 
general  words  in  the  deed,  unless  an  intention  that  ihey 
should  have  a  narrower  meaning  is  shewn.  [He  referred 
to  Reff.  v.  Inhabitants  of  Lee  (</).] 

All  the  machines  and  articles  enumerated  in  pp.  858-9, 
excepting  those  not  attached  to  or  connected  with  the 
fabric  of  the  mill,  depend  on  the  same  principle.  The 
straps  or  belts  follow  the  decision  in  Aekroyd  y.  Mit- 
eheU  (e\  before  Wood  Y.  C.  [Hannen  J.  They  belong 
as  much  to  the  thing  moved  as  to  the  thing  which 
moves  it.  In  the  assignment  in  that  case  the  large 
words  "  other  apparatus''  were  used.] 

Madeod  (by  leave  of  the  Court,  MdUsh  absente),  in 
reply. — The  plaintiff  does  not  seek  to  strip  the  mill  of 
that  which  makes  it  a  mill,  and  leave  it  only  with  bsre 
walls.    If  the  machines  and  articles  in  question  pass 

(a)  \2CLiF.Z\%  {h)  3DeG,F.fJ.587. 

(e)  9  3.  #  &  632.  (<Q  7  3.  #  iS.  188L 

(•)  3  X.  T.  N.  8,  236. 
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to  the  plaintiff  the  mill  would  still  exist  and  be  of  ^the        1869. 

same  horse  power  but  unfurnished  or  at  least  not  so  LoNOBOTroM 
well  furnished  as  it  was.  BEaai. 

Cur.  adv,  vult. 


Hannbn  J.    I  will  now  deliver  the  judgment  of  my 
brother  Lush,  my  deceased  brother  Hayes  and  mysel£ 
The  question  is,  whether  the  plaintiff  became  entitled 
to  the  machines  and  articles  enumerated  in  the  special 
case   (pp.  85&-9)  under  his  bill  of  sale  of  the  18th 
January,  1865,  or  whether  they  passed  to  the  defend- 
ants as  fixtures  annexed  to  the  freehold  under  their 
equitable  mortgage,  which  was  prior  to  the  plaintiff's 
bill  of   sale,  and  their  subsequent  conveyance  of  the 
25th  August,  1866;  and  our  opinion  is  in  favour  of  the 
defendants  as  to  all  the  articles  which  were  really  affixed 
to  the  mill  and  premises,  comprising  nearly  the  whole  of 
the  enumerated  articles,  except  a  few  which  appear  to  be 
meiiely  movable  goods. 

Kershaw,  under  whom  both  parties  claim,  was  owner 
as  well  as  occupier  of  the  mill  and  premises.  He  built 
the  principal  mill  and  fitted  it  with  engines  and  machi- 
nery, as  well  as  shafting  and  pipes  for  the  purpose  of 
supplying  and  communicating  steam  power  and  gas 
throughout  the  building,  and  he  also  supplied  and 
affixed  all  the  machinery  and  articles  necessary  for 
adapting  the  mill  for  the  business  of  a  woollen  manu- 
facturer which  he  carried  on  there.  The  title  to  the 
former  machinery  is  admitted  to  be  in  the  defendants, 
and  it  is  only  in  regard  to  the  latter,  to  which  the 
enumerated  articles  belong,  that  any  question  is  raised. 

It  is  stated  in  the  case  that  in  the  West  Riding  manu- 
facturing district  when  mills  are  occupied  by  tenants  the 
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1869.        landlord  owns  the  former  daas  of  machinery  as  well  as 
LoHOBOTTOK   ^^^  ^^^  ^^^  premiscs^  but  that  it  is  common  for  the 

BKiLBr  tenant  to  supply  the  latter  class^  which  in  that  case 
remains  his  property;  but  we  consider  this  statement 
as  altogether  immaterial  and  irreleyant  to  the  present 
case^  which  is  not  that  of  a  tenant  annexing  fixtures  on 
the  property  of  another,  but  of  an  owner  annexing  them 
on  his  own  property.  The  entire  inapplicability  of  the 
peculiar  law  of  fixtures  as  hetween  landlord  and  tenant 
to  such  a  case  was  long  since  very  clearly  pointed  out 
by  Lord  Cottenkam  in  the  well  known  case  of  Fisher  v. 
Dixon  (a). 

The  precise  question  here  is,  what  are  the  rights  of  a 
mortgagee  in  the  case  of  fixtures  annexed  to  the  free- 
hold by  the  mortgagor.    In  the  present  case  the  mort- 
gage was  an  equitable  one,  but  no  point  or  distinction 
was  made  on  this  ground;    it  was  admitted  that  the 
plaintiff  at  the  time  of  his  bill  of  sale  had  notice  of  the 
defendants'  mortgage,  and  the  case  was  argued  on  the 
same  footing  as  if  a  mortgage  had  been  executed  before 
the  bill  of  sale.    Now  it  appears  to  us  to  be  well  settled 
by  a  series  of  decisions  both  at  law  and  in  equity  that 
in  the  case  of  such  an  annexation  by  the  freeholder  of 
machinery  or  other  fixtures  the  things  so  annexed  will 
pass  io  a  mortgagee  with  the  freehold,  and  that  this 
applies  equally  to  articles  which,  as  between  landlord 
and  tenant,  would  be  considered  as  trade  fixtures  as  to 
any  other  articles  which  are  really  in  the  nature  of 
fixtures.      See    Mather   y.    Fraser   (6),     Walmsky  ▼. 
Milne  (c),   and  the  earlier   cases  in   bankruptcy  and 
chancery  cited  in  the  judgment  of  the  latter  case, 

(fl)  12  a  #  F.  312.  328.  {h)  2  K.  ^  J,  636. 

{c)  7  a  B.  X  8,  115. 
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(htlhoick  T.  Swindell  (a),  and  especially  the  late  case  of       ^869. 
CUmie  ▼•  Wood  (&).  Lokobottoii 

But  on  the  part  of  the  plaintiff  it  wan  strongly  con-       Bbbkt. 

tended,  on  the  authority  of  JBellawell  v.  Eastwood  {c), 

that  the  machines  and  articles  now  in  dispute,  looking 

to  the  nature  of  the  articles,  the  mode  of  annexation, 

and  the  object  and  purpose  of  annexation,  were  not  in 

tmth  fixtures  at  all,  but  remained  mere  movable  goods 

and  chattels,  which  would  be  liable  to  distress  as  the 

machines  called  cotton  mules  were  held  to  be  in  that 

case.     The  grounds  of  decision  given  by  the  Court  in 

that  case  were  that  the  annexation  there  was  so  slight 

as  to  admit  of  removal  of  the  machines  without  injury 

to  the  building  or  themselves,  and  the  object  and  purpose 

of  annexation  being  not  to  improve  the  inheritance  but 

to  render  the  machines  steady  and  more  capable  of 

convenient  use  as  chattels.    And  the  mules  were  in  that 

case  affixed  in  the  same  manner  as  many  of  the  machines 

in  the  present  case. 

But  it  is  observable  that  the  case  was  decided  before 
any  of  the  cases  to  which  we  have  referred  and  was 
cited  in  all  or  most  of  them  but  not  followed  in  any. 
On  the  contrary  it  was  distinguished  in  Mather  v. 
Fraser  (d)  by  the  present  Lord  Chancellor,  then  Vice 
Chancellor,  who  observed  that  it  was  a  case  between 
landlord  and  tenant  and  was  altogether  inapplicable  to 
the  question  whether  machines  fixed  by  an  owner  of  the 
soil  passed  to  a  mortgagee  of  the  freehold.  In  Mather 
V.  Fraser  machinery  fixed  in  the  same  manner  as  the 

(a)  L.  B.  3  Eq,  249. 

(b)  37  L.  J.  Exck.  168 ;  L.B.S  Exeh.  257 ;  affirmed  in  error,  38  L. 
J.  Exek.  223;  L.B.4  Exch.  328. 

(c)  6  Exch.  295.  (rf)  2K.4^J.  536. 
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1869.  machines  in  HeUawett  7.  Eastwood  (a)  were  oonsidered 
LoHOBOTTOM  ^  P'^^  ^  ^  mortgagee  as  fixtures ;  and  in  ffalmsky  r» 
Buar.  M^^^^  (i)  the  fact  that  the  machinery  was  so  fastened  as 
to  admit  of  severance  without  injury  to  the  building  or 
the  things  fixed  was  disr^arded  by  the  Cooit,  as  was 
also  in  Climie  v.  fTood  (c)  the  special  additional  fiict 
found  by  the  jury  that  the  object  of  annexation  was  for 
the  more  convenient  use  of  the  things  fixed  and  not  to 
improve  the  inheritance. 

In  the  present  case  the  machines  in  question  were 
nearly  all  firmly  fixed  to  the  building  in  what  the  present 
Lord  Chancellor  in  Mather  v.  Fraser  {d)  calls  a  qaasi-per- 
manent  manner,  namely,  by  screws  or  bolts,  or  soldered 
with  lead ;  in  most  cases  they  were  afiixed  to  the  floor, 
in  some  both  to  the  floor  and  roof,  and  in  others  to  the 
side  walls.     This  fixing  was  clearly  necessary,  for  they 
could  not  otherwise  be  effectually  used ;   and,  for  the 
same  reason,  the  fixing  was  obviously  not  occasional  but 
permanent    It  is  no  doubt  said  that  the  object  of 
fixing  was  to  insure  steadiness  and  keep  the  machines  in 
their  places  when  worked;   but  the  same  thing  could 
probably  be  said  of  most  trade  fixtures,  from  a  steam 
engine  downwards.    And  if  the  effect  of  this  fixing  is 
to  cause  the  whole  set  of  machines  to  be  effectually  used 
in  the  manufacture  of  woollen  doth,  it  seems   veiy 
difficult  to  avoid  coming  to  the  conclusion  that  a  neoes- 
sary  consequence  is  to  cause  the  mill  to  be  put  to  a  more 
profitable  use  as  a  wool  mill  than  it  otherwise  would  be. 
It  is  also  equally  difficult  to  conceive  that  a  machine 

(a)  6  Exch.  205.  (b)  7  C.  B.  y.  S.  115i 

(b)  37  L,  J,  Eick,  158;  L.  R.  3  Exck.  257;  affirmed  in  error,  38  L. 
J.  Exch.  223 ;  L.  R.  4  Exch.  328. 

(c)  2K.^J,  536. 
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which  at   all   times  requires  to  be  firmly  fixed  to  the        1869. 
fireehold  for  the  purpose  of  being  worked  could  truly  be   loitobottom 
said  never  to  lose  its  character  as  a  movable  chattel.  Bsbey. 

We  therefore  think  that  the  case  of  HeUawell  v.  East" 
wood  (a)  ^vras  well  distinguished  from  cases  like  the  pre« 
sent  in  JUaiher  v.  Fraser  (i),  and  that  all  the  fixed  articles 
in  the  present  case  were  such  articles  as  were  considered 
to  be  in.  the  nature  of  trade  fixtures  by  the  Court  of 
error  in  CUmie  v.  Wood  (c)  in  regard  to  the  machinery 
there  in  dispute,  and  that  they  passed  to  the  defendants 
under  their  mortgage  and  subsequent  conveyance. 

The  articles  which  we  consider  to  be  merely  movables 
are  the  washer  or  washing  machine,  the  press  plates 
and  papers,  the  loom  machine,  the  beaming  frame,  the 
desk  in  the  counting  house,  the  condenser  bobbins,  the 
fencings  and  clogs. 

Judgment  accordingly  (d), 

(a)  6  Exch,  295.  (b)  2  K.  ^  J.  636. 

(c)  38  L.  J.  Exch,  223;  i.  5.  4  Exch.  328. 

{d)  Bee  Ex  parte  Astbury,  38  L,  J.  Bank,  9;  L,  R.  4  Chanc,  App. 
630;  and  Tamer  v.  Cameron^  post. 


Babbeb  against  Fleming.  Mondav, 

November 


15th. 


On  the  7th  Juffuet,  1866,  the  acents  of  the  owners  of  the  ship  C,   jir    .^  . 
len  lying  at  Bombay,  chartered  her  at  Liverpool  for  a  voyage  from   ^™1* 
Rowland  8  Island  to  a  port  in  the  United  Kingdom  for  a  cargo  of  guano,    rtrJ^^ 


freight  to  be  paid  at  port  of  discharge,  the  ship  to  be  at  Howlands  r^j^ 

bland  on  or  before  the  1st  June,  1867,  op  the  charterer  to  have  the  j^^^j^ 

option  of  declaring  the  charter  void.     On  the  7th  Septeinher,  1866,  the  ."t  "? 

plaintifi^  on  behalf  of  tie  owners  of  the  C,  effected  an  insnrance  with  ^?!JL!-j* 

the  defendant  at  and  from  Bombmf  to  HowUmde  Island,  while  there,  and  i^J^^^*^ 

thence  to  any  port,  &c.  in  the  TJnited  Kingdom,  on  freight  chartered  or  ^^       ' 
otherwise  vaJu^  at  ;C3600  in  the  ship  d,    It  was  lawful  for  the  ship  to 
saQ  to  and  touch  and  stay  at  any  ports  whatsoever  without  pr^'udice 
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1869. 


Ba&bbb 

V. 

Flxmiho. 


to  the  insaranoe,  which  was  against  the  usual  perils.  On  the  4th  Sep- 
tember, the  C.  sailed  in  ballast  under  the  charter  from  B&mb^  far  Hait- 
lancPs  Island.  She  got  out  of  her  course,  and  on  the  25th  December  ran 
ashore  on  the  coast  of  New  Zealand,  The  owners  declined  to  frimish 
the  fimds  necessaiy  for  repairins  her,  and  the  cwptain  wms  vn*hle  to 
borrow  money  on  a  bottomiy  bond  except  on  condition  that  he  would 
charter  the  C.  to  the  lender  for  a  carso  of  "timbcor  from  New  Zealand  to 
England,  Ulttmatelj  the  C.  was  abandoned  to  the  holder  of  the  bottomiy 
bond ;  the  repairs  were  completed  and  a  cargo  of  timber  bzon^t  to 
EngUmd  for  Uie  holder  of  the  bottomiy  bond.  At  the  trial  a  Tesdict 
was  entered  for  the  plaintifl^  with  leave  to  move  to  enter  it  for  the 
defendant^  the  Court  to  have  power  to  draw  infexenoes  of  £Mt^     field, 

1.  That  when  the  C,  sailed  from  Bombay  the  chartered  freight  had 
come  into  existence,  and  the  owners  had  an  insurable  interest  in  it. 

2.  That  the  terms  of  the  charterparty  whidi  allowed  the  C  to  take 
in  a  cargo  on  the  passage  from  Bamhmf  to  HowUmie  Idand  did  not 
preyent  the  interest  from  attaching. 

3.  Qtuere,  whether  the  policy  would  apply  to  freight  which  migfaC  be 
earned  on  the  passage  from  Bombay  to  HowUmSe  Ulandt 

4.  Held,  that  it  was  a  question  for  the  jury  whether  there  was  a  total 
loss  by  the  perils  of  the  sea.  But  there  was  abundant  eyidance  in  the 
affirmatiye. 


T^ECLABATION  on  a  policy  of  insiiraiice  from 
Bombay  to  HawULfuPs  bland  and  thence  to  tbe 
United  Kingdom  for  freight  under  a  charterparty  from 
Howland^t  Island  to  Great  Britain^  alleging  that,  the 
ship  being  wholly  lost  on  her  way  from  Bombay  to 
Rowlands  Island  by  perils  insured  against,  the  chartered 
freight  was  wholly  lost. 

On  the  trials  before  Hannen  J.,  at  the  London  Sit- 
tings after  Hilary  Term^  it  appeared  that  on  the  7th 
Auffust,  1866,  the  agents  of  the  owners  of  The  Cambodia^ 
then  lying  at  Bombay  awaiting  orders  for  her  homeward 
voyage,  by  a  charterparty,  which  was  in  a  printed  form, 
chartered  her  at  Liverpool  for  a  voyage  from  HowlamCs 
Island  to  a  port  of  discharge  in  the  United  Kingdom  for 
a  full  and  complete  cai^o  of  guano  at  Howland^s  Island; 
freight  to  be  paid  at  port  of  discharge;  the  ship  to 
be  at  HowlandU  Island  on  or  before  the  Ist  June,  1867, 
or  the  charterer  to  have  the  option  of  declaring  the 
charter  null  and  void. 
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On  the  7th  September,  1856,  the  plaintiff;  on  behalf       iggg. 
of  the  owners  of  The  Cambodia,  effected  an  insnraDce      BAXBm 
at  LlotfiPs,  which  the  defendant  underwrote,  "at  and     j-j^^Jf^j^, 
from   Sanihay  to  Howland?$  Island,  while  there,  and 
thence  to  any  port  or  ports,  place  or  places  of  call  and 
discharge   in  the  United  Kingdom,  in  any  order,''  for 
20002.    on    freight,  chartered  or   otherwise,  valued  at 
3600/.^   in  the  ship  Cambodia,     It  was  lawful  for  the 
ship  on  that  voyage  to  proceed  and  sail  to  and  touch 
and   stay  at  any  ports  or  places  whatsoever  without 
prejudice  to  the  insurance,  which  was  against  the  usual 
perils,  and  there  was  the  usual  sue  and  labour  clause. 

On   the  4th  October  The  Cambodia  sailed  in  ballast 
under  the  charter  from  Bombay  for  Howland*s  Island, 
which  is  one  of  the  Chincha  Islands.    Being  short  of 
provisions  she  made  for  Hobari  Town,  in  Tasmania,  and 
meeting  with  bad  weather  she  got  out  of  her  course, 
and  on  the  26th  December  ran  ashore  on  the  coast  of 
New  Zealand.     Having  been  got  into  port,  a  survey  was 
made  with  a  view  to  repairing  her.   The  owners  declined 
to  supply  funds  for  the  expenses,  and  the  captain  was 
unable  to  borrow  money  except  on  a  bottomry  bond  on 
condition  that  he  would  charter  the  vessel  to  the  lender 
for  a  cargo  of  timber  from  New  Zealand  to  England. 
The  money  so  obtained  was  insufficient  for  the  repairs, 
and  in  June  an  agent,  who  had  been  sent  from  England 
by  the  underwriters  on  ship,  and  acted  also  for  the 
owners,  after  surveys  and  consultation,  determined  that 
it  was  useless  to  repair  her  and  abandoned  her  to  the 
holder  of  the  bottomry  bond.   He  completed  the  repairs, 
so  that  the  ship  was  fit  to  take  a  cargo  of  timber,  which 
was  brought  to  Englanaiot  him  in  March  1868. 
A  verdict  was  entered  for  the  plaintiff,  with  leave  to 
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1869.       move  to  enter  it  for  the  defendant ;  the  Court  to  have 

Baeber      power  to  draw  inferences  of  hcL 

YuauMQ  ^^  Easter  Term,  Mhoard  obtained  a  rule  accxirdingly, 

on  the  ground  that  there  was  no  loss  of  fireight  within 
the  policy,  and  that  no  freight  attached,  and  tbat  the 
plaintiff  abandoned  the  chartered  yoyage  and  so  lost  the 
policy  by  Us  own  act. 

Manisty  {Lopes  with  him)  shewed  cansa — ^The  ques- 
tion is,  whether  there  has  been  a  loss  of  freight.     If  the 
ship  had  sailed  from  Bombay  on  a  seeking  voyage,  and 
no  cargo  had  been  provided  at  a  port  of  loading,  there 
would  be  no  loss  of  freight  by  her  being  prevented  bj 
the  perils  of  the  seas  fix)m  reaching  a  port     Bat  here 
the  ship  was  sailing  under  a  charterparty,  by  which 
freight  was  secured  on  her  reaching  HowlaiuPs  IJandf 
and  proceeding  thence  on  the  prescribed  voyage ;  1  Ar- 
nould  on  Insurance,  pp.  419-420,  8rd  ed.,  citing  IJavidson 
V.  Willasey^a).     [CockbumC  J.    There  the  ship  had 
reached  the  port  at  which  she  was  to  take  in  the  caigo 
under  the  charterparty.]     Here  the  voyage  under  the 
policy    commenced  as  soon   as  the  ship  sailed  from 
Bombay,  and  the  policy  was  intended  to  embrace  perik 
of  the  sea  which  should  prevent  the  ship  reaching  How- 
land*s  Island.    [Blackburn  J.    In  1  PhiHips  on  Insurance, 
p.  192,  §  835,  8rd  ed.,  which  is,  in  my  opinion,  the  best  * 
book  on  the  subject,  there  is  a  passage  which  exactly 
describes  the  present  case.]     The  chartered  fright  is 
calculated  on  the  voyage  fit)m  Bombay  to  HowlanJs 
Island  as  well  as  on  the  voyage  from  HowlandCs  Island 
to  the  United  Kingdom,  and  tiierefore  attached  as  soon 
as  the  vessel  sailed  from  Bombay.    How  could  a  ship- 

(a)  IM.^S.  313. 
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owner  liaving  such  a  charter  as  this  insure  the  chartered       1869. 
freight,  which  is  clearly  an  insurable  interest,  except  by       babbbb 
a  policy  for  the  whole  voyage?  Flemiho 

JUitward  and  FuUartan,  in  support  of  the  rule. — The 
policy  never  attached  with  respect  to  the  freight  in- 
tended to  be  insured,  for  it  never  was  in  existence.    The 
ship  had  not  commenced  earning  the  fireight  insured. 
TRiere  is  no  provision  in  the  charterparty  that  the  ship 
shonld  proceed  with  all  convenient  speed  to  the  port 
of  loading ;   it  is  only  stipulated  that  she  shall  be  at 
HowlandPs  Island  on  the  1st  June,  1867,  and  the  interval 
would  not  be  required  for  a  direct  voyage  firom  Bombay 
to  that  island.    The  charterparty  allowed  a  cargo  to  be 
taken  from  Bombay  to  Howland*s  Island,    The  words 
''  chartered  freight  or  otherwise''  would  apply  to  the 
freight  from  Bombay  to  Rowland? s  Island,  if  any  had 
been  earned.     The  risk  upon  chartered  freight  has  not 
attached  until  something  required  by  the  charterparty 
has  been  done  under  it  with  the  intention  of  or  towards 
performing  the  charterparty.  In  Thompson  v.  Taylor  (a) 
the  charterparty  contained  a  stipulation  that  the  ship 
should  sail  from  London  to  Teneriffe,  there  to  take  on  . 
board  cargo  and  proceed  to  Barbadoes,  where  freight 
was  to  be  paid  on  the  quantity  shipped.    The  insurance 
was  on  the  freight  at  and  from  London  to  Teneriffe  and 
at  and  from  thence  to  any  of  the  West  India  Islands. 
The  ship  was  lost  on  her  voyage  from  London  to  Tene^ 
riffe;  but  there  was  an  inchoate  performance  of  the 
charterparty.     [Blackburn  J.     Here  the  shipowner  in- 
sured himself  on  a  voyage  direct  to  HowlancPs  Island, 
and  the  ship  sailed  on  that  voyage,  though  in  the  eight 

(a)  6  r.  /?.  478.^ 
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1869.        months  preceding  the  Ist  June^  1867,  she  might  have 
Baebib      made  a  voyage  which  would  hare  been  a  deviation.] 
Flbmiko.      ^^  Everth  v.  Smith  (a),  where  the  insurance  was  at  and 
from  Riga^  and  the  ship  was  chartered  to  take  an  oat- 
ward  cargo  to  and  a  homeward  cargo  from  Ripa^  Ix>rd 
EUenboroujfh  said,  p.  284,  '"The  charterparty  is  only 
material  to  shew  that  upon  the  ship's  arrival  at  Jt^a 
there  was  an  inchoation  of  the  risk.''     [They  also  cited 
Barclay  v.  StirKng  (6).]    There  was  no  total   loss  of 
freight,  as  another  freight  was  earned  by  the  holder  of 
the  bottomry  bond,  and   no  constructive  total    loss, 
BenMon  v.  Chapman  (c).  Potter  v*  Rankin  (d). 

The  plaintiff  abandoned  the  voyage  for  which  freight 
was  insured.  [Coekbum  C.  J.  Whether  the  assured 
intended  to  abandon  the  voyage  was  a  question  for  the 
jury.] 

CocKBUBN  C.  J.  The  rule  must  be  discharged.  The 
first  question  is,  whether,  this  being  a  policy  for  freight 
to  be  earned  under  a  charterparty  by  which  the  ship 
was  to  go  fit)m  Bombay  to  HowlawPs  Island,  there  to  take 
in  a  cargo  and  bring  that  cai^  from  Howland*»  Island 
to  the  United  Kingdom,  and  the  vessel  having  started 
from  Bombay  upon  the  voyage,  and  having  been  pre- 
vented by  perils  of  the  sea  from  reaching  HowUmts 
Island,  the  assured  can  recover.  The  authoritv  of 
Phillips  an  Insurance,  §  835,  is  directly  in  point  in 
favour  of  the  asstured ;  and,  independently  of  authority, 
I  am  clearly  of  opinion  that  he  can  recover.  As  soon 
as  a  vessel  is  chartered  for  a  voyage  from  port.  A.  to 

(a)  2M.f8,  278.  {b)  6  Af.  #  A  6. 

(c)  2  ff.  L.  a  696. 

{d)  37  L.  J.  C.  P.  267;  L.  R.  3  C.  P.  562. 
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port  A,  and  to  take  in  a  cargo  there,  and  bring  it  to        1869. 
the  UnUed  Kingdom^  or  take  it  to  any  other  port  for       babbm 
freight^  the  shipowner  has  an  interest  in  securing  the     yjmivq. 
fireight  to  be  earned  under  the  charter,  and  this  interest 
is  insurable  ;  he  loses  the  freight  and  the  benefit  of  his 
charter  by  the  ship  being  disabled  on  her  voyage  to  the 
port  at  whicb  the  cargo  is  to  be  loaded,  and  firom  which 
it  is  to  be  brought,  just  as  much  as  he  would  lose  it  by 
a  disaster  arising  firom  the  perils  insured  against  between 
the  port  of  loading  and  the  port  of  discharge.    There- 
fore it  is  an  appreciable  interest,  and  may  be  insured. 
It  is  a  fallacy  to  say  that  the  fireight  is  earned  by 
bringing  the  cargo  from  the  port  of  loading  to  the  port 
of  discharge :  it  is  earned  by  the  whole  voyage.    The 
shipowner  who  sends  his  ship  empty  upon  a  voyage 
takes  care  to  make  the  freight  commensurate  with  the 
expense  and  risk  of  the  ship  going  out  to  the  port  of 
loading,  as  well  as  firom  it  to  the  port  of  discharge. 

The  only  doubt  here  is,  whether  the  policy  applies  to 
a  voyage  under  this  charterparty.  By  the  terms  of  the 
charterparty  the  shipowner  was  at  liberty  after  his 
vessel  left  Bombay  to  go  upon  other  voyages  with  other 
cargoes  to  other  ports  before  reaching  HotolantPs  Island^ 
where  he  was  to  load  the  cargo,  it  being  only  stipulated 
that  the  ship  should  be  at  HowhtfuPs  Island  on  or  before 
a  given  date.  It  may  be  that  if  the  ship  had  gone  on 
some  other  voyage  antecedently  to  her  going  to  Haw* 
landti  Island  that  would  have  been  a  deviation  which 
would  have  avoided  the  policy  so  far  as  relates  to  a  dis- 
aster happening  before  her  arrival  at  Rowland^ s  Island. 
But  it  is  plain  that  the  shipowner  did  not  contemplate 
availing  himself  of  the  liberty  which  the  charterparty 
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1869. 


Fleviko. 


gave.    This  policy  being  on  freight  to  be  earned  bjr  a 
Babbke      voyage  fro™  Bombay  to  Howlands  hUmd,    and   from 
^-  BawlancPs  Island  to  the  United  Kingdom,  we  mast  take 

it  that  he  had  in  yiew  the  voyage  which  the  ship  actually 
made,  namely  from  Bombay  to  HowUtndPi  Island,  and 
from  Rowland? z  Island  after  taking  in  the  cargo  to  the 
United  Kingdom,  and  the  policy  is  applicable  to  that 
Toyage. 

Then  it  was  objected  that,  as  there  was  notbing^  to 
prevent  the  assured  from  carrying  cai^  from  Bcfmbay 
to   Howlandfs  Island,   the  policy  would   attach    upon 
freight  in  respect  ot  a  cargo  between  Bombay  and  ffow- 
land's  Islands  as  much  as  upon  the  freight  relating  to 
the  cargo  to  be  carried  from  Howlands  Idand  to  the 
United  Kingdom ;  that  is,  the  terms  of  the  policy  are 
large  enough  to  embrace  what  was  not  in  the  contenn' 
plation  of  the  parties.     It  is  not,  however,  necessary  to 
consider  what  would  have  been  the  result  if  it  had  been 
sought  to  apply  the  policy  to  freight  between  Bombay 
and  Howland^s  Island,    It   may  be  firamed   in  larger 
terms  than  were  necessary  with  reference  to  the  inten- 
tion of  the  parties,  but  it  is  enough  for  that  which  was 
intended. 

As  to  the  second  part  of  the  case  it  is  said  that, 
assuming  that  the  policy  was  operative  to  protect  the 
assured  in  respect  of  loss  of  freight  by  reason  of  the  ship 
not  being  able  to  get  to  Howland^s  Island,  still  he  is  not 
entitled  to  recover  because  it  was  his  own  fault  that  the 
ship  did  not  get  there ;  in  other  words,  that  the  failure 
to  get  there  was  not  in  consequence  of  the  perils  of  the 
sea,  because  the  partial  damage  the  vessel  sustained 
could  have  been  remedied.    But  that  was  eminently  a 
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question  for  the  jury,  which  neither  party  submitted  to        1869. 
the  learned   Judge,  should  be  withdrawn  from  the  jury       Barbku, 
and  rrferred  to  the  Court;  nor  did  my  learned  brother      p^Biiwo. 
reserve  leave  upon  it    And  if  we  were  to  send  the  case 
for  a  ne-w  trial  the  jury  could  only  come  to  one  con- 
clusion^ namely,  that  there  was  a  constructive  total  loss 
quoad  the  voyage  to  Rowland* s  Island  and  thence  to 
the  Untied  Kingdom,  so  as  to  carry  with  it  the  loss  of 
the  chartered  freight. 

BuLCKBURN  J.    This  is  a  policy  of  insurance  upon  a 

▼oyage  from  Bombay  to  Howlan^i  Island  and  thence 

to  the  United  Kingdom.    The  nature  of  the  thing  in* 

aured  is  freight ''  chartered  or  otherwise/'  So  that  upon 

the  &ce  of  the  policy  there  is  a  bargain  between  the 

insured  and  the  underwriters,  by  which  if,  during  that 

voyage^  freight  is  lost  by  one  of  the  perils  insured 

against,  the  underwriters  shall  pay.    Two  things  are 

necessary  to  support  the  claim :  first,  the  loss  of  freight 

existing;  and  secondly,  loss  by  a  peril  insured  against 

during  the  voyage. 

The  first  question  is,  whether  this  chartered  freight  had 
come  into  existence,  or  the  interest  in  it  had  attached  at 
the  time  the  accident  happened  which  caused  the  alleged 
loss.  So  long  as  the  freight  is  contingent,  or  merely 
probable,  or  the  shipowner  has  only  the  hope  of  getting 
it,  if  the  ship  is  lost  he  would  not  lose  freight,  but  only 
the  hope  of  earning  it.  On  the  other  hand,  the  law  is 
thus  laid  down  in  Phillips  on  Insurance,  sect.  xi.  §  326, 
"  In  regard  to  the  commencement  of  this  interest,''  t.  e., 
in  freight,  ''  it  is  a  general  rule  that  it  commences  not 
only  by  the  vessel  sailing  with  the  cargo  on  board,  but 
also  when  the  owner,  or  hirer,  having  goods  ready  to  ship, 
VOL.  X.  3  m  b.  &  s. 
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1869.       ^^  ^  contract  with  another  person  for  freight,  has  com- 
BABBiot      nienced  the  voyage,  or  incurred  expenses  and  taken 
FLUfuio      **®P8  towards  earning  the  freight"     That  is  the  accurate 
rule,  and  is  supported  by  several  American  cases.     When 
a  shipowner  has  got  a  contract  with  another  person  undor 
which  he  will  earn  fre^ht,  and  has  taken  steps  or  in- 
curred expense  towards  earning  it,   his  interest  has 
become  inchoate,  and  if  afterwards  destroyed  hy  one  of 
the  perils  insured  against  ought  to  be  paid  for  hy  the 
underwriters.     In  the  same  book,  §  335,  an  jimerican 
case  is  cited  for  the  following  proposition : — ''  A  vessel 
being  chartered  from  A.  to  £.,  the  interest  in  the  fieight 
commences  under  the  charterparty  on  the  vessel's  sailing 
for  ^.,  either  in  ballast  or  with  a  small  quantity  only  of 
goods,  for  £.''   And  then  the  author  explains  the  propo- 
sition, '^  That  is,  if  the  prior  passage  is  merely  preliminary 
to  the  one  for  which  the  vessel  is  chartered,  having  no 
cai^  deliverable  at  A.  or  any  intermediate  port,  and 
the  object  in  the  passage  to  A.  is  merely  to  prosecute 
the  voyage   thence  to  jB.,  the  interest  in  the  whole 
freight  under  the  charterparty  accrues  on  the  commence- 
ment of  the  first  passage.''    That  explanation  describes 
this  very  case.    It  would  be  a  di£Ferent  question  if  the 
voyage  had  been  one  earning  freight  from  Bombay  to 
HowlandHi  Island.     I  do  not,  however,  say  that  in  that 
case  the  policy  would  not  have  attached.    Mr.  FuUarion^ 
in  his  argument,  did  not  dispute  that  if  the  charter- 
party  had  been,  as  in  each  of  the  cases  cited,  in  the 
ordinary  terms,  viz.,  that  the  ship,  being  at  Bombay, 
should  with  all  convenient  speed  proceed  to  Howlanfs 
Island^  and  there  load  a  cargo,  as  soon  as  the  ship 
sailed  from  Bombay  to  Rowlands  Island  the  interest  in 
the  freight  would  attach,  and  there  would  be  a  com- 
mencement of  the  risk.     But  he  wished  to  make  a  dis- 
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tinction  wlien  the  cbarterpartj  only  required  that  the       18G9. 
ship  should  be  at  the  port  of  loading  by  a  particular      barber 
day,   and,  if  there,  then  freight  should  be  received,      flemiiio. 
That  however  is  not  within  the  spirit  and  reason  of  the 
mle  ;  for  the  interest  in  freight  commences  because  the 
shipowner  has  acted  so  &r  under  the  contract  as  to 
shew  that  it  is  no  longer  speculative  and  has  done  some- 
thing  towards  making  the  contingent  interest  a  real 
thing,  which  thing  is  lost.    Therefore  as  soon  as  the 
ship,  although  not  bound  to  go  direct  from  Bombay  to 
ffawlamTs  Island,  had  begun  to  sail  for  that  purpose  the 
interest  in  the  chartered  freight  attached. 

Then  comes  the  question  whether  the  freight  was  lost 
by  the  perils  of  the  sea.  There  was  ample  evidence  to 
go  to  the  jury  that  when  the  ship  was  stranded  on  the 
coast  of  New  Zealand  she  was  in  such  a  state  that  to 
repair  and  send  her  to  Howland's  Island  in  a  condition 
to  earn  the  freight  would  have  cost  more  than  she  was 
worth,  and  no  evidence  to  the  contrary  was  given.  The 
defendant's  counsel  might  have  asked  that  the  question 
should  go  to  the  jury.  It  is  not  referred  to  the  Court 
under  the  terms  in  which  the  leave  was  reserved.  In  fact 
the  vessel  never  was  repaired,  and  therefore  the  point 
attempted  to  be  raised  in  Bensmi  v.  Chapman  (a)  does 
not  arise  here.  The  subsequent  contract  with  the  per- 
son who  advanced  the  money  by  which  he  was  to  have 
the  security  of  a  charter  of  the  vessel  for  a  cargo  of 
timber  did  not  undo  the  fact  that  the  ship  could  not 
have  been  repaired  so  as  to  have  gone  to  Rowland? s 
Island,  and  did  not  prevent  there  being  a  total  loss. 

Hannen  J.    This  policy,  to  whatever  else  it  may  be 

(fl)  2  H.  L.  C.  69G. 

3  M  2 
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18G9,        applicable,  includes  the  freight,  which  is  the  sabject  of 
Barbir       *^*®  action.     It  may  or  may  not  apply  to  fr^ht  which 
might  have  been  earned  on  the  way  from  Bombay  to 
Howland's  Island,  or  to  freight  other  than  the  chartered 
freight ;  but  this  particular  freight  is  specified    under 
the  terms  of  the  policy,  inasmuch  as  it  is  chartered 
freight  from  Howland's  Island  to  the  United  Kingdom, 
The  only  question  which  remains  is,  whether   the 
subject  of  insurance  has  been  lost  by  the  perils  insured 
against,  and  that  depends  upon  the  rule  laid  down  in 
the  cases  as  to  what  is  such  a  bringing  into  existence 
of  the  thing  which  is  to  be  the  subject  of  insurance  as 
to  make  the  liability  of  the  underwriters  attach.     The 
present  case  clearly  comes  within  the  rule  as  stated  in 
Phillips  on  Insurance,  sect  xi.  §  328,  and  as  laid  down  hy 
Lord  EUenborough  in  Davidson  t.  fViUauy  (a),  where, 
in  dealing  with  a  policy  on  the  freight  upon  a  voyage 
which  was  to  consist  of  two  parts,  he  said,   p.  316, 
"The  interest  intended  to  be  insured  was  the  freight 
which  the  assured  would  have  earned  under  the  terms 
of  the  charterparty,  if  the  voyage  had  not  been  stopped 
by  the  perils  insured  against. ''  Applying  that  rule  to  the 
present  case,  if  the  voyage  in  the  course  of  which  the 
freight  was  to  be  earned,  treating  it  only  as  a  voyage 
from   Howland^s  Island  to  the   United  Kingdom,  could 
have  been  carried  out,  the  loss  would  not  have  been 
sustained.     It  was  prevented  from  being  carried  out 
by  the  perils  of  the  sea  disabling  the  vessel  fix>m  pro- 
secuting that  voyage.     It  is  said  that  the  vessel  was 
not  prevented  from  prosecuting  the  voyage  contemplated 
by  the  charter  by  perils  insured  against,  but  by  the  free 
will  of  the  representative  of  the  owners  in  accepting 
another  charterparty.    But  no  such  point  was  presented 

{a)  1  M.  4'  S.  3J3. 
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at  the  trial,  and  if  it  had  been  it  was  for  the  jury  and 
not  for  the  Court,  because  it  involved  an  inquiry  into 
the  physical  condition  of  the  ship  after  it  had  been 
stranded  on  the  coast  of  New  Zealand. 
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1860. 


Barbeu 

V. 

Flkmino. 


Hates  J.  concurred. 


Rule  discharged. 


IN    THE  EXCHEQUER  CHAMBER. 


DiQNAM  against  Baily. 

Declaration  against  the  defendant  as  sherifTfor  the  escape  of  B.  Pleas. 

First,  not  guilty.     Secondly.  That  B,  was  discharged  from  custody  on 

the  production  of  a  certificate  of  the  registration  of  a  composition  deed 

under  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.  a.  198.    Issue 

on  both  pleas.    Demurrer  to  the  second  plea.   Beplication  to  the  second 

plea.     That  the  plaintiff's  cause  of  action  against  B,  first  accrued  after 

the  making  and  after  the  registration  of  the  deed,  and  the  plaintiff 

was  not  amongst  the  creditors  of  B,  bound  by  the  deed.     The  Court 

of  Queen's  Bench  gave  judgment  that  the  second  plea  was  bad,  and  the 

replication  good  (8  B.  ^  8,  744),  staying  judgment  until  the  trial  of 

the  iasues  in  fact.    On  the  trial  it  appeared  that  B.  executed  a  deed  of 

comnosition  under  stat.  24  &  26  Vict.  c.  134.  s,  198.,  which  was  regis- 

terea  immediately.    At  this  time  a  bill  drawn  by  C.  and  accepted  by  B. 

was  running.    The  bill  was  indorsed  to  the  plaintiff.    After  it  became 

due  the  plaintiff  sued  B.  on  the  bill  and  obtained  judgment  against  him, 

and  the  sheriff  haTing  arrested  B.  on  a  ca.  sa.  discharged  him  on  the 

production  of  the  certificate  of  registration  of  the  deed.    A  verdict  was 

found  for  the  plaintiff  on  the  plea  of  not  guilty,  the  jury  assessing  the 

damages  at  the  amount  of  the  judgment  debt,  and  for  the  defendant  on 

the  issue  on  the  replication  to  the  second  plea. 

In  the  Queen's  Bench, 

1.  Held,  that  the  plaintiff's  debt  was  barred  by  the  deed,  and  there- 
fore the  sheriff  was  justified  in  discharging  B.  upon  the  production  of 
the  certificate. 

2.  QiMfre^  whether  the  certificate  would  have  protected  the  sheriff  if 
Ae  plaintiff  had  replied  that  B.  had  an  opportunity  of  pleadii)g  the  deed 
and  did  not  do  so. 

3.  Held,  that  the  defendant  was  entitled  to  the  postea,  and  to  have 
judgment  entered  for  him,  as  the  replication  to  the  second  plea  and  the 
vezoict  on  that  issue  cured  the  defect  in  the  second  plea,  and  shewed 
that  the  defendant  had  succeeded  on  the  merits. 

In  the  Exchequer  Chamber, 

4.  Held,  that  the  replication  was  informal  for  not  shewing  that  the 
defendant's  debt  was  not  barred  by  the  deed. 

5.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  the 
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ri870  1        defendant  was  entitled  to  judgment  on  the  whole  recofrd,   for,  per 

*-  '-'        KeUif  C.  B.,  Martin  B.  und  Brett  J.,  the  defect  (if  any)  in  the  second 

DiOHAM        P^®*  ^"^  cured  by  the  replication,  which  tendered  the   true  issue 

^  in  the  cause,  viz.  whether  Uie  debt  nnder  all  the  etrcumatances  was 

Bailt.         harred  by  the  deed,  and  the  defendant  having  joined  issue  ^V^  ^^ 

replication  and  succeeded  on  it  was  entitled  to  judgment :  per  ChanntU 

and  aetuby  BB.,  and  Keating  and  Smith  JJ.,  the  second  plea»  though 

perhaps  iidfonnal,  was  sufficient,  and  the  replication  to  it  also  sufficient ; 

but  the  defendant  having  succeeded  on  the  replication  was  entitled  to 

judgment* 


T^ECLARATION  against  the  defendant  as  sheriff  of 
Kent  for  the  escape  of  T.  Brassington^  arrested  on 
final  process. 

Pleas.    Firsts   not  guilty.      Second^   that   after  the 
defendant  had  taken  Brasgington  in  execution  of  the 
writ  Brassington  produced  to  the  defendant  or  his  officer 
and  then  gave  to  the  defendant  or  his  officer  a  copy  of 
the  certificate,  under  the  seal  of  the  Court  of  Bank- 
ruptcy and  the  hand  of  the  deputy  chief  registrar  of 
the  Courts  of  the  due  registration  of  a  deed  or  instru- 
ment made  and  executed  between  Brassington  and  his 
creditors  within  the  true  intent  and  meaning  of  the 
198th  section  of  The  Bankruptcy  Act,  1861,  24  &  25 
VicL  c.  134.,  and  the  other  statutes  relating  thereto; 
wherefore  the  defendant  thereupon  released  and  dis- 
charged Brassington  out  of  his  custody  in  pursuance  of 
the  provisions  of  the  statute  in  that  behalf. 

Issue  on  both  pleas. 

Second  replication  to  the  second  plea.  That  the  plain- 
tifTs  cause  of  action  against  Brassington  upon  and  in 
respect  of  which  the  judgment  was  recovered  first  arose 
and  accrued  to  the  plaintiff  after  the  making  and  after 
the  registration  of  the  deed,  and  the  plaintiff  was  not  a 
creditor  of  Brassington  in  respect  of  the  cause  of  action 
when  the  deed  was  made,  nor  when  it  was  produced  and 
left  for  registration,  nor  until  after  the  certificate  was 
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granted,  and  the  plaintiff  was  not  amongst  the  creditors      [I870.] 
referred  to  or  intended  to  be  bound  by  the  deed. 


Bailt. 


DlONAM 

Demurrer  to  the  second  plea,  and  joinder  therein.  ^J;^ 

Issue  upon  the  second  replication. 
Demurrer  to  the  second    replication,   and   joinder 
therein. 

In  Hilary  Term,  1868,  the  Court  held  that  the  second 
plea  was  bad  and  the  second  replication  to  that  plea 
good.      See  S  B.  Sf  S.  744. 

On  the  trial  of  the  issues  in  fact,  before  Mellor  J.,  at 
the  T^ondon  Sittings  after  Easter  Term,  1868,  it  appeared 
that  on  the  27th  November,  1866,  the  plaintiff  commenced 
an  action  against  Brassington  on  a  bill  of  exchange, 
dated  the  17th  AprUy  1866,  drawn  at  three  months  by  one 
Clayton  to  his  own  order  on  and  accepted  by  Brassington. 
The  bill  became  due  on  the  20th  Jult/y  and  was  indorsed 
by  Clayton  to  the  plaintiff  after  maturity.     On  the  20th 
June^  Brassington  executed  a  deed  of  composition  under 
Stat.  24  &  25  Vict,  c,  134.,  which  was  duly  registered 
immediately.     Brassington  did  not  plead  the  deed,  and 
judgment  was  signed  on  the  11th  December  for  20/.  9«.  9c/. 
debt  and  interest,  and  3/.  %s.  costs.     A  ca.  sa.  was 
issued  for  the  amount  and  delivered  to  the  officer  of  the 
defendant,  the  sheriff  of  Kent;  and  the  officer,  having 
arrested  Brassington  on  the  15  th  December ,  discharged 
him  on  his  producing  a  copy  of  the  certificate  of  regis- 
tration of  the  deed. 

The  jury  found  the  issue  upon  the  plea  of  Not  guilty 
for  the  plaintiff  and  the  other  issues  for  the  defendant, 
and  they  assessed  the  damages  of  the  plaintiff  at 
23/.  \7s.  9d.i  and  costs  at  40«.,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  defendant  if  the  Court 
should  be  of  opinion  on  the  facts  that  the  plaintiff's 
cause  of  action  was  barred  by  the  deed. 
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[1870.]  A  rule  was  obtained  accordingly :  against  which,  in 

DioHAM       Easter  Term,  May  7th,  1869, 


BjLILT. 


Dighy  Seymour  (BuUen  with  him)   shewed   causes — 
[m]^'        First     On  the  demurrer  to  the  second  plea  the  Conrt 

decided  that  the  sheriff  was  not  justified,  under  The 
Bankruptcy  Act,  1861,  24  &  25  Fict  c.  134^  s.  198.,  in 
discharging  a  debtor  from  arrest  upon  the  production  of 
a  certificate  of  registration  of  a  deed  where  the  debt  for 
which  the  debtor  was  arrested  did  not  accme  till  after 
the  date  of  the  deed.  See  S  B.i^  S.  744.  But  here  the 
bill  was  not  due  and  was  not  indorsed  to  the  plaintiff 
till  after  the  deed  was  executed. 

Secondly.  Brassington  had  an  opportunity  of  pleading 
the  deed  and  did  not  do  so ;  therefore  he  cannot  avail 
himself  of  the  protection  of  sect.  198;  Rossie  v.  Bailey  (a)* 
[He  was  then  stopped.] 

Raymond^  in  support  of  the  rule. — First.  The  com- 
position deed  operated  as  a  discharge  of  the  plaintiff's 
debt.  The  plaintiff  took  the  bill  of  exchange  after  it 
was  due,  and,  by  stat.  12  &  13  Vict  e.  10&  s.  172.,  it 
would  have  been  a  provable  debt  under  a  bankruptcy, 
though  not  payable  at  the  time,  and  therefore  would 
have  been  discharged  by  the  certificate  of  conformity 
under  sect.  200.  Under  stat.  24  &  25  VicU  c.  134.  t.  192. 
a  deed  of  composition  has  the  same  effect  as  an  adjudi- 
cation in  bankruptcy,  and,  by  sect  198,  the  certificate  of 
registration  of  the  deed  is  available  as  a  protection  in 
bankruptcy ;  though  probably  on  an  application  to  the 
Court  of  Bankruptcy  for  bis  discharge  he  would  not 
have  been  entitled ;  Ames  v.  Colnaghi  (&).  Also  nnder 
stat  12  &  13  Vict.  c.  106.  s.  113.  the  bankrupt,  if 
arrested  for  the  debt,  would  have  been  entitled  to  his 

(a)  SB,  ^8.  748.  {b)  37  L.  J.  C.  P.  159;  L.  R.  3  C.  P.  359. 
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discbarge.     [He  cited  TFood  v.  De  Mattos,  in  error  (a),      [1870.] 
Exley  ▼.  IngUi  (i).]     The  debt  being  barred,  the  execu-       Dioham" 
tiou  creditor  has  no  right  to  recover  anything  from  the       Bjult. 
execution  debtor.    It  would  be  a  strong  thing  to  say 
that  the  sheriff^  when  liable  to  a  penalty  for  detaining  a 
debtor,  is  not  entitled  to  discharge  him. 

Secondly.  Rossie  v.  Bailey  (c)  does  not  apply  to  the 

facts  of  the  present  case.    The  debtor  loses  the  benefit 

of  the  certificate  by  not  pleading  the  deed.    Bnt  here 

the  question  is  between  the  creditor  and  the  sheriff 

\^L,uih  J.    This  point  does  not  arise  upon  the  pleadings. 

The  plaintiff  should  have  replied  that  the  debtor  had 

not  pleaded  the  deed.] 

Digby  Seymour  asked  leave  to  amend,  which  was 
refused.  [Mellor  J.  The  proposed  amendment  is  of  a 
technical  character.] 

Per  Curiam  (Cockbum  C.  J.,  Mellor j  Lush  and  Han- 
nen  J  J.).     The  debt  of  the  plaintiff  is  barred. 

Rule  absolute. 

Afterwards,  on  a  summons  taken  out  by  the  plaintiff, 
Mellor  J.  made  an  order  that  the  verdict  should  be 
entered  for  the  plaintiff  on  the  plea  of  Not  guilty,  but, 
as  the  defendant  had  succeeded  on  the  issue  raised  by 
the  replication  to  the  second  plea,  the  postea  should  be 
delivered  to  the  defendant. 

A  rule  having  been  obtained  calling  on  the  defendant 
to  shew  cause  why  the  order  should  not  be  amended  by 
striking  out  the  part  relating  to  the  postea,  and  why  the 
postea  should  not  be  delivered  to  the  plaintiff,  and  why 

(a)  3ff.4^C.  087.  (h)  37  L.  J,  145;  L.  R,  3  Exch.  247. 

(c)  8B.i-8.  748. 
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[1870.]      the  judgment  should  not   be  amended   and    entered 

DiGHAK      according  to  law, 

▼. 
Bailt. 

Raynumd  shewed  cause. — The  question  arises  from 

November  8th,  ^rr^ 

1869.  The  Common  Law  Procedure  Act,  1852,  15  &  16  Vtei. 

c.  76.  $.  81.,  allowing  several  matters  to  be  replied  to  a 
plea.    But  there  is  no  difficulty  when  each  series  of  the 
pleadings  is  taken  by  itself  as  if  they  were  on  separate 
records.    The  liberty  to  plead  or  reply  several  matters 
was  not  intended  to  alter  the  effect  of  the  pleadings  bat 
to  multiply  the  number  of  defences  or  replies,  these 
defences  and  replies  being  in  all  respects  the  same  as  if 
pleaded  or  replied  separately  as  at  common  law.     In 
Kirk  V.  NaunU^a)  BuUer  J.  said,  p.  125, ''  Each  plea  must 
stand  or  fall  by  itself;  they  are  as  unconnected  as  if  they 
were  on  separate  records.''    In  Gtoynne  v.  Btamdi,  in 
D.  P.  (A),  Patteson  J.  said,  '*  It  seems  to  me  to  be  essential 
to  the  due  course  of  pleading,  and  to  avoid  confusion, 
that  no  blending  of  pleas  should  in  any  instance  be 
permitted,  and  that,  whatever  may  be  the  number  of 
pleas  placed  upon  the  record,  each  plea  should  be  treated, 
both  in  itself  and  in  its  consequences,  as  if  it  were  the 
only  plea  on  the  record.''    And  in  Galloway  v.  Jackson, 
in  error  (c),  ParJc€  B.  said,  "  Each  set  of  pleas  is  inde- 
pendent  of  the  other,  and  the  defendant  has  a  right  to 
have  the  case  disposed  of  as  if  such  plea  had  been  the 
only  one  on  the  record."    The  same  principle  must  be 
applied  to  several  replications.     Here  the  second  series 
of  pleadings  is  on  the  second  plea ;  to  that  plea  there  is 
a  demurrer  and  a  traverse.    The  demurrer  was  dedded 
in  favour  of  the  plaintiff,  and  he  might  have  applied  for 

(a)  1  T,  R,  118. 

(*)  6  Bing,  N.  C.  463.  609-510;  S,  C.  7  CI.  #  F.  572. 

(c)  3  Scott  N,  R,  753.  771 ;  /S.  C.  3  Jfcf.  #  G.  960. 
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an  order  to  strike  out  his  replication  to  the  second  plea      [1870.] 
and  have  assessed  damages  on  the  demurrer.    Instead      Dignam 
of  doing  so  he  went  down  to  trial  upon  the  pleadings        Bailt. 
as  they  stood.    The  second  plea  was  proved,  and  the 
defendant  obtained  a  verdict  upon  it     This  disposed  of 
the    aeries  of  pleadings  ending  with  the  traverse  and 
demurrer  to  the  second  plea.    Upon  the  series  of  plead- 
ings consisting  of  the  second  plea^  the  special  replication 
to    ity  and  the  issue  thereon,  the  verdict  was  for  the 
defendant,  and  it  amounted  to  this,  that  the  plaintiff 
was  amongst  the  creditors  referred  to  and  intended  to 
be  bound  by  the  deed,  so  that  it  appears  upon  the  whole 
record  that  there  is  a  defence  to  the  action.     Therefore 
the  defendant  is  entitled  to  the  postea  and  the  costs  of 
the  cause,  the  plaintiff  being  entitled  to  the  costs  of  the 
issues  in  fact  or  law  found  for  him ;  Gray  an  Costs,  pp.  33-4, 
Staley  v.  Long  (o).  Smith  v.  Brown  (J)  per  Parke  B. 
If  the   deed  had  been  properly  pleaded  in   the  first 
instance  the  defendant  would  have  succeeded  on  the 
plea.     That  slip  in  pleading  was  aided  by  the  averments 
in  the  replication  and  the  issue  thereon,  for  the  Court 
will  look  at  the  whole  record  and  give  judgment  for 
the  party  with  whom  the  right  appears  to  be;  Litt,, 
§366. 

Griffits,  in  support  of  the  rule. — The  pleadings  sub- 
sequent to  the  second  plea  are  immaterial ;  and  if  they 
were  not  the  defect  in  the  plea  is  not  cured  by  the 
replication.  If  judgment  is  given  for  the  defendant 
the  record  will  be  inconsistent  on  the  face  of  it.  The 
real  question  however  intended  to  be  raised  was  tha 
decided  in  Rossie  v.  Bailey  (c). 

(a)  3  Bing.  N.  C,  781.  (h)  5  Dowl  736,  737. 

(c)  8  B,  ff-  S.  748. 
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[1870.]  CocKBURN  C.  J.    The  order  of  my  brotlier  Mettor 

DioNAM  ^<^  right.  Whatever  might  have  been  the  result  ift  the 
b7ilt.  replication  had  raised  another  issue,  looking  at  the 
record  as  it  stands,  with  the  findings  of  the  jury,  the 
defendant  established  a  defence  on  the  merits.  If  the 
facts  had  been  found  on  a  special  case  or  had  been  in- 
serted in  the  plea  the  defendant  would  have  been  entitled 
to  judgment. 

Lush  J.  The  replication  negatived  a  fact  which  was 
material  and  ought  to  have  been  alleged  in  the  plea,  and 
the  finding  of  the  jury  upon  the  issue  taken  upon  it 
supplies  the  defect  in  the  plea.  The  facts  found  on  the 
whole  record  establish  a  defence  to  the  cause  of  action. 
The  defendant  is  therefore  entitled  to  the  judgment  and 
postea. 

Hannbn  and  Mellor  JJ.  concurred. 

Rule  dischai^ed. 

Judgment  accordingly  was  entered  for  the  defendant, 
and  that  he  recover  against  the  plaintiff  the  amount  by 
which  his  costs  on  occasion  of  the  issues  in  fact  (except 
the  first)  found  for  him  exceeded  the  plaintiff's  costs  of 
the  issues  in  law. 

The  plaintiff  having  brought  error  upon  this  judg- 
ment^ the  case  was  argued  on  June  18th^  1870. 

XJwM  ISth,  Mellish  (Day  with  him)^  for  the  plaintiff. — The  find- 

1870 1  .f  * 

ing  of  the  jury  in  favour  of  the  defendant  upon  the 
replication  to  the  second  plea  cannot  affect  the  plaintiff's 
right  to  judgment  for  the  damages  found  by  the  jury 
upon  the  first  issue  and  upon  the  judgment  of  the  Court 
in  favour  of  the  plaintiff  upon  the  demurrer  to  th 
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second  plea.     The  finding  of  the  jury  in  favour  of  the      [1870.] 
defendant  upon  the  replication  to  the  second  plea  cannot      pioiujf 
be  calle  d  in  to  make  good  the  second  plea.    The  proper       baiit. 
jodg  ment  is,  a  judgment  for  the  plaintiff  upon  the  first 
and  second  issues  for  the  damages  found  by  the  jury, 
and  for  the  costs  as  to  those  isue^j  and  for  the  defendant 
as  to  the  issue  upon  the  replication  to  the  second  plea 
and  for  the  defendant's  costs  as  to  that  issue. 

Raymond^  for  the  defendant. — The  question  is,  whe- 
ther a  successful  demurrer  to  a  pleading  can  preclude 
the  effect  of  subsequent  pleadings  which  in  its  absence 
wonld  have  made  the  pleading  demurred  to  good.    The 
object   of  The  Common   Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76.  8.  81.,  in  allowing  several  matters 
to  be  pleaded  at  any  stage  of  the  pleadings,  was  to 
facilitate  decisions  on  the    merits;    but  if  effect  be 
given    to    this    ground   of   error    the    demurrer   will 
preclude    the  C!ourt    firom    deciding    on    the    merits. 
The  Court  might  have  given  leave  to  the  plaintiff  to 
amend  his  plea  even  after  judgment  on  the  demurrer 
on  payment  of  costs ;  and  the  effect  of  the  defendant 
pleading  over  and  of  the  verdict  upon  the  issue  on  the 
replication  is  substantially  the  same  as  that  of  amend- 
ment after  demurrer  and  upon  the  same  terms,  for  the 
defendant  will  have  to  pay  the  costs  of  the  demurrer. 
The  demurrer  only  decided  that  the  plea  was  bad  at  that 
stage,  and  the  plaintiff,  having  gone  to  trial  on  the  issue 
on  his  replication  to  the  second  plea,  cannot  fall  back  on 
his  demurrer  to  deprive  the  defendant  of  the  benefit  of 
the  verdict.    The  two  series  of  pleadings  are  to  be  dealt 
with  and  considered  separately ;  and  if  that  of  which 
the  replication  to  the  second  plea  forms  part  discloses  a 
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[1870.]  defence  to  the  action  any  facts  which  can  exist  oon- 
Dio,^^  sistently  with  the  verdict  on  the  issue  ndsed  on  that 
replication  must  be  presumed  to  have  been  proved. 


BaiIpT. 


MtUUh^  in  reply. — The  proper  course  for  the  defendant 
was  to  apply  for  leave  to  amend  the  plea.  The  oonTerse 
of  what  is  allied  in  the  replication  cannot  be  assumed. 

Cur.  adv.  vuli. 

Kbllt  C.  B.  now  delivered  the  judgment  of  Mabtjw 
B.J  Bbktt  J.  and  himself. 

In  this  case  we  are  called  upon,  after  a  decision  for 
the  plaintiff  upon  demurrers  to  a  plea  and  a  replication 
going  to  the  whole  cause  of  action,  and  a  decision  for 
the  defendant  upon  issues  in  fact  also  involving  the 
whole  cause  of  action,  to  pronounce  our  judgment  upon 
the  whole  record. 

Upon  the  facts  and  the  merits  of  the  case  we  are  of 
opinion  that  our  judgment  ought  to  be  for  the  defend- 
ant The  plaintiff  claims  damages  against  the  sheriff 
for  an  escape,  the  sheriff's  officer  having  discharged  one 
Brasstfiffton  when  taken  in  execution  upon  a  judgment 
obtained  against  him  by  the  plaintiff  on  the  11th 
December^  1866,  upon  the  production  to  him  by  Bra$- 
sington  of  a  certificate  of  the  due  registration  of  a  com- 
position deed  between  Brcasingion  and  his  creditors 
within  the  meaning  of  sect.  198  of  The  Bankruptcy 
Act,  1861.  The  judgment  was  signed  on  the  11th 
December,  subsequent  to  the  date  of  the  certificate  of 
registration,  which  bore  date  immediately  after  the  20th 
June,  on  which  day  the  deed  of  composition  under 
sect.  198  was  executed.  But  the  debt  recovered  by  the 
judgment  was  upon  a  bill  of  exchange,  which,  though 
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not  due  until  the  20th  July,  a  month  after  the  deed  of      [1870.] 
composition^  was  dravn  on  and  accepted  by  BrcLSsingtan      djorax 
on  the  1 7th  of  Aprils  and  consequently  was  barred  by       bailt. 
the  composition  deed.    Brassington  was  therefore  en» 
titled  to  his  discharge^  and  the  plaintiff  has  no  right  of 
action  against  the  sheriff  for  an  escape.    These  being 
the  facts,  if  they  had  appeared  before  us  upon  a  special 
case  without  pleadings  the  defendant  would  have  been 
entitled  to  our  judgment.    We  must  however  now  look 
to  the  record. 

The  plaintiff  declares  upon  the  escape. 
The  defendant  pleads^  First,  Not  guilty.  Upon  this 
there  is  a  verdict  and  judgment  for  the  plaintiff,  and,  by 
an  amendment  made  on  the  24th  of  this  month  of 
November,  there  is  an  entry  of  damages  to  the  amount 
of  23/.  178.  9d.,  and  costs  40^.  (a). 

The  defendant  pleads,  Secondly,  the  production  to  the 
sheriff  of  a  certificate  of  the  due  registration  of  a  com- 
position deed  between  Brassington  and  his  creditors 
within  the  true  intent  and  meaning  of  sect.  198  of  The 
Bankruptcy  Act,  1861.  To  this  the  plaintiff  replies 
that  the  cause  of  action  in  respect  of  which  he  had 
recovered  judgment  against  Brassington  first  accrued  to 
him  after  the  making  and  after  the  registration  of  the 
deed  of  composition.  And  to  this  second  plea  and  also 
to  this  replication  there  are  demurrers.  And  the  plain- 
tiff likewise  takes  issue  on  the  plea  and  the  defendant 
on  the  replication. 

The  Court  of  Queen's  Bench  have  given  judgment 
for  the  plaintiff  upon  these  demurrers,  thus  holding  the 
second  plea  bad  and  the  replication  good,  while,  on  the 

(a)  This  assessment  of  damages  was  added  to  the  record  by  order  of 
a  Master  in  pursuance  of  a  sugg^estion  of  this  Conrt. 
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[1870.]  other  hand^  upon  the  issues  to  the  countiy  npon  the 
PioMi^M  P^®*  *^^  ^po'i  tte  replication,  the  verdict  and  judgment 
Baxlt.  ^^^®  ^^°  given  for  the  defendant.  The  defendant 
therefore,  having  succeeded  upon  all  the  issues  in 
fact  with  the  exception  of  the  first  issue  of  Not  guilty, 
it  is  necessary  to  consider  the  effect  of  the  judgment 
upon  demurrer  to  the  replication  in  favour  of  the 
plaintiff. 

It  may  be  that  the  plea  is  defective,  inasmuch  as  it 
does  not  distinctly  allege  that  the  debt  in  respect  of 
which  the  judgment  had  been  obtained  was  barred  by 
the  composition  deed.  But  this  defect,  if  it  be  one,  is 
cured  by  the  replication  and  rejoinder  taking  issue  on  it, 
for  the  replication  after  alleging  that  the  plaintiff's  cause 
of  action  against  BrazsingUm  first  accrued  after  the 
making  and  after  the  registration  of  the  deed  proceeds 
to  aver  that  the  plaintiff  was  not  one  of  the  creditors 
referred  to  or  intended  to  be  bound  by  the  deed, 
thus  tendering,  though  informally,  .the  true  issue  in 
the  cause,  viz.,  whether  the  debt  under  all  the  cir- 
cumstances stated  was  barred  by  the  deed.  The  de- 
fendant by  joining  issue  upon  the  replication  puts 
himself  upon  the  country  on  this  issue.  And  the 
plea  and  the  rejoinder  taken  together  set  forth  in  suffi- 
cient terms  that  the  debt  of  the  plaintiff  was  barred  by 
the  composition  deed.  Then,  the  replication  being  also 
informal  in  that  it  does  not  shew  that  the  plaintiff's 
debt  was  not  barred  by  the  deed,  the  judgment  upon 
demurrer  to  the  replication  as  well  as  to  the  plea  ought 
to  have  been  in  favour  of  the  defendant 

Upon  the  trial  the  verdict  has  been  found  for  the 
defendant  upon  the  plea,  replication  and  rejoinder,  and 
we  have  therefore  now  to  pronounce  a  final  judgment 
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upon  the  whole  case.    And  inasmuch  as  it  now  appears      [1870.] 
npon  the  finding  of  the  jury  that  the  debt  in  respect  of      Dioham 
which  the   plaintiff  obtained  judgment  was  barred  by       bailt. 
the  composition  deed,  and  that  the  certificate  of  the  due 
registratiou  of  that  deed  was  produced  to  the  sheriff,  he 
was  justified  in  discharging  Brassitiffton,  and  there  was 
no  escape  in  point  of  law.     The  replication  therefore, 
even  if  good  in  law,  not  haring  been  sustained  in  &ct, 
the  defendant  becomes  entitled  upon  the  whole  record  - 
to  the  jadgment  of  the  Court. 

It  is  to  be  observed  that  the  present  case  is  dis- 
tinguishable from  Williams  y.  Rose  (a)  in  this,  that  the 
debt  there  was  contracted,  and  not  merely  became  due, 
after  the  date  of  the  composition  deed  and  registration. 
We  therefore  decide  that  the  judgment  of  the  Court 
of  Queen's  Bench  upon  demurrer  must  be  vacated  and 
the  judgment  for  the  defendant  upon  the  issues  in  fact 
and  upon  the  whole  record  afiirmed. 

Clbasbt  B.  delivered  the  judgment  of  Channeix  B., 
and  Keating  and  Smith  J  J.  and  himself. 

We  think  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 

There  was  not  only  a  demurrer  but  a  3pecial  replica^ 
tion  to  the  second  plea,  and  also  a  demurrer  to  the 
replication.  On  the  argument  of  the  demurrers  the 
judgment  was  for  the  plaintiff;  but  now  on  the  whole 
record  we  think  there  is  enough  to  shew  that  judgment 
for  the  defendant  is  the  right  judgment  and  that  final 
judgment  for  the  plaintiff  would  be  wrong. 
The  replication  alleges  that  the  plaintiff's  cause  of 

(a)  37  L.  J.  Exch.  12;  L.  B.  3  Exch,  5. 
VOL.    X.  3    N  B.    &   S. 
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[1870.]      action  against  Brassingiam  first  accroed  after  tlie  making 
DiQp^n      and  registration  of  the  deed,  and  that  the  plaintiff  was 


^^^^  not  a  creditor  when  the  deed  was  made  nor  nntil  after 
the  certificate  was  granted,  nor  a  creditor  bound  by  the 
deed.  Issue  in  fiict  was  taken  on  this  replication,  and 
on  the  trial  it  was  found  for  the  def^dant. 

Now  the  cause  of  action  assumed  in  the  pleadings  to 
exist  must  have  existed  either  before  or  after  the  deed, 
and  the  plaintiff  must  hare  been  a  creditor  either  before 
or  after.    When  therefore  the  issue  on  the  replication  is 
found  for  the  defendant  it  is  a  necessary  intendment  firom 
the  Tcrdict  that  the  cause  of  action  did  accrue  before 
the  making  of  the  deed  and  the  plaintiff  was  a  creditor 
when  it  was  made.     And,  this  being  so,  the  fiicts  which 
were  wanting  in  the  plea  are  supplied,  and  the  whole 
record  shews  that  the  defendant  was  justified  in  dis- 
charging BrassingUm  on  the  production  of  the  certi- 
ficate.  The  intendment  thus  made  is  entirely  consistent 
with  the  plea,  which  could  be  defective  only  by  omitting 
to  state  the  facts  involved  in  the  issue  raised  by  the 
replication. 

We  do  not  think  the  entry  of  the  judgment  on  the 
demurrer,  which  was  correct  in  itself,  interferes  with  the 
power  of  the  Court  to  give  the  right  judgment  on  the 
whole  record,  which  the  plaintiff  has  invited  by  availing 
himself  of  the  right  both  to  demur  and  reply.  The 
facts  appear  on  one  and  the  same  line  of  pleading,  and 
the  Court  in  giving  judgment  are,  as  it  seems  to  us, 
bound  to  give  judgment  on  all  the  facts  averred  or  to 
be  necessarily  implied  on  that  one  line. 

The  rule  that  the  judgment  will  be  given  against  the 
party  whose  pleading  was  first  defective  does  not  apply 
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where  tlie  defect  has  been  cored  by  pleading  over  or  [1870.] 
▼erdict-  See  1  Chitty  an  Pleading,  668,  6th  ed. ;  Cam.  — ^^^^^ 
nSg.  JPleader  (E.  87).  3^^^^ 

It  is  not  correct  to  consider  this  as  the  case  of  two 

distinct  answers  by  way  of  replication  to  the  plea.    If 

it  was  80,  and  the  plaintiff  succeeded  upon  one  of  those 

answers,  no  doubt  the  plea  would  be  answered  and 

the  plaintiff  entitled  to  judgment.    But  in  reality  the 

demnrrer  and  the  replication  raise  the  same  defence,  viz., 

that  the  debt  is  not  discharged  by  the  deed;  and  as  soon 

as  it  appears  by  the  verdict  of  the  jury  that  the  debt  is 

discharged  by  the  deed  the  only  answer  to  the  plea  fidls 

and  the  defendant  is  entitled  to  judgment. 

It  seems  dear  that  if  there  was  no  demurrer  to  the 
plea  the  plea  would  be  cured  by  the  pleading  over  and 
by  the  verdict.  The  defect  complained  of  in  the  present 
case  is  the  absence  of  a  direct  averment  that  the  debt 
was  discharged  by  the  deed,  which  is  left  to  be  inferred 
fifom  the  general  averment  at  the  end  of  the  plea.  But 
the  rule  is  thus  stated  in  note  1  to  Stennel  v.  Hogg, 
1  Wnu.  Saund.  227-228  a.,  6th  ed. :  ''  Where  there  is 
any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been 
a  fatal  objection  upon  demurrer;  yet  if  the  issue  joined 
be  such  as  necessarily  required  on  the  trial  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either 
the  Judge  wofald  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection, 
or  omission,  is  cured  by  the  verdict" 

The  liberty  to  demur  as  well  as  reply  introduced  of 
late  years  can  properly  make  no  difference  when  the 
ground  of  demurrer  and  only  defect  is  the  absence  of  a 

3  N  2 
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[1870.]      fact  afterwards  supplied.     In  short,  if  the  Court  held 

DiQVAM      *^®  P'^^  ^*^  i*  would  do  so  only  because  a  fact  was 

BaIlt.       omitted,   but  as  this  fact  is  afterwards  supplied  the 

Court  ought  to  give  judgment  for  the  party  who  ought 

to  succeed  and  not  for  the  party  who  ought  to  faiL 

The  above  conclusion  is  arrived  at  upon  the  supposi- 
tion that  the  plea  as  it  stood  originaUy  was  defective  and 
that,  as  it  was  demurred  to,  judgment  ought  to  be  given 
for  the  plaintiff  upon  the  demurrer.  But  that  is  very 
questionable. 

The  second  replication  to  the  plea  was  also  demurred 
to,  and  it  was  quite  right  to  give  judgment  for  the  plain- 
tiff upon  the  demurrer,  because  the  replication  was  held 
to  be  a  good  answer  to  the  plea.    This  was  the  ground 
upon  which  the  judgment  was  given  in  the  Court  below, 
and  attention  does  not  appear  to  have  been  called  to  the 
distinction,  immaterial  indeed  except  as  r^ards  costs, 
between  giving  judgment  for  the  plaintiff  upon  his 
demurrer  to  the  plea  or  upon  the  defendant's  demurrer 
to  the  replication. 

We  of  course  are  not  bound  by  the  entry  of  the 
judgment  upon  the  record,  as  we  must  give  the  proper 
judgment ;  and  it  appears  to  us,  upon  referring  to  the 
terms  of  the  plea,  that  the  plea  as  pleaded  was  a  sufiB.- 
cient,  though  perhaps  informal,  primfi  facie  answer,  and 
that  the  replication  was  a  sufficient  answer  to  the  plea 
for  the  reasons  given  in  the  judgment  of  Lush  J.,  so 
that  judgment  was  properly  given  for  the  plaintiff  upon 
the  demurrer  to  the  replication. 

We  think  the  plea  sufficient  because  it  aUeges  that 
the  defendant  discharged  Brassingtan  in  pursuance  of 
the  provisions  of  the  statutes.  This  is  in  effect  a  state- 
ment that  it  was  the  duty  of  the  defendant  to  discharge 
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Brasstngtan,  or,  in  other  words,  that  Brasrington  was 
entitled  to  be  discharged.  And  this  general  statement 
is  allowed  when  the  particolar  facts  are  not  in.  the  know- 
ledge of  the  party  pleading  but  of  the  opposite  party 
(see  Stephen  an  Pleading,  p.  419)9  as  is  the  case  here. 
But  if  this  be  so,  then,  as  the  replication  (though  good 
in  la'vr)  is  pnt  in  issue  and  fails  upon  the  facts,  the 
issue  being  found  for  the  defendant  it  follows  that  the 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant 
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[1870.] 

DiGHAM 
T. 

Bailt. 


MEMORANDUM. 

Sir  George  Hayes  Knt,  one  of  the  Justices  of  this 
Court,  died  on  Wednesday,  November  24th. 


KEGUL^    GENERALES. 


GENERAL  RULES  UNDER  THE  DEBTORS  ACT,  1869. 


MICHAELMAS  TERM,  1869. 

In  pursuance  of  The  Common  Law  Procedure  Act,  1852,  and  The 
Debtors  Act^  1869,  it  is  ordered  that  on  and  after  the  Ist  dsLjoi  January, 
1870,  the  following  rules  shall  be  in  force  for  regulating  the  practice 
under  and  canying  into  effect  the  first  part  of  the  said  Debtors  Act, 
1869. 

1.  All  applications  to  commit  to  prison  under  sect.  5  shall  in  the  first 
instance  be  made  bj  summons  before  a  Judge,  which  shall  specify  the 
date  and  oth^  particulars  of  the  judgment  or  order  for  nonpayment 
of  which  the  application  is  made,  together  with  the  amount  due,  and 
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1869.        ^*  indoned  with  the  particakn  required  bj  Bnle  73  of  Bilary  Teem, 

'- —    1853. 

n»^A^  2.  The  eerrice  of  smnmons,  whenerer  it  may  be  piac!dea.ble,  shall  be 
penonal;  bat  if  it  appear  to  the  Judge  that  reasonable  effibsta  hsva  bean 
made  to  efifeet  personal  serrice,  and  either  that  the  sommons  has  coma 
to  the  knowledge  of  the  debtor  or  that  he  wilfhllj  eradea  service  an 
order  may  be  made  as  if  personal  sernce  had  been  effected  upon  such 
terms  as  to  the  Judge  may  seem  fit. 

3.  Proof  of  the  means  of  the  debtor  shall,  wheneTer  practicable,  be 
given  by  affidant ;  but  if  it  appear  to  the  Judge,  either  before  or  at  the 
hearing,  that  a  TiTft  Toce  examination  either  of  the  debtor  or  of  any 
other  person,  or  the  production  of  any  document,  is  necenaiy  or  expe- 
dient, an  order  may  be  made  commanding  the  attendance  of  any  soch 
person  before  the  Judge,  at  a  time  and  place  to  be  therein  mentioned,  fiir 
the  purpoee  of  being  examined  on  oath  touching  the  matter  in  qnestioB, 
J^  for  the  production  of  any  such  document,  subject  to  such  terms 
and  conditions  as  to  the  Judge  may  seem  fit    The  disobedience  to  any 
such  order  shall   be  deemed  a  contempt  of  Court  and  punishable 
accordingly. 

4.  The  order  of  committal  (which  may  be  in  form  A.  in  the  Behednle^ 
or  to  the  like  effbct,)  shall,  before  deUyeiy  to  the  sheriff  be  indorsed 
with  the  particulars  required  by  Eule  73  of  HUarif  Tenn,  1853.  Con- 
current orders  may  be  issued  for  execution  in  difierent  counties.  The 
sheriff  and  officer  shall  be  entitled  to  the  same  fees  in  respect  thereof 
as  are  now  payable  upon  a  ca.  sa. 

6.  Upon  payment  of  the  sum  or  sums  mentioned  in  the  order  (indu- 
ding  the  sheriff's  fees  in  like  manner  as  upon  a  ca.  ea.)  the  debthr  shall 
be  entitled  to  a  certificate  in  form  B.  in  the  Schedule,  or  to  the  Hke  effect* 
signed  by  the  attorney  in  the  cause  of  the  creditor,  or  signed  by  the 
creditor  and  attested  by  an  attorney  on  his  behalf  or  a  justice  of  the 
peace. 

6.  Orders  to  arrest  under  the  6th  section  (which  maybe  in  the fonn  C. 
in  the  Schedule,  or  to  the  like  effect,)  shall  be  made  upon  afildavit  and  ex 
parte,  but  the  defendant  shall  be  at  liberty  at  any  time  after  the  aireet 
to  apply  to  rescind  or  yazy  the  order,  or  to  be  discharged  from  custody,  or 
for  such  other  relief  as  may  be  just  Such  orders  shall,  before  deliTety 
to  the  sheriff,  be  indorsed  with  the  particulars  required  by  Bule  73  of 
EOary  Term,  1853. 

Concurrent  orders  may  be  issued  for  arrest  in  difierent  counties. 
The  sheriff  and  officer  shall  be  entitled  to  the  same  fees  in  reject 
thereof  as  are  now  payable  upon  a  capias. 

7.  The  security  to  be  giyen  by  the  defendant  may  be  a  deposit  in 
Court  of  the  amount  mentioned  in  the  order,  or  a  bond  to  the  plaintiff 
by  the  defendant  and  two  sufficient  sureties  (or  with  lesTC  of  a  Judge 
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more  than   two),  or,  nith  the  pUi]itiff*8  consent,  any  other  form  of         1869. 

•ecority. 

The  pUontiff  maj,  within  fonr  days  after  receiving  partionlaM  of  the  q^'^J'^, 
names  and  addresees  of  the  proposed  sureties  and  the  fonn  of  the  pro- 
posed  bond,  give  notice  that  he  objects  thereto,  stating  thereia  in  what 
particulars ;  and  in  ease  of  his  so  doing  the  sufficiency  of  the  secnxity 
shall  be  detetmined  by  the  Master,  who  shall  have  power  to  award 
the  costs  of  snch  reference  to  either  party.  It  shall  be  the  plaintiffs 
duty  to  obtain  an  appointment  for  that  purpose,  and  unless  he  does  so 
within  four  days  after  giving  notice  of  olgection  the  security  shall  be 
deemed  sufficient. 

8.  The  mondy  deposited  and  the  security,  and  all  proceedings  thereon, 
shall  be  subject  to  the  order  and  control  of  the  Court  or  a  Judge. 

9.  Unless  otherwise  ordered  the  costs  of  and  consequent  on  an  order 
to  arrest  shall  be  costs  in  the  cause. 

10.  Upon  payment  into  Court  of  the  amount  mentioned  in  the  order  a 
receipt  shall  be  given  by  the  proper  officer ;  and  upon  receiving  the  bond 
or  other  security  a  certificate  to  that  effect  shall  be  given,  signed  or 
attested  by  the  plaintiff's  attorney ;  and  the  delivery  of  such  receipt  or 
certificate  to  the  sheriff  shall  entitle  the  defendant  to  be  discharged  out 
of  custody. 

11.  The  sheriff  or  other  officer  named  either  in  an  order  of  committal 
or  an  order  to  arrest  under  the  6th  section  shall,  within  two  days  after 
the  ajTest)  indorse  on  the  order  the  true  date  of  such  arrest. 

A.  E.  CocKBUBN.  H.  8.  EsAToro. 

Wm.  BoVILL.  JxO.  MlLLOB. 

FmaoT  EaixT.  Momtaous  Smith. 

W.  F.  Ghaxkbll.  Robt.  Lvsk. 

CoLor  BuLCKBuaK.         Jambs  Habmbn. 


Sohedule 
A. 
Upon  hearing,  &c.  [christian  and  surname  of  the  debtor  and  of  the 
party  claiming].    1  do  order  that  the  said  A,  B*  be,  for  default  in  pay- 
ment of  the  debt  hereinafter  mentioned,  committed  to  prison  for  the 
term  of  [six]  weeks  from  the  date  of  his  arrest,  including  the  day  of  such 
date,  or  until  he  shall  pay  £        ,  being  the  amount  of  [an  instalment  due 
to  the  said  C  2>.  upon  or]  a  judgment  of  the  Court  of 
[or  an  order  made  by  ],  bearing  date  the       day  of  , 

together  with  £  for  costs  of  this  order,  and  sheriff's  fees  for  the 

execution  hereof  And  I  order  that  the  sheriff  of  [MiddUux]  do  take  the 
said  A,  B.  toe  the  purpose  aforesaid  if  he  shall  be  found  within  his 
bailiwick. 
Dated  &c. 
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OUBEALlf. 


18«9.  B. 

I  certify  that  A,  B,,  now  in  the  gaol  of  ,  upon  an  order  of 

l^^^j^    Ae  Hononrablc  Mr.  JnBtioe  .  at  the  snit  of  (7.  D.  for  nonpay- 

ment of  a  debt  of  £         ,  has  satisfied  the  said  deH  together  witli  the 
costs  mentioned  in  the  sai^  order  and  sheriff's  fees. 
Dated  &c, 

E.  F.,  of  &c. 

Attorney  fior  the  sud  C.  JD. 

or, 

Witness  to  the  signatnre     >  ^  »     .  . 

G,  E.,  of  &C.,  his  attorney, 

or, 
J.  K^  Justice  of  the  Peace  for 


C. 

Upon  reading  the  affidavit  of  &c.,  I  do  order  that  the  defendant  be 
arrested  and  imprisoned  for  months  from  the  date  of  hie 

arrest,  including  the  day  of  such  date,  unless  and  until  he  shall  sooner 
deposit  in  Court  the  sum  of  £  by  way  of  security,  or  giro  to  the 

plaintiff  a  bond  executed  by  him  (a)  and  two  sufficient  sureties  in  the 
penalty  (6)  of  £  ,  or  some  other  security  satisfactory  to  the  plaintiff^ 
that  he  will  not  go  out  of  England  without  the  leave  of  the  Court  [or 
that  any  sum  recovered  against  kirn  in  this  action  shall  be  paid  or  thai 
he  shall  he  rendered  to  pri8<m\.  And  I  order  that  the  sheriff  of  [Mid- 
dlesex] do,  within  one  calendar  month  from  the  date  hereof  including 
the  day  of  such  date,  and  not  afterwards,  take  the  defen^^t  for  the 
purpose  aforesaid  if  he  shall  be  found  in  the  said  sheriff's  bailiwick. 

Dated,  &c 

A.  £.  CoGKBimN.  H.  S.  KsaraiG. 

Wm.  Botill.  Jko.  MeliiOb. 

Fttsbot  Kxllt.  Montaoub  Sioth. 

W.  F.  CHAMirKLL.  ROBXBT  Lu8H. 

CoLxir  BLacKBUBN.         JaxBS  Hamnoi. 

(a)  With  leave  of  a  Judge  there  may  be  more  than  two  sureties. 

(6)  When  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty 
other  than  a  penalty  in  respect  of  any  contract,  this  must  be  suffident 
to  include  the  probable  costs  of  the  action,  and  the  terms  must  be  those 
in  italics. 
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IN  THE  EXCHEQUER  CHAMBER. 

HUDDABT  against  RiGBY.  Mondm, 

Novem£er29tk, 

Trespass  for  entering  land  of  the  plainti£^  and  breaking  the  plaintiff's  7yM«Mu«  to 

glKtes  and  fences  there.    Plea  justifying  enterine  the  land  and  breaking  tJfjT^ 

the  gates  and  fences  in  the  exercise  of  a  right  of  way.     Issue.    At  the  m^ 

trud  the  plaintiff  admitted  a  right  of  way,  and  offered  to  proYe  that  the  p/^iy  ofvjou 

trespasses  were  committed  elsewhere,  and  also  that  there  were  no  gates  ^few  adia^' 

across  the  admitted  way,  but  that  there  were  gates  across  the  track  by  ^^^^^      ^' 

which  the  defendant  passed.     Held,  affirming  the  judgment  of  the  Common  Law 

Queen's  Bench,  WillesJ.  dubitante,  that,  the  plaintiff  having  admitted  procedure  Act 

a  light  of  way  which  prim4  fade  justified  the  trespass,  the  evidence  \qm  15  j^  \^ 

tendered  was  inadmissible  without  a  new  assignment.  p-^'^  7^ 

M.  79. 87. 

n^HE  declaration  stated  that  the  defendant  broke  and 

entered  certain  land  of  the  plaintiff  called  &c., 
situate  &c.  [setting  out  the  abuttals] ,  and  broke  open, 
damaged,  broke  to  pieces  and  destroyed  the  plaintiff's 
gates,  hedges  and  fences  standing  and  being  upon  the 
land  of  the  plaintiff,  and  with  his  feet  trod  down,  damaged 
and  destroyed  the  grass  and  other  herbage  there  grow- 
ing &c. 

Plea.  That  there  was  a  common  and  public  footpath 
over  the  land  of  the  plaintiff,  and  the  defendant  having 
occasion  to  use  the  way  then  entered  into  and  upon  the 
land  of  the  plaintiff  and  along  the  footpath,  then  using 
the  same  as  he  lawfully  might  for  the  cause  aforesaid ; 
and  because  the  gates,  hedges  and  fences  had  been 
erected  and  then  were  wrongfully  in  and  across  the 
highway  and  obstructing  the  same  and  preventing  the 
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1869.       convenient  use  thereof,  the  defendant  necessarily  polled 
HuDDAET     down  and  destroyed  the  gates,  hedges  and  fences  for 
BioBT.       ^^®  purpose  of  using  the  footpath,  doing  no  unneoeaaarj 
damage  in  that  behalf:  which  are  the  alleged  trespasses. 
Replication.    The  plaintiff  joins  issue  upon  the  de- 
fendant's plea. 

On  the  trial,  before  Hannen  J.,  at   the    Sammer 
Assizes  at  Lancaster  in  1868,  the  defendant  proposed  to 
give  evidence  of  a  common  public  footpath  running  east 
and  wept  over  the  land  of  the  plaintiff  in  the  dedara* 
tion  mentioned.    The  plaintiff  admitted  that  common 
public  footpath,  but  offered  to  prove  that  the  trespasses 
complained  of   were   committed  elsewhere.     He  also 
offered  to  prove  that  there  were  no  gates,  hedges  or 
fences  erected  upon  or  across  the  admitted  footpath  or 
obstructing  the  same  or  preventing  the  convenient  use 
thereof,  but  that  there  were  gates,  hedges  and  fences 
on  the  plaintiff's  land  across  the  track  by  which  the 
defendant  passed,  and  that  some  of  those  gates,  hedges 
or  fences  were  pulled  down  by  the  defendant 

Upon  the  admission  that  a  common  public  footway 
existed  over  the  land  the  learned  Judge  ruled  that  the 
defendant,  without  farther  evidence,  was  entitled  to  a 
verdict,  and  accordingly  directed  the  juiy  to  find,  and 
the  jury  found,  a  verdict  for  the  defendant 

The  Common  Law  Procedure  Act,  1852, 16  &  16Fiet 
c.  76.  s.  79.,  enacts,  "  Either  party  may  plead,  in  answer 
to  the  plea  or  subsequent  pleading  of  his  adversary,  that 
he  joins  issue  thereon,  which  joinder  of  issue  may  be  as 
follows,  or  to  the  like  effect : 

*  The  plaintiff  joins  issue  upon  the  defendant's  first 
[&C.,  specifyinff  what  or  what  part"]  plea :' 

'The  defendant  joins  issue  upon  the  plaintiff's  replica- 
cation  to  the  first  [&c.,  specifying  what]  plea;' 
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ind  sucli  form  of  joinder  of  issue  shall  be  deemed  to        1869. 
be  a  denial  of  the  substanoe  of  the  plea  or  other  subse-     Hudoa&t 
quent  pleading,  and  an  issue  thereon ;  and  in  all  cases       biqbt. 
where  the  plaintiff's  pleading  is  in  denial  of  the  pleading 
of  the  defendant,  or  some  part  of  it,  the  plaintiff  may 
add  a  joinder  of  issue  for  the  defendant '' 

Sect.  87.  '*  One  new  assignment  only  shall  be  pleaded 

to  any  number  of  pleas  to  the  same  cause  of  action ; 

and  snch  new  assignment  shall  be  consistent  with  and 

confined  by  the  particulars  deUvered  in  the  action,  if 

any,   and  shall  state  that  the   plaintiff  proceeds  for 

canaes  of  action  different  from  all  those  which  the  pleas 

profess  to  justify,  or  for  an  excess  over  and  above  what 

all  the  defences  set  up  in  such  pleas  justify,  or  both.'' 

In  the  following  Michaelmas  Term,  Holker  moved  for  Mieh,  Term, 

a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection. 

The  Court  of  Queen's  Bench  held  that,  the  plaintiff 

not  having  new  assigned,  the  evidence  was  not  admissible, 

and  that  the  case  was  governed  by  Ghoer  v.  Dixmi  (a), 

and  refused  a  rule,  but  gave  the  plaintiff  leave  to  appeal. 

The  plaintiff  having  accordingly  appealed,  the  case 

was  argued  before  Kxllt  C.  B.,  Willbs  and  Keating 

J  J.,  and  Channell,  Pioott  and  Cleasbt  BB. 

Gorst,  for  the  plaintiff  (absente  Holker). — ^The  repli- 
cation put  in  issue  not  only  the  right  of  way  but  the 
breaking  and  destroying  of  the  gates.  On  these  plead- 
ings the  right  of  way  in  question  is  identified  as  having 
gates  on  it,  and,  the  defendant  having  pleaded  a  justifica- 
tion to  the  breaking  and  destroying  them,  his  plea  is  not 
proved  by  shewing  that  there  was  another  right  of  way 
not  obstructed  by  gates.  IWillesJ.  Suppose  a  replica- 
tion traversing  that  there  were  gates  on  the  way  pleaded : 

(a)  9  EMch.  158. 
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1869.       if  that  would  be  a  material  all^ation  evidence  of  the 
HuDDABT     f^^  °^^®^  ^  admissible.    But  is  the  averment  of  the 
BiGBT        breaking  and  destroying  of  the  gates  mere  flourish,  or 
is  it  material  as  in  trespass  for  assaulting  and  wounding^, 
in  which  the  defendant  must  justify  the  wounding  ?J 
The  breaking  and  destroying  of  the  gates  was  a  sub- 
stantive trespass  and  not  mere  aggravation.     In  Bush  ▼. 
Parker  (a)  the  declaration  was  for  assaulting  the  plain- 
tiff, forcing  him  out  of  a  field  into  and  through  a  pond, 
and  it  was  held  that  the  dragging  him  through  the  pond 
was  a  distinct  and  substantive  trespass.     [Channdl  B. 
In  that  case  the  action  was  not  for  trespass  on  Iand.J 
In  Band  v.  DownUm  {b)^  to  trespass  for  seizing  the 
plaintiff's  pigs,  the  defendant  pleaded  that  he  was  pos- 
sessed of  a  close,  in  which  the  pigs  were  eating,  and  that 
they  were  taken  damage  feasant.   The  replication  stated 
that  the  defendant  was  not  possessed  of  the  close  in 
which  the  pigs  were  alleged  to  be  eating,  upon  which 
issue  was  joined ;  and  it  was  held  that,  the  dose  having 
been  identified  by  means  of  the  trespass,  the  defendant 
was  bound  to  shew  that  he  was  possessed  of  the  dose  in 
which  the  pigs  were  eating.     In  Webber  v.  Sparies  and 
another  (c)  the  replication  only  denied  the  right  of  way; 
de  injuria  could  not  have,  been  replied.     Braeegirdle  v. 
Peacock  (d)  shews  that  before  stat  15  &  16  Vict  e.  76. 
the  plaintiff  might  have  replied  that  the  gates  and  fisnoes 
were  not  standing  in  or  across  the  way.    [He  dted 
Wightman  J.,  p.  180.]    [Ketty  C.  B.     In  that  case  no 
objection  was  taken  to  the  replication.]    In  EBisan  v. 
Isles  (e)  to  a  declaration  for  breaking  and  entering  the 
plaintiff's  close  the  defendant  pleaded  a  public  footway 

{a)  1  Bitiff.  K  C.  72.  (b)  2A.fE.2^ 

(c)  10  Af.  #  IV.  485.  (d)  8  Q,  B.  174. 

(«)  11  A,iE.mo. 
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in  general  terms :  it  appeared  that  there  was  a  public  1869. 
footway  across  the  pkdntiff's  close  in  a  direction  from  Huddart 
east  to  north,  which  was  undisputed;  the  defendant  biobt. 
claimed  another  public  footway  in  a  direction  from 
south  to  north,  and,  the  plaintiff  having  obstructed  it, 
the  defendant  had  gone  on  one  side;  the  plaintiff  con- 
tended that  the  only  question  was,  whether  there  had  been 
an  obstruction  of  the  admitted  way  from  east  to  north, 
and  Lord  Denman  in  delivering  the  judgment  of  the 
Coort  said,  pp.  674-6,  ''As  the  plea  stood,  merely  asserting 
a  footway  generally,  it  is  obvious  that,  if  the  plaintiff 
had  claimed  the  way,  and  the  defendant  had  chosen  to 
apply  his  evidence  to  the  undisputed  way  (the  issue 
lying  upon  him),  the  plaintiff  must  have  failed.  He  was 
therefore  compelled  to  new  assign.''  Here  the  plaintiff 
has  earmarked  the  way  by  alleging  that  it  was  obstructed 
by  gates.  The  defendant,  by  pleading  a  justification  of 
the  breaking  and  destroying  the  gates,  has  treated  it  as 
matter  of  substance  and  not  merely  aggravation.  The 
plea  does  not  justify  the  treading  down  and  destroying 
the  grass.  [ff'iUes  J.  The  defendant  cannot  by  pleading 
to  matter  make  it  material  if  it  is  not  so.]  Unless  it 
may  or  may  not  be  material,  as  in  Lane  v.  Dixon  (a), 
where  in  trespass  for  breaking  into  a  room  and  removing 
a  brass  plate  from  the  door  the  removal  of  the  plate  was 
held  to  be  a  substantive  trespass,  having  been  pleaded  to 
as  such,  per  ff^ilde  C.  J.,  p.  788 ;  and  per  Williams  J., 
p.  790,  "  Here  it  is  difficult  to  say  that  the  plaintiff 
might  have  new  assigned  as  to  the  plate.''  That  case  is 
analogous  to  the  present  [He  also  cited  Phillips  v. 
Howgate  (b),  Noden  v.  Johnson  (c).]  A  new  assignment 
is  only  necessary  where  there  are  two  trespasses  or 

(fl)  3  C.  B,  776.  (ft)  6  5.  #  i<.  220. 

(c)  16  Q.  B.  218. 
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1809.       where   from   the   generality  of  the    declarati<»  the 
HuDDAM     defendant  has  mistaken  the  cause  of  action  (note  6  ta 
^^^        Greene  v.  Jones,  1  fFms.  Sound.  299, 6th  ed.).    In  Gbwer 
v.  Dixon  (a)  a  new  assignment  was  held  to  be  neooooaiy 
because  the   plea  was   in  confession  and   avoidanoe; 
but  here  the  replication  mider  stat  16  &  16  Viet  c  76. 
«.  79.  puts  in  issue  every  material  statement  in  the  plea, 
and  the  plaintiff  was  prepared  to  go  to  trial  on  the  right 
of  way  as  pleaded.  A  new  assignment  under  stat*  15  &  16 
Vict  e.  76.  $.  87.  must  have  stated  that  the  plainttflT 
proceeded  for  causes  of  action  different  from  all  those 
which  the  plea  professed  to  justify,  which  would  have 
rendered  it  necessary  for  the  plaintiff  to  allege  fiu^  whidi 
he  could  not  prove  or  fibcts  which  the  plea  had  already 
justified,  for  the  plea  justified  all  the  trespasses  in  the 
declaration,  and  there  was  no  other  right  of  way  with 
gates  on  it.     [He  cited  note  to  Taylor  v.  Cole^  1  SmiA 
L.  C.  126,  6th  ed.] 

Quoin  {Kemplay  with  him),  for  the  defendant. — 
Before  stat.  15  &  16  Vici*  e.  76.  the  matter  was  con- 
cluded by  authority.  The  only  question  is,  whether 
the  joinder  of  issue  in  the  form  given  by  sect  79  of 
that  Act  makes  any  difference.  The  allegation  that 
gates  were  broken  is  no  part  of  the  description  of  die 
way ;  and  is  not  more  material  than  that  of  treading  down 
and  destroying  the  grass.  If  the  defendant  had  pleaded 
not  guilty  only,  it  would  not  be  necessary  for  the  plain- 
tiff to  prove  that  tiiere  were  gates  or  fences  on  the  dose. 
In  Webber  v.  Sparies  ond  another  {b)  Lord  AUnger  said, 
p.  487,  '^  The  mention  of  the  posts  and  rails  does  not 
fix  the  locality  of  the  trespass ;  if  it  did,  the  defendants 
,    would  be  entitled  to  a  verdict  on  not  guilty,  unless  it 

(a)  9  Exeh,  158.  (h)  10  if.  #  W,  485. 
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were  proyed  that  fhey  came  across  that  part  of  the  close       1869. 
where  the  posts  and  rails  were.''    And  Parke  B.,  p.  486,      Huddau 
The  plaintiff  ''might  have  traversed  and  new  assigned :       biobt. 
then  the  question  on  the  first  issue  would  have  been 
only  whether  there  was  a  right  of  way  across  the  dose 
at  all;  but  if  there  was,  and  the  defendants  beat  down 
the  posts  and  rails  in  another  part  of  the  dose,  they 
would  be  liable  on  the  new  assignment.''    The  entry 
on  the  land  is  the  gist  of  the  action  of  trespass  quare 
dausum  firegit,  and  expulsion,  which  is  a  stronger  act 
than  the  breaking  of  gates,  is  merely   aggravation; 
Taylor  y.  Cok  (a).     So  is  also  the  conversion  of  goods, 
IVait  v.  I^ntt  (b).    In  the  cases  dted  on  the  other  side 
the  trespass  was  not  on  land.    In  a  note  to  Monprioatt 
V.  Smith  (c)  the  reporter  dtes  Tajflor  v.  Cok  (a).  Dye  v. 
Leatherdale  (d),  Fisherwood  y.  Cannon,  dted  in  Taylor 
V.  Cole  (tf),  GiUes  v.  Bayley  (/),  and  deduces  firom  them 
''  a  general  prindple  that  where  the  defendant  answers 
what   may  reasonably  be  considered  the  gist  of  the 
trespass  described  in  the  declaration,  it  will  be  presumed 
that  the  action  is  carried  on  only  for  that  which  the 
defendant   has  thus  attempted  to  justify,  tmless  the 
plaintiff  intimates  by  a  new  assignment,  that  the  defend- 
ant has  overlooked  a  part  of  the  grievances  he  complains 
of,  or  has  altogether  misapprehended  his  meaning." 
Note  to  Taylor  y.  Cole,  1  Smith  L.  C.  127,  6th  ed.    A 
new  assignment  does  not  admit  the  &cts  stated  in  the 
plea ;  Norman  v.  Weecombe  (y),  Robertson  v.  Gantlett  (A)* 
[WUIes  J.    Your  strong  point  is  that  the  defendant 
admits  the  gates,  and  does  not  care  whether  he  broke 

(a)  3  r.  ^.  292.  (6)  2  Exch.  413. 

(c)  2  Camp.  176,  176-7.  (<0  3  WOa,  20. 

(#)  3  T,  B,  282.  297.  (/)  2  WiU.  313. 

(^)  2  JV:  #  W.  349.  (A)  16  M.  #  W,  289. 
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1869.  them  or  not,  but  insists  on  his  right  of  way.  KeOy  C.  B. 
HuDDABT  ^^6  breaking  of  the  gates  is  immaterial  except  for  the 
BioBT.  purpose  of  damages.]  Then  stat.  15  &  16  VicL  c  76. 
makes  no  difference.  The  joinder  of  issue  nnder  sect. 
79  pnts  in  issue  only  the  material  facts.  It  was  dedded 
in  Glover  y.  Dixon  (a)  that  on  joinder  of  issue  by  the 
plaintiff  under  that  section  those  facts  only  were  in  issoe 
which  the  plainitff  could  have  traversed  before  the 
statute,  and  all  matters  which  before  must  have  been 
pleaded  by  way  of  new  assignment  must  atill  be  dO 
pleaded.     [He  also  cited  Dean  y.  Taylor  (&).] 

Holher,  by  leave  of  the  Court,  in  reply. — A  new 
assignment  is  not  necessary  where  there  is  only  one 
trespass;  Stephen^ t  Principles  of  Pleading^  pp.  199-207. 
In  Webber  \.  Sparkes  and  another  (c),  the  dicta  of  Lord 
Abinger  and  Parke  B.  are  to  this  effect,  that  the  breaking 
of  the  posts  and  rails  in  another  part  of  the  dose 
ought  to  have  been  new  assigned ;  and  that  may  be  so 
in  some  cases.     Suppose  an  admitted  way  with  posts 
and  rails  on  it,  and  a  disputed  way  also  with  posts  and 
rails  on  it,  and  the  defendant  had  broken  down  both,  a 
general  replication  would  be  bad.     [WiUee  J.    But  the 
reason  of  the  decision  in  Wehber  ▼•  Sparkes  and  another 
shews  that  Parke  B.,  who  was  the  highest  authority  on 
that  subject  within  living  memory,  thought  that  a  new 
assignment  was  necessary  in  order  to  put  in  issue  the 
breaking  of  the  posts  and  rails.]    In  Glover  v.  Dixon  (a) 
the  allegation  in  the  plea  that  the  trespasses  were  com- 
mitted in  the  exercise  of  the  right  relied  upon  was  not 
put  in  issue  by  the  general  form  of  traverse,  and  then 
it  was  exactly  a  case  which  the  system  of  new  assign- 

(a)  9  Exeh.  158.  (6)  U  Exch.  68. 

(c)  10  M,  t  W,  486. 
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ment  was  iny^ited  to  meet.     [He  cited  1  Chiti.  Plead.        1869. 
662.  7th  ecL] .  Huddabt 


Kelly  C.  B.  We  are  of  opiaion  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  affirmed ;  though 
my  brother  WUkt,  who  has  left  the  Court,  entertains  some 
doubt^  and  but  for  the  high  authority  of  Parke  B.  in 
Webber  y.  Sparket  and  another  (a)  and  the  Judges  who 
decided  Glover  y.  Dixon  (b),  would  haye  thought  that  this 
case  raised  a  question  worthy  to  be  further  considered. 

The  declaration  is  in  the  ordinary  form,  and  alleges 
that  the  defendant  broke  and  entered  the  plaintiff's 
land  and  there  broke  and  destroyed  certain  gates  and 
fences.  If  the  defendant  had  pleaded  not  guilty  it 
would  haye  been  sufficient  for  the  plaintiff  to  haye  proyed 
that  the  defendant  broke  and  entered  his  land,  and  if  it 
tamed  out  during  the  trial  that  there  were  no  gates  and 
fences  on  the  land,  or  that  there  were  gates  and  fences,  but 
the  defendant  had  not  broken  them,  the  plaintiff  would 
^aye  been  entitled  to  a  yerdict  If  the  plaintiff  proyed 
that  there  was  a  gate  on  his  land  and  the  defendant  had 
broken  and  destroyed  it,  the  plaintiff  would  haye  been 
entitled  to  damages  not  only  in  respect  of  the  trespass 
to  the  land,  but  also  in  respect  of  the  yalue  of  the  gate. 
But  on  this  record  there  is  the  usual  plea  when  it  is 
intended  to  set  up  a  right  of  way.  The  defendant 
admits  the  trespass,  and  by  way  of  defence  pleads  a 
right  of  way,  and  that  in  the  exercise  of  it  he  entered 
the  land,  and  because  there  were  gates  and  fences 
obstructing  that  way  he  broke  and  destroyed  them. 
To  this  plea  there  is,  under  The  Common  Law  Pro- 
cedure Act,  1852,  a  general  replication  taking  issue  on 
the  whole  plea.     At  the  trial  the  defendant  might  have 

(a)  10  M.  #  W.  485.  (b)  9  Exck.  15S. 

VOL.  X.  3   O  B.  &  S* 
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1809.        proved  his  right  of  way  over  the  close  in  question. 
HuDPAitT     'T^®  plaintiff  however  admitted  a  right  of  way  from  A. 
j^^Y,       ^  ^•»  ^^^  offered  to  prove  that  the  trespasses  complained 
of  were  committed  at   another  spot  within    the  same 
dose^  and  not  npon  that  portion  of  his  land  OTer  which 
he  had  admitted  a  right  of  way.    We  have  heard  a  very 
learned  argument,  and  a  great  variety  of  cases  have 
heen  cited ;  bat  this  is  the  common  case  in  which  for 
centuries  it  has  been  considered  that  a  new  assignment 
is  necessary  in  order  to  render  the  evidence  tendered 
admissible.     The  Common  Law  Procedure  Act,  1852, 
sect.  87,  allows  one  new  assignment.     [His  Liordship 
read  it.]     Here  the  plaintiff  admitted  a  right  of  way, 
which  prima  fade  justified  the  trespass  of  the  defendant, 
and  then  he  proposed  to  establish  his  daim  to  damages 
for  a  trespass  upon  another  portion  of  the  close  than 
that  over  which  the  defendant  claimed  a  right  of  way. 
That  dearly  is  a  case  for  a  new  assignment  within 
sect.  87.  On  this  part  of  the  case  the  dictum  of  Parke  B. 
in  Webber  v.  Sparkes  and  another  (a),  supported  by  Lord 
Abinger  in  equivalent  language,  and  GUmer  v.  Dixon  (6), 
are  condusive  authorities,  though  in  my  opinion  authority 
is  not  needed;  for  it  is  common  learning. 

Then  it  is  said  that  the  breaking  of  the  gates  and 
fences  is  a  substantive  trespass.  But  whether  there  are 
gates  and  fences  across  a  right  of  way  is  immaterial : 
the  substance  of  the  action  is  the  trespass  on  the  land ; 
the  breaking  of  the  gates  and  fences  is  mere  aggrava- 
tion. If  there  had  been  a  new  assignment  that  the 
trespass  was  on  another  portion  of  the  close,  the  plaintiff 
would  have  been  entitled  to  maintain  the  action,  though 
there  were  no  gates  and  fences  on  that  portion  of  the  do8& 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 

{a)  10  M,  #  W.  485, 486.  (h)  9  Exck.  158. 
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The    Poor    Law    Commissioners   for  Ireland,  Monday, 
appeUants,  The  Select  Vestry  of  Liverpool,  ^"^^^^- 
respondents.  wtf^ni 

children 
The  wife  and  unemancipated  children  of  an  Irishman  who  were  born   chargeahU^ 
in  Ireland  beeoming  chargeable  in  ICngland  by  reason  of  the  desertion  of  Beinoval, 
the  hnsband,  an  order  was  obtained  under  stat  8  &  9  Vict.  c.  117.  *.  2.   8  #  9  ^«?'. 
for  their  removal  to  the  Union  of  T.,  the  birth  place  of  the  wife  in  ^.  117.  «.  2. 
Ireland.     The  husband  was  not  bom  in  T.  nor  had  he  resided  there  for 
three  years.     Neither  he  nor  his  wife  had  acquired  a  settlement  in 
England.     Held,  that  the  order  was  invalid,  as  the  Act  made  no  pro- 
vision for  the  wife  being  removed  without  the  husband 

CPECIAL  case  stated  under  stat.  12  &  18  Vict  c.  45. 
#.  11. 

On  the  28th  May,  1868,  a  warrant  for  the  removal  of 
EUen  Keating  and  her  two  children  Margaret  and  Johtiy 
aged  respectively  thirteen  and  two  years^  from  the  parish 
of  Liverpool  to  the  Union  of  TuUamorei  Ireland,  was 
granted  by  two  justices  of  the  borough  upon  the  exami- 
nation of  Ellen  Keating.  Notice  of  appeal  was  given 
.  pursuant  to  stat  26  &  27  Vict.  c.  89.  s.  7. 

EOen  Keating  is  the  lawful  wife  otJohn  Keating,  and 
Margaret  and  John  are  their  legitimate  and  unemanci- 
pated children.  On  the  80th  September,  1867,  they 
were  admitted  into  the  Liverpool  Workhouse  as  the  wife 
aud  children,  and  known  to  the  respondents  to  be  the 
wife  and  children,  respectively  of  John  Keating,  and 
remained  there  until  removed  to  the  TuUamore  Union 
by  the  warrant. 

John  Keating  was  bom  in  Ireland  but  not  within  the 
district  of  the  Union  of  Ttdlamore,  nor  has  he  ever 
resided  for  three  years  within  that  district.   Ellen  Keat' 
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ing  was  born  within  that  district^  and  both   of   the 
children  were  bom  in  Ireland. 

On  the  Slat  October,  1867,  the  respondents  laid  an 
information  on  oath  before  the  magistrates  against  JMm 
Keating  for  having  on  the  80th  September,  1867,  run  away 
from  the  parish  of  Liverpool,  deserting  his  wife  and  two 
children  and  leaving  them  chargeable  to  that  parish. 
A  warrant  was  granted  thereon,  and  on  the  17ih  Sep* 
tember,  1868,  being  after  the  appeal  in  this  case  was 
entered  at  the  Quarter  Sessions  for  the  borough  of 
Liverpool,  and  after  the  same  was  respited  to  the  next 
Quarter  Sessions  of  the  borough,  he  was  brought  before 
the  stipendiary  magistrate  for  the  borough  and  convicted 
of  the  offence. 

The  warrant  of  removal  was  issued  in  the  absence  of 
John  Keating  and  without  any  summons  having  been 
issued  requiring  his  attendance  before  the  magistrates 
for  the  borough  at  the  Sessions  at  which  the  warrant 
was  granted. 

At  the  time  of  granting  the  warrant  of  removal  and 
up  to  and  until  the  time  of  his  apprehension,  viz.,  on 
the  17th  September,  1868,  John  Keating  was  living  and  « 
residing  in  Hull,  in  the  county  of  York,  and  not  in  the 
parish  of  Liverpool;  but  the  respondents  at  the  time 
the  order  was  made  did  not  know  where  he  was  or  where 
he  could  be  found ;  nor  did  it  appear,  either  from  the 
examination  of  Ellen  Keating,  the  warrant  of  removal 
or  otherwise,  that  inquiry  was  made  as  to  John  Keating 
or  as  to  his  place  of  birth. 

The  questions  for  the  opinion  of  the  Court  were : — 

First.  Whether  a  warrant  of  removal  should  have 
been  granted  by  the  magistrates. 

Secondly.  If  so,  whether  it  was  rightly  granted  for 
removal  to  the  Tullamore  Union. 
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Stat  4  &  5  W.4.e.  76.  $.  56.  enacts  that  ''  all  relief 
giveo  to  or  on  account  of  the  wife,  or  to  or  on  account 
of  any  child  or  children  under  the  age  of  sixteen  not 
being  blind  or  deaf  and  dumb,  shall  be  considered  as 
given  to  the  husband  of  such  wife,  or  to  the  father  of 
such  child  or  children,  as  the  case  may  be.'' 

Stat.  8  &  9  Viet  c.  117.  $.  2.  enacts,  ''That  if  any 
person  born  in  Scotland  or  Ireland,  &c.,  not  settled  in 
EngUtnd^  become  chaigeable  to  any  parish  in  England 
by  reason  of  relief  given  to  himself  or  herself,  or  to  his 
wife,  or  to  any  legitimate  or  bastard  child,  such  person, 
his  wife,  and  any  child  so  chargeable,  shall  be  liable  to 
be  removed  respectively  to  Scotland,  Ireland^  &c ;  and 
if  the  guardians  of  such  parish,  or  of  any  union  in 
which  the  same  may  be  comprised,  or,  where  there  are 
no  such  guardians,  if  the  overseers  of  such  parish,  com- 
plidn    thereof  to  any  one  justice  of  the  peace,  such 
justice  may,  if  such  person  do  not  attend  voluntarily, 
summon  him  to  come  before  any  two  justices  of  the 
peaoe^  at  any  time  and  place  to  be  named  in  the  sum- 
mons ;  and  at  such  time  and  place,  or  on  the  attendance 
of  such  person,  any  two  justices  may  hear  and  examine 
into  the  matter  of  such  complaint,  and  if  it  be  made  to 
appear  to  their  satisfaction  that  such  person  is  liable  to 
be  BO  removed  as  aforesaid,  and  if  they  see  fit,  they 
may  make  and  issue  a  warrant  under  their  hands  and 
seals  to  remove  such  person  forthwith  at  the  expense  of 
such  union  or  parish.'' 

Stat.  10  &  11  Vict.  e.  83.  «.  1.  enacts,  ''  That  it  shall 
be  lawful  for  any  guardian,  relieving  officers  or  overseer 
of  any  parish  or  union  in  England  to  take  and  convey 
before  two  justices  of  the  peace,  without  summons  or 
warrant,  every  poor  person  who  shall  become  charge- 
able to  any  parish  in  England^  and  who  he  may  have 
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1869.  reason  to  believe  is  liable  to  be  removed  from  England 

Poor  Law  "°der"  stat  8  &  9  Vict.  c.  117.;    "and  the   justices 

Commis-  before  wBom  any  such  person  shall  be  so  brought  shall 

Ibilako  hear  and  examine  and  proceed  in  the   same  manner 

Vestry  of  in  all   rcspccts  as  if    such   person  had  been  brought 

LiTX&POOL. 

before  them  under  and  in  the  manner  directed  by  that 
Act.'* 

Stat.  24  &  25  Vict  c.  76.  8.  2.  enacts^  among  other 
things,  that  the  warrant  of  removal  shall  contain  the 
name  of  the  place  in  Ireland  where  the  justices  shall 
find  such  person  to  have  been  bom,  or  to  have  last 
resided  for  the  space  of  three  years ;  and  a  copy  shall 
be  given  by  and  at  the  cost  of  the  person  applying  for 
the  warrant  to  the  person  or  head  of  the  family  about 
to  be  removed  by  virtue  of  it.     Provided  that  where  the 
justices  shaU  not  be  able  to  ascertain  upon  the  evidence 
before  them  the  place  of  birth,  or  of  such  continued 
residence,  they  shall  order  the  pauper  to  be  removed 
to  the  port  in  Ireland  which  shall  in  the  judgment  of 
such  justices  under  the  circumstances  of  the  case  be 
most  expedient. 

The  case  was  argued  in  this  Term,  Noo.  6 :  before 
CocKBUBN  C.  J.,  Lush,  Hannbn  and  Hatks  JJ. 

MeUish  (£.  Temple  with  him),  for  the  appellauts. — 
The  question  is,  whether  the  wife  and  children  of  an 
Irishman  who  has  no  settlement  in  England  can  be 
removed  in  his  absence  to  the  birthplace  of  the  wife  in 
Ireland  under  stat.  8  &  9  Fid.  c.  117.  «.  2.,  amended 
by  stat.  10  &  11  Vtci.  c.  83.  s.  1.  The  word  "  herself'' 
in  stat  18  &  19  Vict.  c.  117.  e.  1.  applies  to  the  case  of 
a  single  woman,  for  it  is  followed  immediately  by  the 
words  "  or  his  wife.''  The  settlement  of  a  woman  is 
suspended  during  marriage  and  she  acquires  the  settle- 
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ment  of  her  huaband ;  therefore  the  wife  could  not  be 
removed    to  Ireland  except  as  part  of  the  husband's 
family,  viz.^  under  stat.  24  &  25  Vict.  c.  76.  s.  2.,  to 
the  place  in  Ireland  in  which  he  was  bom  or  had 
resided  for  three  years,  or,  if  neither  could  be  ascer- 
tained, to  the  port  in  Ireland  which  should  be  deemed  most 
expedient.     Under  stat.  4  &  5  ^.  4.  c.  76.  s.  56.  the 
husband  was  chargeable  to  the  parish  of  the  respondents 
by  reason  of  relief  given  to  his   wife  and   children. 
[Cockbum  C.  J.    In  the  absence  of  the  husband  the 
wife  was  chargeable  in  the  respondents'  parish  as  a 
casual  pauper.    And  stat.  8  &  9  Vict  c.  117.  «•  2.  con- 
templated that  a  person  born  in  Ireland  should  not  be 
chargeable  here.     If  the  husband  were  present  with 
his  wife  and  children  he  would  be  removable  alsa] 
Further,  this  was  not   a  case  in  which  the  husband 
deserted  his  wife  and  children ;  but  the  respondents  did 
not  know  where  he  was.     If  they  had  made  inquiry  and 
ascertained  that  he  was  in  HuU  they  might  have  obtained 
a  warrant  to  remove  him  with  his  wife  and  children. 
The  children,  though  bom  in  Ireland^  have  no  interest 
in  being  sent  to  the  birth  place  of  their  mother. 
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Francis,  for  the  respondents. — The  present  case  is 
clearly  within  the  mischief  which  it  was  the  object  of  slat. 
8  &  9  Vict  c.  117.  to  remedy,  and,  by  reasonable  con- 
struction, is  within  its  terms.  The  relief  given  to  the 
wife  and  children  made  the  husband  chargeable  to  the 
removing  parish,  but  it  made  the  wife  also  chargeable. 
The  conviction  of  the  husband  was  for  deserting  his 
wife  and  children,  whereby  they  became  chargeable.  If 
the  wife  is  not  removable  she  would  remain  a  burden  to 
the  parish  until  her  husband  returned  or  could  be  found, 
which  m»y  never  be. .  It  must  be  assumed  from  the 
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facts  stated  that  he  had  deserted  his  wife  and  children* 
[Hayes  J.    The  amending  Act,  10  &  11  Viet.  e.  33.  «.  1., 
which  dispenses  with  a  summons,  shews  that  the  Liegis- 
lature  intended  that  the  removal  should  be  by  a  sum- 
mary process  and  that  there  should  not  be  an  elaborate 
inquiry.]     It  is  enough  that  it  appears  that  reasonable 
efforts  had  been  made  to  ascertain  where  the  hnsband 
was.    His  desertion  practicaUy  plaocid  the  mother  io  the 
position  of  head  of  the  family.    Therefore  the  children, 
being  teiemancipatedy  would  follow  her  as  part  of  her 
family ;  Bex  v.  The  Inhabitants  of  Cattingham  (a),  Jtey. 
r.  The  Inhabitants  of  All  Saints,  Derby  {b),  The  Over- 
seers of  Much  Hoole,  appts..  The  Overseers  of  PreMttm^ 
respts.  (c) ;  and  it  is  immaterial  to  inquire  whether  she 
had  a  husband  Uving  or  not     [Cockburn  C.  J.     If  the 
children  were  bom  in  England^  you  say  they  would 
still  be  removed  with  the  mother  as  part  of  her  famOy. 
But  suppose  the  father  was  dead  and  the  children  had 
a  settlement  derived  from  him.]     In  Rex  v.  The  In* 
habitants  of  Cottingham  (a)  it  is  not  said  where  the 
children  were  bom. 

Cur,  adv.  vulL 


The  judgment  of  the  Court  was  now  delivered  by 

CocKBUBN  C.  J.  This  was  a  case  stated  by  consent 
under  stat.  12  &  18  Vict.  c.  45.  upon  an  appeal  against 
an  order  or  warrant  made  by  two  justices  of  the  peace 
for  the  borough  of  Liverpool  on  the  21st  May,  1868, 
for  the  removal  of  EUen  Keating  and  her  two  children 
from  the  parish  of  Liverpool,  where  they  had  become 
chargeable,  to  the  Union  of  TuUamore,  in  Irdandf  the 


(a)  7  B.i-C.  616.  (b)  14  Q.  B.  207. 

(c)  \1Q.B.  648. 
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birthplace  of  Ellen  KeaHng.     The  pauper  Ellen  Keating 
was  the  wife  of  John  Keating ,  who  was  an  Irishman ; 
neither  of   them  had  acquired  a  settlement   in  Eng» 
land  ;  the  children  were  the  issue  of  the  marriage  and 
were  horn  in  Ireland;  they  were  infants  and  unpmanci- 
pated^  one  heing  aged  thirteen  and  the  other  two  years. 
At  the  time  when  Ellen  Keating  and  the  children  be- 
came chargeable,  and  also  at  the  time  of  the  making  of 
the  warrant  of  removal  and  of  executing  it^  John  Keat- 
ing was  not  living  in  the  parish  of  Liverpool.     He  had 
some  time  previously  deserted  his  wife^  and  was  living 
at  HuUy  in  Yorkshire ;  but  the  respondents  did  not  then 
know  where  he  was  or  where  he  could  be  found.     He 
was  consequently  not  summoned  or  brought  before  the 
removing   magistrates;    nor  does  it  appear  from  the 
examination,  warrant  of  removal,  or  any  statement  in 
the  case,  that  inquiry  was  made  as  to  him  or  as  to  his 
place  of  birth.     In  point  of  fact  he  was  not  bom  in 
TuUamore^  nor  had  he  resided  there  for  three  years. 
Under  these  circumstances  it  was  contended  on  behalf 
of  the  appellants  that  the  warrant  of  removal  of  the 
wife  and  the  two  children  to  Tullamore^  the  place  of  the 
wife's  birth,  was  invalid  and  ought  not  to  have  been 
granted,  and  we  are  of  that  opinion. 

The  statute  under  which  the  removal  of  such  paupers 
is  now  regulated  is  the  8  &  9  Vict.  c.  117.  as  amended  by 
stats.  10  &  11  Viet.  c.  83.,  24  &  25  Vict.  c.  76.  and  26  &27 
Vict.  c.  89.  The  material  clause  is  the  2nd  section  of  the 
first  mentioned  statute.  The  language  of  that  section, 
according  to  its  plain  natural  meaning,  appears  to  require 
that  where  there  is  a  husband  as  well  as  a  wife  and 
children  liable  to  be  removed  they  are  all  to  be  removed 
together.  With  regard  to  the  place  to  which  the  removal 
is  to  be  made,  by  the  4th   section  of  stat,  8  &  9  Vict. 
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c.  117.  the  justices  of  a  county  or  borough  were  em- 
powered to  make  regulations  for  the  removal   of  "  such 
poor  persons^  their  wives  and  children/'      Bat  this 
section  is  now  repealed  by  stat.  26  &  27  Viet  c,  89.  '.  3. ; 
and  by  stat.  24  &  25  Vict.  c.  76.  $.  2.  the  warrant  of 
removal  was  required  to  contain  (amongst  other  things) 
the  name  of  the  place  in  Ireland  where  the  reoaoving 
justices  shall  find  such  poor  person  to  have  been  bom 
or  to  have  resided  for  three  years ;  and  a  copy  of  the 
warrant  was  thereby  required  to  be  given  to  the  person 
or  "  the  head  of  the  family*'  about  to  be  removed  by 
virtue  of  it.    This  shews  that  the  Legislature  intended 
that  where  there  was  a  head  of  a  family  the  removal 
was  to  be  to  his  or  her  place  of  birth  or  place  of 
residence.    And  stat.  26  &  27  VicU  c.  89.,  which  makes 
further  regulations  concerning  these  removals,  and  by 
sect.  7  gives  the  right  of  appeal  by  the  Poor  Law  Com- 
missioners of  Ireland,  prescribes  by  sect.  6  the  particular 
form  of  warrant  used  in  the  present  case. 

No  provision  is  made  in  any  of  these  Acts  or  in  any 
of  the  former  statutes  which  were  repealed  by  the  1st 
section  of  stat  8  &  9  Vict,  c.  117.,  where  a  woman  has 
been  deserted  by  her  husband,  for  her  being  removed 
without  him  or  being  removed  to  any  other  place  than 
the  husband's  place  of  settlement,  if  he  were  Hving. 
And  upon  a  review  of  the  statutes  and  the  decbions 
upon  them  we  think  that  such  a  case  is  left  unprovided 
for. 

In  Rex  V.  The  Inhabitants  of  Cottingham  {a\  which 
case  arose  on  the  construction  of  a  former  Act,  59  G.  3. 
c.  12.,  now  repealed,  but  which  in  its  enactments  closely 
resembled  stat  8  &  9  Vict  c.  117.  s.  2.,  it  was  held 
that  the  wife  of  an  Irishman  who  had  no  settlement  in 


(fl)  7  B.  4-  C.  615. 
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Snffland  and  had  deserted  her  might  be  removed  with- 
out him  to  her  own  maiden  settlement^  which  revived  on 
her  desertion  by  her  husband.     But  it  was  laid  down  by 
Bayley  J,,  in  delivering  the  judgment  of  the  Court,  p.  619» 
that  Stat  59  G.  8.  e.  12.  s.  88.|  which  in  this  respect  is 
undistingnishable  from  the  present,  did  not  authorize 
the  removal  of  the  wife  alone  to  the  place  of  the  birth 
of  her  husband,  and  that  as  the  husband,  having  quitted 
the  parish,  could  not  be  removed  to  Ireland,  so  the  wife 
could  not  be  removed  there  without  him,  and  that  the 
case  was  therefore  not  within  the  Act.    It  had  been 
previously  held  in  the  case  of  Bex  v.  JTie  Inhabitants  of 
LeedM  (a)  that  the  wife  and  unemancipated  children  of  a 
Scotchman,  who  had  not  deserted  his  wife  but  was  living 
with  her,  could  not,  even  with  his  consent,  be  removed 
to  her  maiden  settlement,  but  that  all  were  removable 
with  the  husband  to  Scotland.    In  Seg.  v.  TTie  Inhabi- 
tants of  All  Saints,  Derby  (b),  the  question  of  the  con* 
struction  of  the  present  Act  arose  in  the  case  of  the 
children  of  an  Irish  father  by  an  Irish  mother.    The 
mother  had  died  and  the  children  had  been  deserted  by 
the  father.     It  was  there  decided  that  they  were  re- 
movable to  the  parish  of  their  birth  in  England  and  not 
to  Ireland,  under  the  2nd  section  of  the  statute.    Cote^ 
ridge  J.,  p.  217,  laid  down  that  according  to  the  Act  the 
father  must  be  dealt  with  as  the  subject  of  removal ;  and 
Wightman  J.  said,  p.  219,  that  the  statute  for  the  purpose 
of  removal  **  applies  directly  to  the  father  only,  and  to  the 
children  not  otherwise  than  incidentally,  as  part  of  his 
family,^'  and  that  if  the  father  cannot  be  removed  there 
is  no  power  over  the  children.     Coleridge  J.  also  observed 
pp.  21 9-220,  that  the  section  might  mean  that  if  the  father 

(a)  iB.fA.  496.  (b)  14  Q.  B,  207. 
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were  summoned  the  order  might  be  made  at  the  time 
and  place  named^  whether  he  appeared  or  not,  or  at  any 
time  when  he  did  come,  and  that  if  he  were  absent 
service  of  the  summons  upon  him  must  be  shewn,  so  that 
at  ail  events  the  proceeding  should  relate  to  him.     This 
case,  which  recognized  the  previous  case  of  Rex  v.  The 
Inhabitants  of  Cottingham  (a),  appears  to  make  it  clear 
that  the  wife  and  children  cannot  be  removed  except 
with  the  father  and  at  all  events  as  part  of  the  father's 
fiimily  and  in  a  proceeding  having  reference  to  him ; 
and  therefore  at  all  events  a  warrant  of  removal  which 
ignores  the  father  and  the  father's  place  of  birth  and 
removes  to  that  of  the  mother  must  be  considered  as 
unwarranted  by  the  statute. 

The  subsequent  cases  of  The  Overseers  of  Mitch  Book, 
appts.,  The  Overseers  of  Preston,  respts.  {b),  and  Reg, 
V.  The  Inhabitants  of  SL  Giles  wit/iout  CrippUgate  (c), 
are  substantially  in  accordance  with  the  cases  pre- 
viously mentioned,  as  shewing  that  neither  a  wife 
deserted  by  her  husband,  an  Irishman,  nor  a  daughter, 
though  unemancipated  and  becoming  chargeable  in 
a  different  parish  from  that  in  which  her  parents, 
who  were  Irish  without  a  settlement,  resided,  can  be 
removed  to  Ireland  under  the  statute  now  in  question. 
And  as  we  have  had  no  instance  brought  to  our  notice 
of  such  a  removal  having  been  made,  and  have  been 
unable  to  discover  any  such  case,  we  consider  that  this 
order  of  removal  ought  to  be  reversed  as  illegal,  and 
that  the  respondents  should,  according  to  the  7th  section 
of  Stat.  26  &  27  Vict,  e,  89.,  pay  the  expenses  of  the 
preliminary  inquiry  and  appeal  and  also  those  of  main- 

(a)  7B.fC.  615.  (6)  17  Q,  B.  M8. 

(c)  17  Q  B.  636. 
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back  to  Lwerpoci*  Poor  Law 

I  can  only  deliver  this  as  the  judgment  of  my  brothers  Bionen^ 

Lush  and   Hannbn  and  myself.    But  I  may  add,  as  l&>i*^i» 

shewing  the  perfect  unanimity  of  the  members  of  the  Vestry  of 
Court,  that  the  judgment  which  I  have  just  read  was 
drawn  by  my  late  brother  Hatbs. 

Judgment  for  the  appellants. 


TuRNEB  against  Cameron.  [Montu^, 

February  2lalt, 
1870.] 

The  leasee  of  a  colliery,  by  deed  reoistered  under  The  Bills  of  Sale  Act|    

demised  it  to  the  plaintiff  by  way  of  mortgage,  and  assigned  the  plant,   Zeate  ofmins. 

&e.  comprised  in  a  schedule,  and  all  fiztores,  buildings  and  railways  in   Fixturet, 

and  about  the  colliery,  with  a  power  of  sale.    The  plaintiff  haying  tia^en   BaUwayt* 

possession  of  the  railways  under  thepower,  the  defendant  distrained  Diatreu. 

them  for  rent  due  from  the  lessee.    The  railways  were  constructed  for 

the  better  enjoyment  of  the  colliery,  and  were  so  fiur  permanent  that 

they  were  intenaed  to  remain  on  the  premises  as  ancillazy  to  the  workinff 

of  the  mines  until  the  expiration  of  the  term.    The  ground  upon  which 

they  were  laid  was  brought  to  a  dry  and  uniform  surfiue  by  spreading 

thereon,  whereyer  the  natural  soil  was  moist  or  its  surface  depressed,  such 

hard  and  dry  materials  as  the  soil  affoided,  with  some  furtner  material 

of  the  same  nature  brought  from  elsewhere,  so  as  to  make  it  dry  and 

leyeL    On  this  surface  so  prepared  the  sleepers  were  laid,  and  the  rails 

were  fastened  to  the  sleepers  by  nails  driyen  into  the  sleepers,  and  firmly 

fixing  the  rails  thereto.  Large  quantities  of  such  hard  and  dry  materials, 

caUfld  ballast,  were  then  packed  under  and  about  the  sleepers,  with 

the  double  object  of  keeping  them  dry,  and  so  preyenting  their  decay, 

and  of  keeping  them  in  position.    The  usual  moae  of  remoying  the  nuJs 

vas  to  wrench  the  rails  out  of  the  sleepers.    In  order  to  remoye  the 

sleepers  the  ballast  was  first  loosened  by  picks,  and  then  leyers  or  bars 

of  iron  were  driyen  under  the  sleepers.    The  remoyal  of  the  sleepers 

caused  hollow  places  to  be  formed  by  the  falling  in  of  the  ballast.   Held, 

that  the  rails  and  sleepers  forming  the  railways  became  fixtures,  and 

therefore  were  not  distrainable  for  rent,  and  the  plaintiff  was  entitled  to 

judgment  for  the  yalue  of  the  railways  as  replaced  in  statu  qua 

n^BESPASS  for  breaking  and  entering  a  mine  of  the 

plaintiff^  and  seizing,  severing  and  carrying  away 

and  disposing  of  the  plant,  machinery  and  other  fixtures 

of  the  plaintiff  therein  and  thereon,  and  for  breaking 
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[1870.]      ^^^  entering  a  dose  and  seizing  and  canying  away  and 
^^jj^      disposing  of  goods  and  chattels  of  the  plaintiff  theran 
▼-  and  fixtures^  rails,  sleepers,  railways,  tramways,  frc 

Plea :  Not  guilty  by  stat  11  G.  2.  c.  19.  m.  21. 

Issue. 

A  verdict  was  entered  for  the  plaintiff,  subject  to  a 
case  to  be  stated  by  an  arbitrator. 

In  April  1860  the  reyersion  of  and  in  certain  mines^ 
yeins  and  seams  of  coal  became  Tested  in  the  defendant, 
the  same  having  been  demised  by  indenture  dated 
September  15th,  1859,  for  the  term  of  eighty-five  years, 
with  the  usual  powers  to  work  the  mines,  put  up 
machinery,  &c.,  the  lessees  yielding  and  paying  certain 
royalties  and  rent. 

By  indenture  of  the  9th  May,  1865,  made  between 
the  defendant  of  the  one  part  and  the  lessees  of  the 
other  part,  certain  alterations  were  made  in  the  mode  of 
paying  the  royalties,  and  power  was  granted  by  the 
lessees  to  the  defendant,  so  often  as  the  rents  and 
royalties  should  be  in  arrear  for  thirty  days,  to  enter 
upon  the  premises  and  to  distrain  for  the  rents  and 
royalties,  &c. 

By  indenture  of  the  25th  Jpril^  1866,  in  considera- 
tion of  1200/.  the  lessees  assigned  to  one  O'Danophue  the 
plant  and  things  comprised  in  a  schedule  thereto,  and 
demised  to  him  for  the  term  of  fourteen  years,  from  the 
25th  March,  1866,  certain  specified  parts  of  the  lands, 
mines  and  premises  demised  by  the  lease  of  the  15th 
September,  1859.  Royalties  and  rents  were  reserved  as 
before,  and  power  was  given  to  construct  railways,  &c 

By  indenture  dated  the  15th  JUay,  1866,  (fDonogkue, 
in  consideration  of  2000/.,  demised  to  the  plaintiff  the 
lands,  mines  and  premises  comprised  in  the  indenture  of 


V. 

Cambroh. 
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the  25th  April,  1866,  for  the  residue  of  the  term  of      [1870.] 

fourteen  years  thereby  granted,  except  the  last  three      tuwiib 

days  thereof,  subject  to  a  proviso  for  redemption  on 

repayment  of  2000/. ;  and  he  thereby  also  assigned  to 

the  plaintiff,  among  other  things,  the  plant,  chattels  and 

things  comprised  in  the  schedule  thereto,  and  all  fixtures, 

buildings,  railways,  &c.,  which  then  were  or  should  at 

any  time  during  the  continuance  of  the  security  thereby 

created    be  erected,  constructed  or  brought  upon  the 

premises,  &c.,  including  the  plant  or  materials  of  which  a 

railway  which  ffDonoghue  had  agreed  to  construct  did  or 

shonld  consist,  with  a  power  of  sale  on  default  of  pay- 

ment  of  the  2000/.    This  indenture  was  duly  registered 

under  The  Bills  of  Sale  Act  at  the  date  thereof. 

Default  having  been  made  by  CyDonoghue  in  payment 
of  the  sum  of  2000/.,  the  plaintiff  took  possession  of  all 
the  movable  plant,  goods  and  chattels  in  and  about  the 
mine,  and  of  the  engine  and  railways  used  in  and  about 
the  mines.  One  of  these  railways  called  the  New  Bail* 
way  was  erected  by  (yDonoghue. 

On  the  6th  November,  1867,  the  defendant  distrained 
for  the  half  year's  rent  which  had  become  due  to  him 
from  the  lessees  on  the  29th  September  preceding,  and 
took  possession  of  and  subsequently  sold  under  that 
distress  (among  other  things)  a  railway  within  the  mine, 
a  railway  within  a  yard,  which  had  been  fenced  in  by 
the  first  lessees  of  the  colliery  firom  the  surrounding 
common,  part  of  the  waste  of  a  manor  of  the  lessor,  and 
had  been  continuously  used  for  the  purposes  of  the 
colliery  from  that  time,  and  also  a  railway  extending 
from  the  end  of  the  yard  through  its  length  and  thence 
along  a  common,  part  of  the  waste  of  a  manor  of  the 
defendant,  to  a  junction  with  the  LlaneUy  Railway. 
The  plaintiff  contended  that  the  distress  was  illegal. 


93*  [HILARY  VACATION.] 

[1870.]      on  the  groond^  aa  to  the  railways,  that  they  were  fixtures 
TuBHKB      annexed  to  the  soil  and  not  liable  to  distress. 
Camuov.         ^®  defendant  contended  that  all  the  articles  dis- 
trained were,  under   the  circumstances  of  the  case, 
distrainable  chattels. 

The  railway  throughout  the  mine  was  in  width  3  feet 
4  inches,  made  of  small  rails  fixed  by  iron  to  transverse 
sleepers,  which  were  slabs  of  oak  or  pine  laid  at  interrala 
of  about  a  yard  apart,  these  slabs  resting  on  the  ground 
and  the  whole  structure  being  kept  in  position  by  its 
own  weight,  so  as  not  to  shift  when  the  trucks  passed 
over  it.     The  railway  in  the  yard  was  of  similar  con- 
struction and  materials.    The  rails  in  this  portion  had 
in  fact  been  from  time  to  time  shifted  about  to  different 
parts  of  the  yard  according  to  the  requirements  of  the 
colliery.    All  the  railways  were  convenient  and  neces- 
sary for  the  carrying  away  the  coals  and  minerals  from 
the  mine,  and  such  railways  are,  in  practice,  slewed  and 
shifted  about  from -time  to  time  to  meet  the  convenience 
of  working  collieries,  but  the  mode  of  their  combina- 
tion does  not  differ  from  that  of  the  main  trunk  lines, 
which  are  capable  of  being  shifted  in  like  manner,  that 
is,  '*  by  breaking  a  joint,^'  i.  e.,  cutting  through  one  rail 
and  sleeper  with  that  object 

The  Court  was  to  be  at  liberty  to  draw  inferences  of 
fact. 

The  question  was,  whether  the  several  things  dis- 
trained by  the  defendant,  or  any  and  which  of  them, 
were  legally  distrainable. 
AT.  T.  18G9.  T&e  case  was  argued  in  Michaelma$  Term,  Nov.  16, 
1869,  when  the  Court  gave  judgment  for  the  plaintiff  as 
to  some  of  the  points  {a\  but  referred  the  case  back  to  the 

(a)  These  pointa  aioee  on  the  conBtraction  of  the  deeds  mentioDed  io 

the 
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arbitrator    for  more  fiill  information  on  the  question      [1870.] 
whether  the  sleepers  and  rails  removed  under  the  dis-       tvrvzr 
tress  were  or  were  not  attached  to  the  soil.     The  arbi-     cameboh 
trator,  having  called  for  additional  evidence  on  that  point, 
stated  further  facts  to  the  Court  as  part  of  the  case, 
which  appear  in  the  judgment  of  the  Court,  pp  986-7. 

The  case  was  argued  in  HUary  Term,  January  18, 1870 : 
before  Cockbubn  C.  J.,  Mellor,  Lush  and  Hannen  J  J. 

Giffard  {John  William  MeUor  with  him),  for  the  plain- 
tifiT,  contended  that  the  facts  stated  respecting  the  rail- 
ways being  imbedded  in  the  soil  with  the  earth  and  ballast 
were  stronger  than  those  stated  respecting  the  cotton 
spinning  machines  called  **  mules^'  in  Hellawell  v.  East- 
u)ood  (a);  and  that  the  sleepers  resembled  the  pavement 
laid  down  in  a  street  [He  cited  Fisher  v.  Dixon  (i), 
In  re  Biehards^  Ex  parte  lioyis  Banking  Company ^  and 
Ex  parte  AUbury  {c\  Duke  of  Beaufort  v.  Bates  (d), 
Walmsley  v.  Milne  (e). 

Graoe  {Hughes  with  him),  for  the  defendant,  con- 
tended that  the  railways  were  a  construction  consisting 
of  personal  chattels  placed  upon  the  soil  and  capable  of 
being  moved  from  place  to  place  as  occasion  required : 
that  the  sleepers  were  only  embedded  in  the  ballast;  that 
the  soil  was  not  destroyed  by  the  removal  of  them,  and 
therefore  the  case  was  not  within  the  maxim  referred  to 
by  Lord  Ilarduncke  in  Lawton  v.  Lawton  (f)  "  That  you 
shall  not  destroy  the  principal  thing,  by  taking  away 

(a)  6  Exck,  296.  {b)  12  a  #  F.  312. 

(tf)  38  L.  J.  Bank.  9;  Z.  i?.  4  Ckane.  App,  630. 
{d)SDeG.F.4-  J.  381.  («)  7  C,  B.  N.  8,  116.  138. 

{/•)  3  Aik.  13.  15,  2nd  ed, 

VOL.  X.  3   P  B.    &  S, 
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[1870.]      the  accessory  to  it'';  and  he  relied  upon  HeUawdU  t. 
TuRBKR      Ecutwood  (a),  recognised  in  Waterfall  y.  JPenisiane  {b) : 
CAMBBOir.     t^  Duke  of  Beaufort  y.  Bates  (c). 

John  WUUam  Mettor  (by  leave  of  the  Court,  absente 
Giffard)^  in  reply,  cited  Boyd  y.  Sharrock  {d),  CUmie  ▼. 
Wood  (4  CuUwiek  y.  SwindeU  (J). 

Cur.  adv.  tmb. 

The  judgment  of  the  Court  was  now  deliyered  by 

Mellob  J.  The  only  question  not  determined  on  the 
first  ai^ument  in  this  special  case  was  the  liability  of  the 
railways  therein  described  to  be  distrained  for  rent.  The 
facts  then  stated  by  the  arbitrator  were  not  sufficient  in 
our  opinion  for  the  satisfactory  decision  of  that  question, 
and  we  sent  the  case  back  for  a  further  finding  and 
statement  of  the  exact  mode  in  which  these  railways 
had  been  constructed,  and  how  far  and  in  what  manner 
they  were  attached  to  the  freehold.  Upon  the  further 
statement  of  the  arbitrator  we  are  satisfied  that  such 
railways  are  not  liable  to  be  distrained  for  rent. 

It  appears  from  this  statement  that  the  ground  upon 
which  they  were  laid  was  brought  to  a  dry  and  uniform 
surface  by  spreading  thereon,  wherever  the  natural  soil  was 
moist  or  its  surface  depressed,  such  hard  and  dry  material 
as  the  soil  aflfbrded,  with  some  further  material  of  the  same 
nature,  such  as  broken  stone  and  cinders  brought  from 
elsewhere,  so  as  to  mahe  it  dry  and  leveL   On  this  surfiuse 

(a)  6  Exeh.  295.  (6)  6  £  #  i9.  876. 

(c)  SlkO,F.fJ,38h 
id)  37 L,  J.  Ckane,  144;  Z.  B.5Eq.72, 

(•)  37  L.  J.  Exch,  168;  L.  B.  3  Exch,  267;  affirmed,  d8L.J.  Exck 
22S;  L.  B.  4  Exch.  S2S. 
if)  36  L,  J.  Chane.  173;  L.  B.  3  Eq,  249. 
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80  prepared  the  deepen  were  laid,  and  the  rails  were      [1870.] 
fastened  to  the  sleepers  by  long  and  strong  nails^  either       Tuamia 
diiTen  through  holes  in  the  rails  or  made  with  a  fiat      camiuov. 
head  projecttng  over  the  foot  of  the  rail  and  grasping  it 
dosdy  when  hammered  down,  the  nails  being  driven 
into  the  sleepers  as  deeply  as  the  wood  would  admit,  and 
thus  firmly  fixing  the  rails  thereto.    Large  quantities  of 
such  hard  and  dry  material,  called  **  ballasf  ^  were  then 
packed  under  and  about  the  sleepers  with  the  double 
object  first  of  keeping  them  dry  and  preventing  their 
decay^   and  secondly  of  keeping  them  by  its  support 
beneath  and  at  the  sides  in  the  position  in  which  they 
had  been  placed.    On  being  used  for  the  purposes  of 
the  colliery  the  ballast  under  and  about  the  sleepers 
became  more  solid  and  the  sleepers  became  more  deeply 
imbedded  in  the  ballast.    In  order  to  remove  the  rails 
from  the  sleepers  the  usual  mode  was  to  wrench  the 
nails  out  of  the  sleepers  by  bars  or  picks^  and  many  of 
the  nails  were  left  sticking  in  the  sleepers.    To  remove 
the  sleepers  the  ballast  was  first  loosened  by  picks,  and 
then  levers  or  bars  of  iron  were  driven  under  the 
sleepers.    The  railway  called  the  **  New  Railway*'  was 
fixed  with  sleepers  of  larger  dimensions  and  laid  deeper 
in  ballast,  which  was  packed  to  a  level  with  the  tops  of 
the  sleepers  in  order  to  make  a  level  surface  for  the 
horses  to  work  on.     In  all  the  railways  the  removal  of 
the   sleepers  caused  hollow   places  and   holes  to  be 
formed  by  the  falling  in  of  the  ballast,  and  wherever 
round  sleepers  were  used  such  falling  in  was  consider- 
able.   The  facts  so  found  by  the  arbitrator  appear  to  us 
satisCactorily  to  shew  that  the  railways  in  question  were 
not  distrainable  for  rent,  and  that  our  judgment  must 
therefore  be  for  the  plaintifl; 

3  p  2 
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[1870.]  The  question  to  be  determined  is^  whether  the  raib 

TuRHKB  ^^^  sleepers  forming  the  railways  under  consideration 
Camsbov.  continued  to  be  personal  chattels^  or  whether,  by  reason 
of  their  annexation  to  the  freehold  as  above  described^ 
they  became  fixtures.  The  following  is  the  definition 
of  a  fixture  given  in  the  treatise  of  Amos  and  Ferard^ 
part  1^  chap.  1^  p.  2,  **  It  is  necessary,  in  order  to  oon- 
stitute  a  fixture,  that  the  article  should  be  let  into  or 
united  to  the  land,  or  to  substances  previously  connected 
with  the  land.  It  is  not  enough  that  it  has  been  laid 
upon  the  land,  and  brought  into  contact  with  it:  die 
definition  requires  something  more  than  mere  juxta- 
position; as,  that  the  soil  shall  have  been  displaced  for 
the  purpose  of  receiving  the  article,  or  that  the  chattel 
should  be  cemented,  or  otherwise  fastened  to  some  fabric 
previously  attached  to  the  ground.'' 

In  the  present  case  we  have  not  to  consider  the  law 
which  is  applicable  to  fixtures  as  between  the  different 
descriptions  of  representatives  of  the  same  owner  of  the 
inheritance,  neither  have  we  to  consider   under  what 
circumstances  fixtures  may  be  removed,  either  under 
express  contract  or  in  favour  of  trade,  or  what  fixtures 
may  be  taken  in  execution  under  a  writ  of  fieri  facias, 
but  the  simple  question  is,  did  these  railways,  notwith- 
standing such  annexation  as  is  described  in  the  case, 
retain  the  character  of  personal  chattels?  For  if  they  did 
not  they  were  not  liable  to  be  distrained  for  rent.    It  is 
a  general  rule  that  things  adhering  to  the  freehold  can- 
not be  taken  under  a  distress  for  rent,  the  reason  being, 
as  stated  by  Oilbert  on  Distresses^  by  Impey^  p.  81,  that  a 
^'  distress  was  anciently  no  more  than  a  pledge  in  the 
hands  of  the  lord,  to  compel  the  tenant  to  pay  the  ser- 
vice, or  perform  the  duty,  for  which  it  was  taken/'    It 
results  from  the  nature  of  a  pawn  or  pledge  that  upon 
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payment  of  the  money  for  security  whereof  it  was  given      [1870.] 
it  ought  to  be  restored  to  the  owner  in  the  same  plight       turkibi" 
and  condition  in  which  it  was  delivered,  and  whatever  is      cameeow. 
part  of  the  freehold  cannot  be  distrained,  for  what  is 
part  of  the  freehold  cannot  be  severed  from  it  with- 
out detriment  to  the  thing  itself  in  the  removal ;  conse- 
quently that   cannot    be   a   pledge  which   cannot   be 
restored  in  statu  quo  to  the  owner. 

In  determining  whether  the  thing  distrained  is  a  per- 
sonal chattel  or  a  fixture  it  is  important  to  consider  the 
mode  and  degree  of  annexation  to  the  soil  or  fabric, 
that  is,  whether  it  can  easily  be  removed  integre,  salve 
et  commode  without  injury  to  itself  or  to  the  fabric  of 
the  building,  and  in  the  next  place  whether  it  was  for 
the  permanent  and  substantial  improvement  of  the  free- 
hold or  merely  for  a  temporary  purpose  or  the  more 
complete  enjoyment  and  use  of  it  oi  a  chattel;  per 
Parke  B.  in  HeUawell  v.  Eastwood  (a). 

We  think  that  it  must  be  taken  as  a  fact  that  the 
railways   in  question  were  constructed  for  the  better 
enjoyment  of  the  colliery  and  were  so  far  permanent ; 
that  they  were  intended  to  remain  on  the  premises  as 
ancillary  to  the  working  of  the  mines,  at  least  until  the 
expiration  of  the  term  and  were  so  constructed  and  fixed, 
not  for  the  purpose  of  steadying  them  for  their  better 
use  as  chattels^  but  as  a  substitute  for  the  natural  surface 
of  the  ground,  along  which  it  would  have  been  imprac- 
ticable to  have  worked  the  trains.    It  is  expressly  found 
by  the  arbitrator  that  they  were  so  fixed  and  attached 
to  the  freehold  as  not  to  be  capable  of  being  removed 
without  considerable  violence  and  wrenching  by  means  of 
picks  and  iron  bars,  so  that  in  their  removal  considerable 
holes  were  left  in  the  surface  by  the  falling  in  of  the 

(rt)  6iircA.  295.  312. 
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[1870.]  billast  materiaL  The  rails  were  wrenched  firom  the 
TumnB  deepen  by  the  use  of  similar  instruments^  leaving  large 
CAMmm,  ^'^^^  sticking  in  the  sleepers,  and  in  the  ''New  Railway'' 
the  ballast  was  so  placed  and  packed  as  to  form  a  road- 
way for  the  horses  drawing  the  tmcks  over  the  railway. 
Now  this  is  a  great  deal  more  than  attaching  the  rail- 
ways slightly,  and,  to  nse  the  expression  of  Parke  B. 
in  Hdlawett  t.  Eastwood  {a)^  so  as  to  be  capable  of 
remoTal  without  the  least  injury  to  the  surface,  or  to 
themselyes. 

The  aigument  in  &Tour  of  the  defendant  mainly 
rested  upon  the  decision  of  the  Court  of  Exchequer  in 
SeBaweU  v.  Easiwood  (a)  and  upon  the  judgment  of  the 
Lords  Justices  in  the  Duke  of  Beaufort  y.  Bates  (b). 

The  case  of  HeBaweU  y.  Eastwood  has  been  frequently 
dted  in  support  of  propositions  to  which  it  was  not 
applicable,  but  it  has  been  recognized  in  this  Court  in 
Waterfall  t.  Penistane  (c),  and  was  referred  to  and  dis- 
tinguished in  the  judgment  of  this  Court  in  Longbottom 
V.  Beny  {d),  and  contains,  as  it  appears  to  us,  a  true 
exposition  of  the  law  as  applicable  to  the  particular 
&cts  upon  which  it  proceeded.  In  that  case  the  tilings 
distrained  were  mules  used  for  spinning  of  cotton,  fixed 
to  the  floor  of  a  mill  by  screws  or  let  into  stone  and 
secured  by  molten  lead,  and  Parke  B.,  in  deliyering 
the  judgment  of  the  Court,  said,  pp.  812-3,  "  They  w«re 
attached  slightly,  so  as  to  be  capable  of  removal  without 
the  least  injury  to  the  &bric  of  the  building  or  to  them* 
sdves;  and  the  object  and  purpose  of  the  annexation 
was,  not  to  improve  the  inheritance,  but  merely  to 
render  the  machines  steadier  and  more  capable  of  con- 
venient use  as  chattels."  Can  this  be  said  to  describe  the 

(a)  6  Exck.  295. 312.  (6)  ZDeG.F.fJi  381. 

(c)  QKfB.  876.  (d)  Ante,  p.  852. 877-9. 


XXXIIL  VICTORIA.  9il 

condition  of  the  railways  in  the  present  case?  On  the  [1870.] 
contrary  the  •*  mnles''  in  that  case  were  more  like  the  ""ruaiiini 
trains  and  trucks  nsed  on  the  railways  in .  the  present  ^' 

case  than  tbe  railways  themselves^  which  appear  to  us 
to  have  been  more  analogous  to  the  floors  of  the  milL 

Mr.    GVove's  argument  assumed  that  inasmuch  as 

some  of  the  ballasting  material  was   brought  from  a 

distance  to  fill  up  the  depressed  places  and  to  pack  the 

sleepers  it  did  not  become  part  of  the  soil  or  ground 

upon  which  it  was  placed     It  does  not  appear  to  us  to 

make  any  difference  that  the  natural  soil  alone  was  used 

where  the  earth  was  dry  and  porous  and  afforded  hard 

materials  but  additional  material  was  combined  with  it 

when  the  conditions  were  different  and  the  natural  earth 

was  moist. 

The  case  of  the  Duke  of  Beaufort  v.  Bates  (a),  which 
was  referred  to  for  some  expressions  of  the  Lords  Jus- 
tices^ has  no  application  to  the  present.     It  turned  upon 
the  construction  of  covenants  in  a  mining  lease^  and  upon 
whether  some  trams  and  sleepers  merely  laid  upon  the 
ground,  which  had  become  sunk  in  the  soil  by  pressure 
during  user,  were  liable  to  be  seized  in  execution  as 
personal  trade  chattels.     The  execution  creditor  in  diat 
case  having  undertaken  not  to  seize  other  trams  fastened 
to  stone  sleepers,  the  injunction,  which  had  been  granted 
by  a  Vice  Chancellor,  was  dissolved  by  the  Lords  Justices. 
The  other  cases  which  were  cited  in  the  argument  did 
not  relate  directly  to  the  question  in  the  present  case, 
but  affected  it  incidentally  only ;   therefore  the  result 
will  be  that  judgment  will  be  entered  for  the  plaintiff 
for  the  sums  assessed  by  the  arbitrator  with  reference  to 
all  the  railways  in  question  as  replaced  in  statu  qua 

Judgment  for  the  plaintiff. 

(a)  3  Be  G.  F.  #  J.  381. 
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February  2l8t, 
187a] 

Board  of 

Health, 

lAaibQiUffoT 

nonrepair. 

PubUeSealik 

11  #  12  Viet. 
c.  &.  n.  68. 
117. 

First  PMie 
EeaUhSup- 
plemental 
Act,  1852, 
15  #  16  Viet, 
e.  42.  e.  13. 


Gibson   against   The    Mayor,   Aldermen   and 

Burgesses  of  Pbeston. 

By  The  Public  Health  Act,  1848, 11  &  12  Viet.  e.  63.  e.  68.,  ftll  streets 
bein^  or  which  at  any  time  become  highwaji  within  any  diatrict  shall 
rest  in  and  be  under  the  management  and  contiool  of  the  Local  Board  of 
Health.    By  sect  117  the  L^al  Board  of  Health  within  the  limits  of 
their  district  shall  exdLnsively  execute  the  office  of  surveyor  of  highways, 
and  have  all  such  powers,  duties  and  liabilities  as  any  snrreyor.     By 
Stat  15  &  16  Vict.  e.  42.  «.13.  the  term  *'  highways"  in  stat  1 1  &  12  FtcT. 
e.  63.  *.  68.  shall  mean  any  highway  repairable  by  the  inhabitantB  at 
large.    Declaration  against  a  Local  fioaid  of  Health  for  permitting  a 
public  footway  in  their  district  which  it  was  their  duty  to  repair  to  bo 
out  of  repair,  whereby  the  plaintiff  was  iiyured.    On  demurrer,  held, 

1.  That  the  declaration  sufficiently  averred  that  it  was  a  highway 
repairable  by  the  inhabitants  at  large.    But 

2i  That  the  action  e:>u]d  not  be  maintjuned. 


^HE  dedaration  stated  that  before  the  committing 
of  the  grievances  thereinafter  mentioned  the  provi- 
sions of  The  Public  Health  Act,  I8489  were  applied  to 
the  borough  of  Preston^  and  the  defendants  thereupon 
became  the  Local  Board  of  Health  within  and  for  the 
borough,  and  that  there  was  within  the  borough  and 
within  the  district  for  which  the  defendants  were  the 
Local  Board  a  certain  public  footway  called  &c.,  which, 
under  and  by  virtue  of  the  provisions  of  that  statute 
and  the  other  statutes  in  that  case  made  and  provided, 
it  was  the  duty  of  the  defendants  as  such  Local  Board 
to  level  and  repair  as  and  when  occasion  might  require, 
and  that  the  public  footway  was,  for  want  of  needful 
and  necessary  levelling  and  repairing,  ruinous  and  out 
of  repair  and  dangerous  to  persons  lawfully  using  and 
passing  along  the  same ;  and  the  defendants  wrongfully 
suffered  and  permitted  the  same  to  be  ruinous,  out  of 
repair  and  dangerous  for  a  long  and  considerable  time 
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and  untU  and  at  the  time  of  the  plaintiff  nsing  and      [1870.] 
passing,  by  reason  whereof  the  plaintiff  on  &c.,  whilst       oibsoh 
lawfully  using  and  passing  along  it,  was  thrown  down  Mftyor^ftc.  of 
and  fell  and  broke  his  leg,  &c.  Pawxos. 

Demurrer,  and  joinder. 

The  demurrer  was  argued  in  Michaelmas  Term,  Nov. 
9th,  1869  :  before  Cockbubn  C.  J.,  Mellob,  Lush  and 
Hannbn  J  J. 

The  SoUcitar  General  {R.  G.  WmaiM  with  him),  for 
the  defendant. 

MeUish  {Maniity  and  Kemplay  with  him),  for  the 
plaintiffl 

The  arguments  sufficiently  appear  in  the  judgment. 
Besides  the  statutes  and  cases  referred  to  in  it  the 
following  were  cited : — The  Local  Government  Act,  1858, 
21  &  22  Vict  c.  98.  s.  87.  tubt.  8.  $.  88.,  Elmer  ▼.  The 
Local  Board  of  Norunch  (a),  T%e  Southampton  and 
Itchin  Floating  Bridge  Company  v.  The  Local  Board  of 
Southampton  {b)t  Coev,  Wise(c), 

Cur,  advm  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Hannen  J.  This  is  an  action  against  the  mayor, 
aldermen  and  burgesses  of  Preston,  who  are  the  Local 
Board  of  Health  within  that  borough,  under  the  pro- 
visions of  The  Public  Health  Act,  1848,  for  permitting 
a  public  footway  in  their  district  which  it  was  their  duty 
to  repair  to  be  out  of  repair,  whereby  the  plaintiff  was 
injured.    The  defendants  demurred  to  the  declaration, 

(a)  ZKfB.  517.  {b)  S  E.  ^  B.  801. 

(-?)  7J5.  #5.  831. 
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[1870.]      and  contend  that  it  discloses  no  ground  of  action  against 
Gibson        them, 
Myor?&c  of       By  The  PubUc  Health  Act,  1848, 11  &  12  VieL  e.  63. 
Fkwtom.      ,  gg  ^  j|.  j3  enacted  that  all  streets  being  or  which  at 
any  time  become  highways  within  any  district  shall  rest 
in  and  be  under  the  management  and  controul  of  the 
local  Board  of  Health.    By  The  first  Public  Health 
Supplemental  Act,  1852,  15  &  16  Vict  c.  4SL  s.  13., 
it  is  enacted  that  the  term  **  highway''  in  the  shore 
cited  section  ''  shall  mean  any  highway  repairable  by  the 
inhabitants  at  large.''    It  was  contended  on  the  part  of 
the  defendants  that  it  did  not  appear  that  the  footway 
in  question  was  a  highway  repairable  by  the  inhabitants 
at  large.     We  are  of  opinion  however  that  the  words 
"repairable  by  the  inhabitants  at  large"  are  used  in 
contradistinction  to  repairable   by  individuals  ratione 
tenurse,  and  that  it  must  be  taken  on  demurrer  that  the 
declaration,  which  alleges  that  it  was  the  duty  of  the 
defendants  to  repair  the  footway,  thereby  sufficiently 
avers  that  it  was  a  highway  repairable  by  the  inhabi- 
tants  at  large,  as  such  duty  could  not  otherwise  exist. 

Secondly,  it  was  argued  that  the  defendants  are  not 
liable  otherwise  than  as  a  surveyor  of  highways  would 
be,  and  that  against  such  an  officer  no  action  can  be 
maintained  for  an  accident  arising  firom  his  neglect  to 
repair  a  highway.  This  argument  was  based  upon  the 
117th  section  of  The  Public  Health  Act,  1848,  and  the 
case  of  Young  v.  Davis  (a),  c^ffirmed  in  the  Exchequer 
Chamber  (6).  By  the  section  referred  to  it  is  enacted 
that  the  Local  Board  of  Health  within  the  limits  of  their 
district  shall  exclusively  execute  the  office  of  surveyor 
of  highways  and  have  all  such  powers,  duties  and  liabili- 

(a)  7H.fN.  760.  (6)  2  JK  #  C.  197. 
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ties  as  any  surveyor  is  now  or  may  be  hereafter  invested      [1870.] 
with  or  liable  to  by  virtue  of  bis  o£Bce.     In  Young  v.       Gibsoh 
Davis  {a)  it  was  beld  that  no  action  lies  against  a  sur-   ibjar/&e.  of 
vqror  of  highways  appointed  under  stat.  6  &  6  ^.  4.      ^*"^"- 
c  50.  for  damage  resulting  from  an  accident  caused  by 
his  n^lect  to  repair  the  highway,  upon  the  ground  that 
althougli  the  Legislature  imposed  on  the  surveyor  the 
duty  of  repairing  the  roads,  yet  that  as  this  was  only  as 
the  officer  of  the  parish  and  no  action  could  be  brought 
against  the  parish,  it  could  not  be  supposed  that  it  was 
the  intention  of  the  Legislature  that  such  an  action  should 
be  maintainable  against  the  oflScer ;  and  this  view  was 
adopted  by  the  Court  of  Exchequer  Chamber.    fVillea  J. 
in  delivering  judgment  said,  %H.^C.  198,  ''  This  Act 
of  Parliament  .  .  .  •  appears  not  to  have  been  passed 
for  the  purpose  of  creating  a  new  fiability  either  in  the 
parish  or  any  other  persons,  but  simply  in  order  to  provide 
machinery  whereby  the  existing  duty  of  the  parish  to 
repair  may  be  conveniently  fulfilled/'    The  case  of  Par- 
noHM  V.  The  Vestry  of  St  Matthew^  Bethnal  Oreen  (i), 
was  cited  to  shew  that  the  immunity  from  action  which 
the  surveyor  enjoyed  belongs  also  to  a  corporate  body  to 
whom  the  duties  and  liabilities  of  surveyor  are  trans- 
ferred.   It  was  there  held  that  an  action  for  non-repair 
of  a  highway  would  not  lie  against  a  vestry  appointed 
under  The  Metropolis  Local  Management  Act,  18  &  19 
Vici.  c.  120.,  on  the  ground  that  the  liabilities  of  the 
parish  were  not  transferred  or  taken  away,  although  the 
right  and  liability  of  the   surveyor  (with   additional 
powers)  were  transferred  to  the  vestry  (sect.  96),  and 
therefore  it  was  held  that  as  the  surveyor  had  been  pre- 
viously exempt  from  action  the  vestry  continued  so  to  be. 

(a)  7  K  #  M  760;  affirmed  2H.fC.  107. 

(b)  37  L.  J,  a  P.  62;  L.  R.  3  C.  P.  66. 
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[1870.]  For  the  plaintiff  it  was  admitted  that  if  the  duties  of 

GiBMH       the  local  Board  were  only  those  of  the  surveyor  the 
Mayor,*  d^  of  ^^^lou  iu  Young  v.  Davis  (a)  would  be  applicable  and 
Panrov.      ^^  action  could  not  be  maintained ;  but  it  was  contended 
that  the  Local  Board  was  not  merely  in  the  place  of  the 
surveyor  by  virtue  of  sect.  117^  but  that  it  was  also,  by 
virtue  of  sect.  68^  iu  the  place  of  the  parish.    It  waa 
further  contended  that  the  effect  of  the  68th  section 
was  altogether  to  take  away  liability  from  the  parish 
and  to  transfer  it  to  the  Local  Board,  and  that  as  this 
is  a  corporation  the  technical  difficulty  which  formerly 
stood  in  the  way  of  suing  a  parish  or  county — Ru$uU  v. 
The  Men  of  Devon  {h) — was  removed^  and  an  action 
might  be  maintained  against  the  Local  Board  for  the 
neglect  of  a  statutable  duty  imposed  upon  it,  as  in  the 
case  of  HarhuU  v.  The  Byde   Commissioners  (e).      In 
support  of  this  argument  the  case  of  Henley  v.  The  Mayor 
^.  of  Lyme  Regis  {d)  was  cited*     That  case  is  however 
distinguished  by  Martin  and  Channel!  BB.  in  Ymtng  v. 
DaviM  {e)  and  does  not  affect  the  question  we  have  now 
to  consider,  namely,   what  was  the  intention  of  the 
Legislature  icT  enacting  the  68th  and  117th  sections  of 
The  Public  Health  Act,  1848. 

On  consideration  of  that  statute  in  connexion  with 
the  previous  state  of  the  law  with  reference  to  which 
it  was  passed,  we  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  At  common  law  no  action  could  be 
maintained  by  one  of  the  public  in  respect  of  an  injury 
sustained  through  a  highway  being  out  of  repair.    It 

(a)  7  A  #  M  760;  aeirmed,  2  i7.  #  C.  197. 
if)  2  r.  R,  667.  (c)  4  B.  #  5.  361. 

(d)  6^ffi^.91;affirmedinE.B.3^.#^.77;  9SidAjiH,L.%BUgh, 
N.  8, 690;  1  Bing.  N.  C.  222. 
(«)  7  H,  4'  N.  760.  774.  777. 
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is  true   tbat  in  BusseU  y.  The  Men  of  Devon  (a)  the      [1870.] 
argument  chiefly  insisted  on  was  that  the  action  would       Gibsoh 
not  lie  because  the  inhabitants  of  a  county  are  not  a   Mayor  &c  of 
corporation,  and  therefore  cannot  be  sued  collectively ;      ir»»TO». 
but  tbe  reason  relied  on  by  Lord  Kenyon  and  Ashursi  J., 
p.  673^  mras  not  so  much  the  technical  one  referred  to 
as  tbat  which  is  expressed  in  Bro,  Ahr.  tit  Action  on 
the  Caae^  pi.  93.     That  passage  is  thus  explained  and 
parapbrased  by  Alderson  B.  in  M'Kinnon  v.  Penson  (6), 
p.  321^  '*  Inasmuch  as  the  highway  ought  to  be  repaired 
by  tbe  public,  an  injury  arising  from  that  neglect  cannot 
be  tbe  subject  of  an  action,  but  is  only  ground  for  the 
Crown  interfering." 

But,  whatever  the  reason  was,  the  fact  remains  that  no 
action  could  be  maintained  for  an  injury  arising  from 
the  nonrepair  of  a  highway  by  the  parish,  and  the  Legis- 
lature has  not  interfered  by  any  general  enactment  to 
give  a  remedy  by  action  to  persons  sustaining  such  an 
injury.     It  is  therefore  incumbent  on  a  plaintiff  who 
seeks  to  establish  that  such  a  right  is  exceptionally 
given  to  persons  sustaining  an  injury  in  a  particular 
district  to  shew  distinctly  that  the  Legislature  had  such 
an  intention  in  passing  the  enactment  to  which  such 
an  effect  is  attributed.     The  Court  of  Exchequer  held, 
in  M'Kinnon  v.  Penson  (A),  that  such  an  intention  could 
not  be  inferred  from  the  very  comprehensive  language 
of  Stat  43  G.  8.  c,  59.  s.  4.,  which  enacts  that  the 
county  may  be  sued  in  the  name  of  their  surveyors. 
This  was  held  not  to  create  a  new  liability,  but  only  to 
afford  a  more  convenient  remedy  in  cases,  if  any,  in 
which  the  county  would  be  liable ;  and  this  construc- 
tion, founded  on  the  presumed  intention  of  the  Legis- 
lature,  though  with  difiBculty  to  be  collected  from  its 

(a)  2  7.  7?.  667.  (6)  8  Exch,  319 ;  affirmed,  9  ExcK  609. 
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[1870.]      langaage,  was  upheld  by  the  Court  of  Exchequer  Chamber. 

GiMov       Agaiu,  in  Young  y.  Dams  {a\  the  Court  of  Exchequer^ 
Hftm&e. of  coi^oied  by  the  Court  of  Exchequer  Chamber,  held 

^^'''^'*  that  an  intention  to  give  a  right  of  action  for  injury 
resulting  from  nonrepair  could  not  be  inferred  from 
the  language  of  stat.  5  &  6  fF.  4.  c.  50.  Again,  in  Par^ 
sans  T.  The  Vestry  of  St.  Matthew,  Bethnal  Green  {b), 
the  Court  of  Common  Pleas  held  that  such  an  intention 
could  not  be  inferred  from  the  language  of  stat  18  &  19 
VieL  c.  120. ;  and  again  in  Wilson  y.  The  Mayor  jpe. 
of  Halifax  {e\  Kelly  C.  B.,  while  deciding  the  case  on 
another  point,  says,  **  Should  a  case  arise  in  which  the 
question  shall  be  whether  the  68th  section  of  The  Public 
Health  Act»  1848,  imposes  upon  the  local  authority  the 
liability  to  be  sued  in  a  civil  action  for  damages  by 
reason  of  a  failure  to  perform  a  dufy  assigned  to  them 
by  the  Act,  we  should  pause  before  we  could  hold  that 
in  addition  to  the  well  established  remedy  by  indictment, 
eveiy  individual  among  the  public  would  have  a  right 
of  action  for  any  and  every  injury  resulting  from  such 
breach  of  duty." 

In  the  case  of  HartneR  v.  The  Ryde  Commissioners  (d), 
however,  this  Court  did  draw  the  inference  that  the 
Legislature,  by  the  language  of  The  Towns  Improvement 
Clauses  Act,  1847, 10  &  11  Vict.  c.  34,  incorporated  in 
a  local  Act,  intended  to  give  a  right  of  action  against  the 
defendants  for  an  injury  resulting  from  a  breach  of  their 
duty  to  repair  streets ;  but  the  enactment  in  that  case, 
sect.  49,  was  peculiar,  inasmuch  as  it  provided  that  the 
Commissioners  should  be  deemed  guilty  of  a  misde- 
meanour  for  refusing  or  neglecting  to  repair  any  public 

(a)  7  ii:  #  N.  760;  affinned.  2  K  #  C.  197. 

(*)  37  L.  J.  a  P.  62;  L,  i?.3  C.  P.  66. 

(c)  37  L,  J.  Exch,  44;  ^.  /?.  3  Eieh.  114.  (d)    AB.Jt  S.  361. 
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highway  within  the  limits  of  the  special  Act^  and  should      [1870.] 
he  liable  to  be  indicted  for  such  misdemeanour  ''  in  the       gimos 
same  manner  as  the  inhabitants  thereof,  or  of  any  parish,  j/[g^jj^'^  ^f 
township^  or  other  district  therein,  were  liable  before  the     Fm»w)». 
passing  of  the  special  Ad"  It  was  held  that  these  enact- 
ments took  away  the  liability  of  the  parish  to  do  the  repairs 
and  cast  it  upon  the  new  body  with  all  the  ordinary  inci- 
dents, including  liability  to  be  sued,  resulting  therefrom. 
There  is  no  such  provision  in  The  Public  Health  Act, 
1848.     The  enactment  that  the  streets  shall  ''  vest  in'' 
the  liocal  Board,  whatever  meaning  may  be  assigned  to 
that  expression,  does  not  seem  to  us  to  enlarge  the 
liability  resulting  from  the  following  words,  that  they 
shall  be  under  the  management  and  controul  of  the 
Local  Board,  language  similar  to  that  used  in  the  statute 
under  consideration  in  Rex  v.  7%e  Inhabitants  of  St 
George,  Hanover  Square  (a),   where  it  was  held  that 
the  imposing  of  the  duty  of  repairing  on  a  person  or 
body   other  than  the  parish  did  not  by  implication 
exempt  the  parish  from  liability  to  indictment;   and 
while  this  hability  remains  the  cases  above  referred  to. 
Young  y.  DavU  (6)  and  Panom  v.  The  Vestry  of  St, 
Matthew^  Bethnal  Green  (c),  establish  that  no  right  of 
action  is  created  against  those  to  whom  the  management 
and  controul  of  the  roads  are  given. 

For  these  reasons  we  are  of  opinion  that  the  Legis* 
kture  did  not  intend  by  The  Public  Health  Act,  1848, 
to  give  to  a  person  in  the  position  of  the  plaintiff  a 
right  of  action  which  did  not  previously  exist,  and  our 
judgment  must  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 

(a)  3  Camp.  222. 

(6)  7  IT.  #  a:  760;  affirmed,  2H.^C.  197. 

W  37 X.  J,  aRG2;  L,  R.  3 C.  P.  56. 
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[exch.  ch.  trinitt  vacation. 


\3f(mday, 
y'ebruary  2l8t. 
Tuesday, 
June  2l8t. 
1870.] 

Stand  for 
the  use  of 
spectators  at 
races. 

Implied  con- 
tract. 

Negligence  of 
contractor. 


IN  THE  EXCHEQUER  CHAMBER. 
Francis  against  Coceebeli*. 

The  defendant^  acting  on  behalf  of  himself  and  other  pencils  interested 
in  the  C  steeplechases,  entered  into  a  contract  with  BU  4"  ^-t  ^J  ^lucfa 
E.  ^  Co,  engaged  to  erect  and  let  to  them  a  temporaiy  stand  for  the  aeoom* 
modation  of  persons  desiring  to  see  the  races.    The  stand  haring  been 
erected,  the  aefendant,  on  behalf  of  himself  and  his  collea^es,  leoeived 
money  from  Tisitors  for  the  nse  of  places  on  the  stand.     £L  ^  Co.  were 
competent  and  proper 4)er8ons  to  be  employed  to  erect  the  stand,  bnt  it 
was  in  &ct  ne^tontly  erected  by  them,  and  in  oonseqnraioe  fell,  and 
the  plaintiff,  who  had  paid  for  admission  and  was  upon  the  stand  looking 
at  tne  races,  was  iinured  by  the  fidl.    Neither  the  plaintiff  nor  the 
defendant  knew  of  tne  improper  construction  of  the  stand.    Held  by 
the  Queen's  Bench,  and  aiumed  by  the  Ezcheqner  Chamber, 

1.  That  the  defendant,  by  receiving  money  nom  the  plaintiff  as  the 
price  of  his  admission  to  the  stand,  entered  into  some  engagement  with 
him  with  reference  to  its  condition ;  and  it  was  immateziai  to  what  pur* 
pose  the  money  wss  applied. 

2.  That  the  contract  b^  the  defendant  to  be  implied  from  the  relation 
which  existed  between  him  and  the  plaintiff  was  that  due  care  had  been 
used  not  only  by  the  defendant  and  his  servants,  bnt  by  the  persons 
whom  he  employed  to  erect  the  stand,  and  that  therefore  he  was  liabk 
for  the  ii\inrT  to  the  plaintiff 

3.  That  the  circumstance  that  the  defendant  did  not  himself  surrey 
or  employ  any  person  to  survey  the  stand  after  it  wss  erected  did  not  in 
itself  estabUsn  the  charge  of  negligence. 

^^IIIS  action  came  on  for.  trials  before  Mellor  J.»  at 
the  Gloucestershire  Summer  Assizes  in  ISG?,  when 
a  verdict  was  entered  for  the  plaintiff  subject  to  a  special 
case. 

The  action  was  brought  to  recover  compensation  for 
injuries  sustained  by  the  plaintiff  from  the  falling  of  a 
grand  stand,  which  had  been  erected  to  enable  persons 
to  view  the  steeplechases  at  Cheltenltam,  whilst  he  was 
upon  it  for  that  purpose  on  the  18th  April,  1866. 
Steeplechases  had  been  holden  at  Cheltenham  annually 
for  many  years.  There  was  no  formal  election  or 
appointment  of  a  committee^  but  meetings  were  held  for 
the  purposes  of  the  steeplechases^  and  any  subscriber 
to  the  race  fund  or  any  person  interested  in  the  steeple- 
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chaseft  was  eligible  to  attend  them.    The  defendant  was      [1870.] 
a  subscriber  to  the  steeplechases  in  1866,  and  attended   ""frakcis 
all  the  meetings  for  that  year  except  one.    A  fund  was    c^ckkrilu 
formed  for  the  holding  of  these  steeplechases  called  the 
*^  Race  fund.''    It  consisted  of  the  subscriptions  of  any 
persona  who  thought  proper  to  subscribe,  the  receipts 
from   the  various  stands  and  booths  erected  upon  the 
course  and  let  under  the  directions  of  the  gentlemen 
attending    the  meetings,  and  for   the   carriages  per- 
mitted  to  enter  and  stand  on  the  course,  the  money 
received   from  the  sale  of  the  cards  of  the  races,  and 
the  surplus  remaining  from  the  previous  year.    This 
fund  was  deposited  in  a  bank  in   the  names  of  the 
defendant  and    two  other  persons,   and   was  applied 
by  the  gentlemen  attending  the  meetings  to  the  ex- 
penses   incidental  to  the  getting  up,  managing  and 
holding  the  steeplechases,  the  cost  of  the  erection  of 
stands^  the  payment  of  the  ground  rent  for  the  course 
and  the  prizes  given  to  the  winners.     At  a  meeting  in 
March,  1866,  the  defendant  was  requested  to  order  a 
grand  stand  as  usual,  with  certain  modifications,  and 
the  defendant  agreed  to  order  it  It  was  also  determined 
that  the  public  should  be  admitted  to  the  grand  stand 
and  a  piece  of  ground  in  front  of  it  included  within  a 
ring  fence  of  hurdles  upon  payment  of  five  shillings  by 
each  person,  and  the  defendant  was  requested  to  let  the 
refireshment  room  under  the  grand  stand  and  manage 
and  superintend  the  taking  of  the  admission  money, 
and  he  agreed  to  do  so  and  did  sa     The  defendant 
had  on  several  previous  occasions  performed  the  like 
duties.     In  many  of  the  previous  years  the  grand  stand 
had  been   erected  by  Messrs.    Eassie,  of   Gloucester^ 
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[1870.}     architects  and  builders,  and  none  of  them  had  erer  been 

Franoh      found  insufficient  or  improper.     Messrs.  Eatsie  were 

CockIbelx.,    ^^T  experienced,  competent  and  proper  persons  to  be 

employed  in  the  erection  of  a  sufficient,  safe,  secure  and 

proper  grand  stand  for  the  purpose  required. 

The   defendant   after  being  so  requested    went   to 
Messrs.  EoMnt  and  asked  them  to  submit  their  offer  in 
writing  for  the  erection  of  the  grand  stand.     They 
accordingly  sent  a  written  offer,  which  was  submitted 
and  accepted  at  one  of  the  meetings,  at  which   the 
defendant  was  present  and  acted,  and  Messrs.  Eassk 
erected  a  grand  stand  upon  the  course  rented  by  the 
gentlemen  attending  the  meetings.     No  person  was 
employed  by  the  gentlemen  attending  the  meetings  or 
the  defendant  to  survey  the  stand  after  it  was  erected« 
nor  did  they  personally  inspect  the  stand  until  after  it 
had  been  repaired  subsequently  to  the  accident. 

The  defendant  appointed  a  person  to  prevent  anybody 
entering  within  the  ring  fence  without  paying  the  five 
shillings  and  to  take  the  money  irom  those  who  did  enter, 
and  during  part  of  the  time  of  the  steeplechases  he  him- 
self stood  at  the  gate,  took  the  money  and  admitted  the 
persons.  Any  person  entering  within  the  ring  fence  and 
paying  the  five  shillings  had  the  right  to  go  upon  the 
grand  stand  to  see  the  steeplechases.  The  plaintiff  paid 
five  shillings  at  the  gate  to  the  person  placed  there  to 
receive  the  money,  took  his  ticket  and  went  upon  the 
grand  stand.  While  he  was  there  a  portion  of  it  fell  and 
he  was  thrown  to  the  ground  and  injured.  The  grand 
stand  and  the  part  which  fell  were  in  fact  negligently 
and  improperly  erected,  and  were  insufficient  for  the 
purpose  for  which  they  were  erected  and  used,  and  the 
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accident  was  caused  by  their  being  negligently  and  [1870.] 
improperly  constracted  and  being  insnflScient,  and  not  Fkavcib 
from  any  other  cause.  Before  the  accident  the  plaintiff, 
the  gentlemen  attending  the  meetings,  the  defendant 
and  the  stewards  had  no  knowledge  that  the  grand 
stand  or  part  of  it  was  negligently  and  improperly 
erected  or  insuflSdent, 

The  questions  for  the  opinion  of  the  Court  wer& 
Whether  the  plaintiff  was  entitled  to  recover  com- 
pensation from  the  defendant  for  the  injuries  sustained 
hy  him  ;  and,  if  so,  whether  he  was  entitled  to  recover 
in  an  action  of  tort  or  on  contract. 

The  case  was  argued  in  Easter  Term,  Jpril  30,  1869 : 
before  Cockbubn  C.  J.,  Lush,  Hannen  and  Hayes  JJ. 

MelKsh  {Haringion  with  him),  for  the  plaintiff,  cited 
Ford  V.  The  London  and  South  Western  Railway  Com- 
pany (a).  Bums  v.  The  Cork  and  Bandon  Railway  Com^ 
pony  {b),  Redhead  v.  The  Midland  Railway  Company  (c). 
Brown  v.  Edgington  (</),  Grote  v.  The  Chester  and  Holy^ 
head  Railway  Company  {e)  per  Parke  B.,  Hole  v.  The 
Sittingboume  Railway  Company  {/),  ^ 

Matthews  {Huddleston  with  him),  for  the  defendant, 
cited  Indermaur  v.  Dames  (g),  Pickard  v.  Smith  (A), 
Pamaby  v.  The  Lancaster  Canal  Company ,  in  error  (i), 

(a)  2F.fF,  730.  (b)  13  Irish  Com.  Law  Rep,  643. 

(c)  d  i?.  ^  A  371 ;  affirmed,  ^B,^  8,  519. 

(d)  2M.^G.  279.  («)  2  Exch.  26).  264,  6. 
(^  6  JB:  #  M  488. 
(g)  K  #  1?.  243  260. ;  affirmed,  36  i.  J:  C.  P.  181.  183;  L.  R.2C. 

P.311.3J3. 
(h)  10  a  B.  X  8,  470.  480.         (t)  11  A,  #  E.  223.  243. 

3  Q  2 


954  [exch.  ch.  trinitt  vacation. 

[1870.]      '^^^  V-  I^adbitier  (a),  Gauiret  v.  Egerton  (i),  Sauiheoie 

p^jjojg      V.  Stanley  (c),  -4/fcii  v.  Hayward  (d),  Redhead  v.  SfTlie 

CocMBLL.   ^^^^^  Railway  Company  {e\   Grote  v.  TA^  Chester 

and  Holyhead  Railway  Company  (/),  Brazier  v.    TTfce^.. 

Polytechnic  Institution  {y\  Pike  v.  7%^  Polytechnic  huti* 

tution  (A).     [Hayes  J.  referred  to  C^ffif  v.  &2cfefi  (0.] 

Cur.  adv.  tmU, 

The  judgment  of  the  Court  (Cockbubn  C.  J.,  Lush 
and  Hannen  J  J.,  Hayes  J.  having  died  in  the  interval,) 
was  now  delivered  by 

Hannen  J.  The  facts  material  to  the  determination 
of  this  case  are  these.  The  defendant^  acting  on  behalf 
of  himself  and  several  other  persons  interested  in  the 
Cheltenham  steeplechases,  entered  into  a  contract  with 
Messrs.  Eassie,  by  which  they  engaged  to  erect  and  let 
to  the  defendant  a  temporary  stand  for  the  accommoda- 
~v^^  tion  of  persons  desiring  to  see  the  races.    The  stand 

having  been  erected,  the  defendant,  on  behalf  of  him- 
self and  his  colleagues,  received  money  from  visitors  for 
the  use  of  places  on  the  stand.  Messrs.  Eassie  were 
competent  and  proper  persons  to  be  employed  to  erect 
the  stand,  but  it  was  in  fact  negligently  erected  by 
them,  and  in  consequence  of  its  being  so  negligently 
erected  it  fell,  and  the  plaintiff,  who  had  paid  for  ad- 

(a)  13  ilf.  #  ^.  83a 

(6)  36  L.  J.  a  P.  191 ;  L.S.2  C.  P.  371. 

(c)  1  S.iN.  247.  (<q  7  Q.B.  960. 

(0)  SB.i-a.  371 ;  affirmed,  9  S.  ^  S.  519. 

(/)  2  Exch.  261.  (^)  1  F.  #  i^.  607.  fiOa 

(A)  IF.^F,  712. 

(0  37  Law  Jowm.  C.  P.  238;  JLS.ZC,  P.  496. 


r. 

COCKERILL. 


XXXIV.  VICTORIA.]  955 

missiou  and  was  upon  the  stand  looking  at  the  races,  [1870.J 
was  injured  by  the  falL  Neither  the  plaintiff  nor  the  feahois 
defendant  knew  of  the  improper  construction  of  the 
stand. 

We  think  it  clear  that  the  defendant,  by  receiving 
money  from  the  plaintiff  as  the  price  of  his  admission  to 
the  stand,  entered  into  some  engagement  with  him  with 
reference  to  its  condition,  but  in  order  to  determine 
whether  the  defendant  is  liable  in  damages  for  the 
injury  which  the  plaintiff  has  sustained  we  have  to 
consider  what  the  extent  of  that  engagement  was. 

The  nearest  analogy  to  this  case  seems  to  be  afforded 
by  that  of  carriers  of  passengers.     The  carrier  is  paid 
for  providing  the  means  of  transporting  the  passenger 
from  place  to  place.    The  defendant  received  payment 
for  providing  the  means  of  supporting  the  spectator  at 
a  particular  place.     This  distinction  does  not  appear  to 
us  to  give  rise  to  any  difference  in  principle  between  the 
contract  to  be  implied  in  the  one  case  and  in  the  other 
as  to  the  safety  of  the  means  provided  for  carriage  or 
support.  The  recent  decision  of  the  Exchequer  Chamber, 
affirming  the  judgment  of  this  Court  in  Redhead  v.  The 
Midland  Railway   Company  (a),   has  established   that 
there  is  not  in  such  a  case  any  implied  warranty  that 
the  carriage  provided  is  in  all  respects  fit  for  its  pur- 
pose, but  that  decision,  while  it  gives  confirmation  (if 
any  were  needed)  to  the  proposition  that  the  carrier 
undertakes  that  he  has  used  due  care  in  providing  safe 
means  for  the  conveyance  of  the  passenger  expressly 
leaves  undetermined  the  further  question  whether  the 
carrier  also  undertakes  that  due  care  has  been  used  by 

(a)  9  J5.  #  5.  519. 
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[1870.]      those  who  have  contracted  with  him  to  pro  vide  the 
P^^^Qjg      meana  of  conveyance  (see  p.  588). 
Co    %«rT.        ^^  *^®  present  case  it  is  not  found  that  the  defendant 
was  himself  wanting  in  due  care,  and  no  power  to  draw 
inferences  of  fact  is  given  to  the  Court,  and  if  it  were 
we  should  not  be  aUe  to  draw  the  inference  that  the 
defendant  was  personally  guilty  of  any  want  of  care. 
He  employed  competent  and  proper  persons,  who  had 
efficiently  executed  similar  works  on  previous  occaflion& 
The  circumstance  that  the  defendant  did  not  himself 
survey  or  employ  any  person  to  survey  the  stand  after 
it  was  erected  does  not  in  itself  establish  the  chaise  of 
negligence,  for  it  does  not  appear  that  the  defect  was 
such  as  could  have  been  discovered  on  inspection,  and 
even  if  it  had  been  it  cannot  be  laid  down  as  neces- 
sarily a  want  of  care  not  to  inspect,  although  it  would 
in  some  circumstances  be  evidence  firom  which  a  jury 
might  properly  find  that  due  care  had  not  been  taken. 

It  becomes  necessarv  therefore  for  us  to  consider 
whether  the  contract  by  the  defendant  to  be  implied 
from  the  relation  which  existed  between  him  and  the 
plaintiff  was  that  due  care  had  been  used  not  only  by 
the  defendant  and  his  servants  but  by  the  persons  whom 
he  employed  as  independent  contractors  to  erect  the 
stand. 

It  is  said  in  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Bedhead  v.  ITie  Midland  Ra3way  Com- 
pany  (a)  that  ''  warranties  implied  by  law  are  for  the 
most  part  founded  on  the  presumed  intention  of  the 
parties,  and  ought  certainly  to  be  founded  on  reason,  and 
with  a  just  regard  to  the  interests  of  the  party  who  is 

(a)  9B.4'8.  619.  537. 
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supposed  to  give  the  warranty,  as  well  as  of  the  party  to       [1870.] 
whom  it  18  supposed  to  be  given/'     Applying  this  rule       fbakcxb 
to  the  present  case,  we  think  that  the  contract  by  the 
defendant  with  the  plaintiff  did  contain  an  implied 
warranty  that  due  care  had  been  used  in  the  construc- 
tion of  the  stand  by  those  whom  the  defendant  had 
employed  to  do  the  work  as  well  as  by  himself.    In  the 
ordinary  course  of  things  the  passenger  does  not  know 
whether  the  carrier  has  himself  manufactured  the  means 
of    carriage  or  contracted  with    someone  else  for  its 
manufacture.     If  the  carrier  has  contracted  with  some* 
one  else  the  passenger  does  not  usually  know  who  that 
person  was  and  in  no  case  has  any  share  in  the  selec- 
tion.   The  liability  of  the  manufacturer  must  depend 
on  the  terms  of  the  contract  between  him  and  the 
carrier,  of  which  the  passenger  has  no  knowledge  and 
over  which  he  can  have  no  controul,  while  the  carrier 
can  introduce  what  stipulations  and  take  what  securities 
he  may  think  proper.     For  injury  resulting  to  the  car- 
rier himself  by  the  manufacturer's  want  of  care  the 
carrier  has  a  remedy  against  the  manufacturer,  but  the 
passenger  has  no  remedy  against  the  manufacturer  for 
damage  arising  from  a  mere  breach  of  contract  with 
the  carrier ;  Longmeid  v.  Holliday  (a).    Unless,  there- 
fore, the  presumed  intention  of  the  parties  be  that  the 
passenger  should,  in  the  event  of  his  being  injured  by 
the  breach  of  the  manufacturer's  contract,  of  which  he 
has  no  knowledge,  be  without  remedy,  the  only  way  in 
which  effect  can  be  given  to  a  different  intention  is  by 
supposing  that  the  carrier  is  to  be  responsible  to  the 
passenger  and  to  look  for  his  indemnity  to  the  person 

(a)  6  Exch.  761.  766. 
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[1870.]      whom  he  selected  and  whose  breach  of  contract  has 

Faahoib      caused  the  mischief. 

CooKMRELL.        ^^  havc  abeadj  stated  that  we  consider  the  same 

reasoning,  which  is  applicable  to  the  case  of  a  carrier  of 

.    passengers,  is  applicable  to  the  case  of  a  person  who, 

like  the  defendant,  provides  places  for  spectators   at 

races  or  other  exhibitions. 

Bat  not  only  do  we  think  that  when  the  reasons  of 
justice  and  conTcnience  on  the  one  side  and  on  the 
other  are  weighed  the  balance  inclines  in  favour  of  the 
plaintiff,  but  we  are  also  of  opinion  that  the  weight  of 
authority  is  on  the  plaintiff's  side.  All  the  cases  bear- 
ing on  this  subject  are  collected  and  commented  on  in 
the  judgment  of  the  Court  of  Exchequer  Chamber  in 
Bedhead  v.  The  Midland  Raiboay  Company  (a).  It  will 
only  be  necessary  to  refer  to  a  few  of  them. 

In  the  earlier  decisions  the  language  of  the  Judges 
is  perhaps  ambiguous.  Thus,  in  Christie  v.  Griggs  {b\ 
Sir  James  Manf/leld  says,  p.  81,  the  carrier  "  did  not  war- 
rant the  safety  of  the  passengers.  His  undertaking,  as 
to  them,  went  no  farther  than  this,  that  as  far  as  human 
care  and  foresight  could  go,  he  would  provide  for  their 
safe  conveyance.  Therefore,  if  the  breaking  down  of 
the  coach  was  purely  accidental,  the  plaintiff  had  no 
remedy  for  the  misfortune  he  had  encountered.''  Taken 
strictly  this  would  support  the  plaintiff's  contention, 
because  if  the  manufacturer  whom  the  carrier  employed 
was  guilty  of  negligence  the  undertaking  was  not  ful- 
filled that  the  carriage  should  be  safe  ''  as  far  as  human 
care  and  foresight  could  go,''  but  it  is  just  possible  that 
Sir  James  Mansfield  meant  '^  as  far  as  human  care  on 

(a)  9  B.  #  a  519.  (b)  2  Camp.  79. 
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the  defendant's  part  could  go.''    The  same  remark  is      [1870.] 
applicable  to  what  is  said  bv  Best  C.  J.  in  Crafts  ▼.      Fbahoib 
Waterhaiue  {fl\  but  it  is  dear  that  Atderson  B.  in  Sliarp    cookxmll. 
V.  Gretf  {b)  considered  that  the  carrier  of  passengers 
was  liable  not  only  for  those  defects  of  construction 
against  which  he  might  himself  guard,  but  also  for 
those  nrhich  arose  from  want  of  care  on  the  part  of 
the   maker.     But  in  GrUe  v.  The  Chester  and  Holy^ 
head  Mailway  Company  (c)  the  point  now  under  con- 
sideration was  directly  raised.    There  an  accident  hap- 
pened from  the  defective  construction  of  a  bridge  over 
a  railway,  for  the  erection  of  which  the  Company  had 
employed  a  competent  engineer.     It  was  left  to  the 
jary  in  e£fect  to  say  whether  the  engineer  as  well  as 
the  Company  had  used  due  care  and  skilL    For  the 
defendants  it  was  objected  that  they  would  not  be  liable 
unless  they  had  been  guilty  of  negligence^  and  after 
verdict  for  the  plaintiff  it  was  argued  for  the  defendants, 
that  as  they  had  engaged  the  services  of  the  most  com- 
I>etent  engineer  in  the  construction  of  the  bridge  they 
had  done  their  duty,  upon  which  Parke  B.  said,  p.  254, 
'^  it  seems  to  me  that  they  would  still  be  liable  for  the 
accident,  unless  he  also  used  due  and  reasonable  care, 
and  employed  proper  materials  in  the  work ;"  and  with 
reference  to  the  case  of  Sharp  v.  Grey  he  says,  p.  255, 
*'  The  coach  proprietor  is  liable  for  an  accident  which 
arises  from  an  imperfection  in  the  vehicle,  although  he 
has  employed  a  clever  and  competent  coachmaker;"  and 
the  Court  held  that  the  jury  had  been  properly  directed. 
Pollock  C.  B.  saying,  p.  255,  "  It  cannot  be  contended 
that  the  defendants  are  not  responsible  for  the  accident, 
merely  on  the  ground  that  they  have  employed  a  com- 

(a)  3  Biriff.  319.  321.  (h)  9  Bing.  457.  459—460. 

(c)  2  Exck  251. 
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[1870.]      petent  person  to  constrnct  the  bridge.'"     In  Burvu  ▼. 

jij^^jjQjg       The  Cork  and  Bandon  Railway  Company  {a)  the  same 
OH?»l^fff,^    point  appears  to  liave  been  raised  upon  the  pleadings. 
The  action  was  for  not  carrying  the  plaintiff  safely. 
The  defendants  pleaded  that  the  cause  of  the  accident 
(a  defect  in  a  crauk  pin)  was  not  capable  of  being 
detected  by  them,  and  that  the  crank  was  purchased 
from  competent  manu&cturers ;   and  that  the  defend- 
ants before  the  journey  duly  examined  the  crank  and 
had  no  notice  of  the  defect.    To  this  plea  the  plaintiff 
demurred.    The  Court  gave  judgment  for  the  plaintiff, 
holding  the  plea  bad^  because,  amongst  other  reasons, 
it  did  not  contain  any  averment  negativing  carelessness 
on  the  part  of  the  manufacturers.  Piyot  C.  B.  says,  p.  548, 
**  If  they''  I.  «.,  the  defendants, "  had  been  themselves  the 
manufacturers  of  the  engine,  they  would  have  been  bound 
to  aver  and  prove  that  due  care  and  skill  had  been  exer- 
cised in  the  process  of  its  manufacture.    Are  they  to  be 
relieved  from  legal  liability  because  they  allege  that 
they  have  purchased  it  from  a  competent  manufacturer?'' 
See  also  the  direction  of  fVighiman  J,  in  the  case  of 
Brazier  v.  The. Polytechnic  InstUtUion  (i). 

We  think  therefore  that  both  on  principle  and 
authority  the  plaintiff  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 

The  defendant  having  brought  error  upon  this  judg- 
ment, the  case  was  argued  on  June  20-21,  1870,  and 
judgment  delivered  on  the  latter  day. 

Matthews  {Afacnamara  with  him),  for  the  defendant 
— The  judgment  of  the  Court  below  proceeded  upon  an 
implied  contract  or  warranty  that  the  stand  had  been 

(a)  13  IHsh  Com.  Law  Ecp.  543.  (*)  1  F.  #  F.  j07.  509. 
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erected   with  due  care.    But,  first,  the  plaintiflf  was  a      [1870.] 
mere   licensee ;  fFood  v.  Leadbitter  (a) ;  and  an  implied      Fbabois 
contract  or  wananty  cannot  reasonably  be  annexed  to   cookmli. 
a  revocable  licence. 

Secxsndly.   Assuming  that  there  was  a  contract  be- 
tween  the  plaintiff  and  the  defendanti  there  was  no 
evidence  of  a  contract  containing  an  implied  warranty 
that    due  care  in  the   construction  of  the  stand  was 
exercnsed  by  those  whom  the  defendant  employed  as 
well  as  by  himself.    The  defect  in  the  stand  must  be 
taken  to  have  been  latent ;  and  the  only  alleged  negli- 
gence in  the  defendant  was  the  not  having  ordered  a 
survey  of  the  stand  after  it  had  been  erected.    The 
present  case  is  more  analogous  to  those  relating  to  realty 
than  to  Bedhead  v.  The  Midland  Railway  Company  (£)• 
In  the  relation  of  landlord  and  tenant  there  is  no  implied 
warranty  that  the  house  is  in  a  safe  and  secure  condition ; 
Gatt  V.  Gandy  {c\  Keates  v.  The  Earl  of  Cadogan  (d), 
Sviion  V.  Temple  (e).    The  case  of  Smith  v.  Marrabh  (/) 
is  an  exception.    A  licensee  has  no  greater  privileges 
than  a  tenant,  and  is  only  entitled  to  protection  from 
danger  which  is  known  or  ought  to  be  known  by  the 
occupier  of  the  land ;  Indermaur  v.  Dames  (g),  Oantret 
V.  Egerton  iji),  Chapman  v.  RoihweU  (t).    The  plaintiff 
would  have  a  remedy  against  the  contractor  who  erected 
the  stand ;  lUidge  v.  Goodwin  {j),  Blake  v.  ITiirst  (ft).  In 
Grote  V.  The  Cheeier  and  Holyhead  BaUway  Company  {I) 

(a)  13  M.  #  W.  838. 

(b)  8  3.4-8.  371 ;  affirmed,  dB.^S,  619. 

(c)  2  £1  #  ^.  845.  {d)  10  C.  B.  591. 
W  12  M.  #  W.  52.  (f)nM.4^  W.  5. 

{g)  H,  # E,  243;  affirmed,  36 L,  J.  C. P.  181  \  L.B.2  C.  P.  311. 

(A)  36  L,  /.  a  P.  191 ',  L.B.2  C.  P.  371. 

(0  E.  B.  #  E,  168.  0)  5  a  P.  190. 

(k)  2H,fC.  20.  (0  2  Exek.  251. 
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[1870.]  the  engineer  was  not  an  independent  contractor  bat  a 
YujMciu  servant  of  the  Company.  The  defendant  is  not  liable 
CooKiRBu.  ^^^  ^^^  negligence  of  the  contractors;  JReedie  r. 
The  London  and  North  Western  Railway  Company  (a). 
\Martin  B.  Langridge  v.  Leoy  (i)  goes  the  greatest 
length  in  making  a  person  responsible  for  defects  in 
an  article  sold  by  him:  when  first  decided  it  was 
against  my  judicial  mind  and  still  is.]  In  Lynch  y. 
Nurdin  {c)  the  defendant  was  held  liable  for  the  care- 
lessness of  his  servant  in  leaving  the  horse  and  cart 
unattended  in  the  street,  though  the  plaintiff  was  a 
trespasser  and  contributed  to  the  mischief  by  his  own 
act     [Martin  B.    We  are  not  bound  by  that  case  {d),] 

MelUsh  {Harington  with  him)^  for  the  plaintiff. — 
First.  There  was  a  contract  between  the  plaintiff,  who 
paid  the  money  for  admission  to  the  stand  for  the  pur- 
pose of  viewing  the  races,  and  the  defendant,  who 
received  it.  It  is  immaterial  how  the  defendant  applied 
the  money.  In  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docksy  in  error,  {e)  the  trustees  were  held  liable  for  opening 
the  dock  to  the  public  when  it  was  in  a  dangerous  state 
though  they  received  the  tolls  for  a  fiduciary  purpose. 

Secondly.  The  defendant  contracted  that  he  himself 
had  not  been  guilty  of  negligence  and  that  the  stand 
had  been  properly  erected  by  those  whom  he  em- 
ployed for  the  purpose.  Most  of  the  cases  cited  for 
the  defendant  were  cases  of  tort,  which  distinguishes 
them  from  the  present.     In  Lynch  v.  Nurdin  (c)  the 


(a)  4  Exch.  244. 

(b)  2M.fW.  519:  affirmod  in  error,  4  AT .  #  JK.  337. 

(c)  1  G.  B,  29. 

(rf)  See  Lj/gio  r.  Newhold,  9  Ex^'h.  302. 
(0  3  ff.  #  N.  164. 
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child  amusing  itself  with  the  cart  and  horse  was  not      [1870.] 
capable  of  carelessness,  and  therefore  the  Court  referred      f&axois 
back  to  the  original  negligence  of  the  defendant's  ser-    cooejolelu 
▼ant.    In  Bedhead  v.  The  Midland  Railway  Company  {a) 
there  could  be  no  action  against  the  manufSacturer  of 
the  carriage,  because  it  was  found  that  there  had  been 
no  negligence  in  him.    In  the  present  case  there  was 
^^ligence  in  the  contractors,  and  the  question  is,  whe- 
ther  the  plaintiff  is  to  be  deprived  of  his  remedy  against 
the  person  who  employed  them.   The  doctrine  in  Lang-^ 
ridge  ▼.  Levy  (6)  is  not  to  be  extended ;  and  it  is  not 
easy  to  reconcile  that  case  with  Longmeid  v.  HoOiday  (c), 
in  which  it  was  held  that  the  plaintiff  who  had  purchased 
a  lamp  from  the  defendant  could  not,  in  the  absence  of 
firaud,  sue  him  for  injury  caused  by  a  defect  in  the  con- 
struction of  it  [He  also  cited  Winterbottom  v.  Wryht{d)^ 
As  to  the  alleged  absence  of  authority.  Bums  ▼.  The 
Cork  and  Bandon  Bailway  Company  {e)  is  strongly  in 
favour  of  the  plaintiff.     [He  was  then  stopped.] 

Mattheioif  in  reply  as  to  the  liability  of  the  contrac- 
tors, dted  George  v.  Skmngton  (/),  in  which  all  the 
cases  are  reviewed. 

Ebllt  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment -of  the  Court  below  was  right  and  should  be 
affirmed.  There  are  two  questions:  First.  Whether 
there  was  any  contract  between  the  plaintiff  and  the 
defendant.     Secondly.  If  there  was,  for  what  did  the 


(a)  SB.fS,  371 ;  affirmed,  9B.f  S.  519. 

(h)  2M,4W.  519;  affirmed,  4  Af .  #  IT.  337. 

((?)  6  Exeh.  761.  (rf)  10  AT.  #  W,  109. 

(«)  13  Irith  Com,  Law  Rep,  543. 

(/)SdL.J.  Exch,  8;  L.  R,  5  Exch.  1. 
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[1870.]      defendant  contract  in  consideration  of  receiTing  5#.f 
YajLMQiB      which  was  paid  by  the  plaintiff  for  a  seat  upon  the 
stand.   Upon  the  first  question  I  have  not  had  a  shadow 
of  a  donbt  from  the  commencement  of  the  argument. 
The  defendant  was  one  of  several  persons  who  had 
associated  themselves  together  for  the  purpose  of  making 
preparations  for  a  steeple  chase.    The  defendant  under- 
took the  duty  of  procuring  a  temporary  stand  to  be 
erected  upon  a  piece  of  ground  in  their  possession. 
He  and  the  other  persons  employed  Messrs.  Eanie^ 
contractors^  to  erect  the  stand,  and  when  it  was  com* 
pleted  they  directed  a  man  to  stand  at  the  door  and 
admit  any  persons  to  it  upon  payment  of  5«.     These 
Ceu^  beyond   contradiction   establish,   not   indeed  an 
express  contract,  but  an  implied  contract  between  the 
managers  of  the  steeple  chase,  of  whom  the  defendant 
was  one,  and  the  plaintiff,  who  paid  the  55.  for  admission 
to  a  seat  upon    the   stand  during   the  steeplechase. 
And  I  hold  it  to  be  perfectly  immaterial  to  what  pur- 
pose the  money  was  applied,  whether  for  the  personal 
gain  and  profit  of  the  receiver,  or  for  the  purpose  of 
extending  the  amusement  of  the  public  in  viewing  the 
steeplechase. 

The  second  question  is,  what  was  the  extent  of  the 
implied  contract  with  respect  to  the  sufficiency  of  the 
stand.  It  is  a  general  proposition  of  law  that,  when  a 
person  in  consideration  of  a  pecuniary  payment  engages 
to  supply  another  with  an  article  or  thing  to  be  used 
for  a  particular  purpose,  he  impliedly  contracts  that  it 
shall  be  reasonably  fit  for  the  purpose  for  which  it  is  to 
be  used.  This  is  a  leading  principle  of  law  applicable 
to  all  contracts  of  this  nature,  subject  to  the  exception 
or  qualificatioii  established  in  Redhead  v.  The  Midland 
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Raihoay  Company  (a),  but  that  exception  or  qualification      [1870.] 
exists  only  in  case  of  unseen  and  unknown  defects,      Fiumow 
not    discoverable  hj  reasonable  skill   and    diligence^    Cooxmemw 
or  hy  any  ordinary  and  reasonable  means  of  inquiry  or 
examination.    As  to  authority,  the  judgment  in  the 
Court  below  proceeded  on  the  principle  which  I  have 
stated^    though   differently  expressed  :    viz.,  that  the 
defendant  had  impliedly  contracted  against  any  defect 
in  the  construction  of  the  stand,  occasioned  either  by 
his  own  negligence  or  by  the  negligence  of  the  con- 
tractors who  erected  it   I  should  rather  express  it  thus : 
that  the  defendant  contracted  that  the  stand  on  which 
he  supplied  a  seat  to  the  plaintiff  for  the  consideration 
of  5«.  should  be  reasonably  fit  for  the  purpose  to  which 
it  was  to  be  applied,  without  any  other  exception  or 
.  qualification  than  that  which  was  held  to  exist  in  the 
case  of  Bedhead  v.  TTie  Midland  Railway  Company  in 
the  Queen's  Bench  and  in  the  Exchequer  Chamber. 
Whether  it  be  the  case  of  a  carriage,  or  of  a  bridge,  or 
of  a  stand  erected  for  viewing  some  spectacle,  the  rule 
of  law  and  the  rule  of  reason  and  good  sense  are  the 
same.     Grote  v.  The  Chester  and  Holyhead  Railway 
Company  {b)  is  a  direct  authority  for  the  decision  we 
are  now  pronouncing.     There  the  railway  Company  : 
had  not  themselves  constructed  the  bridge  over  the 
raUway,  but  had  employed  an  engineer  to  construct  it, 
as  in  the  present  case  the  defendant  employed  con- 
tractors to  erect  the  stand,  and  it  was  held  that  the 
Company  had  entered  into  an  implied  contract  with 
every  person  who  had  lawful  occasion  to  pass  over  the 
bridge  that  it  was  safe  against  ordinary  risks  and  dan- 

(a)  SB.fS.  371 ;  affirmed,  9  J?.  #  ^.  519. 
{b)  2  Exeh.  251. 
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gen^  and  ware  liable  for  an  accident  not  occasiaaed  hj 
their  own  negligence,  nor  within  their  own  knowledge, 
but  owing  to  a  defect  in  the  constmction  of  the  bridge 
from  the  n^ligence  or  want  of  skill  in  the  party 
with  whom  they  had  contracted  for  the  constraction 
of  it 

It  was  argned  by  Mr.  Matthewi  that  the  present  case 
was  analogous  to  the  letting  of  a  house,  in  which  there 
is  no  implied  warranty  by  the  lessor  that  the  house 
is  in  a  safe  condition  for  the  purpose  of  habitatioii. 
But  ^e  lessee  of  a  house  before  accepting  the  lease 
ascertains  for  himself  the  state  of  the  premises,  and 
express  coyenants  are  entered  into  for  their  repair,  and 
for  any  other  purpose  incidental  to  the  enjoyment  of 
them,  which  would  often  exclude  such  a  coTenant  or 
contract  as  is  implied  in  the  cases  of  a  contract  for  the 
supply  of  a  carriage,  or  for  passage  over  a  railway 
bridge,  or  for  a  seat  in  a  stand  upon  a  racecourse,  to 
which  the  principle  in  Redhead  v.  ITu  Midland  Railway 
Company  (a)  applies. 

As  to  the  cases  relating  to  the  Polytechnic  InstUutum. 
In  JPike  ▼.  The  Polytechnic  Institution  (b)  the  defect  was 
in  the  construction  of  the  staircase,  which  had  existed 
a  year  before  the  defendants  entered  into  occupation  of 
the  premises,  and  was  unknown  to  them ;  and  Erk  CL  J., 
p.  715,  delivered  an  opinion  perfectly  sound  in  law  that 
the  defendants  were  not  liable.  In  Brazier  v.  The  Pofy- 
technic  Institution  (c)  the  defendants  were  held  liable  hy 
reason  of  their  own  negligence  in  alterations  which  they 
had  effected  in  the  staircase  tending  to  weaken  its 


(a)  8B.#&371;  afElrmed  9  ^.  #  &  519. 
(6)  IF.iF.  712. 
(<?)  IF.fF.  607. 
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strength.     The  true  distinction  is  laid  down  in  that      [1870.] 
case,  i^hich  was  adopted  in  Redhead  y.   The  Midland      fsakois 
Railtoay   Company  (a),   that  the  defendants  were  not    GooKusLft. 
responsible  for  latent  defects  which  existed  when  they 
took   possession  of  the  buildings  and  which  therefore 
were  not  occasioned  by  their  own  negligence,  or  by  the 
^^ligence  of  any  person  with  whom  they  contracted, 
bat  were  responsible  for  want  of  due  care  in  keeping  it 
in  a  reasonably  safe  condition. 

The  only  remaining  point  is,  that  the  defect  in  the 
stand  was  occasioned  by   the    negligence  of  Messrs. 
Eassie  Sf   Co.^  by   whom    it  was  erected.      But  the 
defendant  is  liable  in  respect  of  a  defect  in  anything 
which    he   contracted    for;     and    he  contracted    for 
the  sufficiency  of  the  stand,  which  was  in  his  possession 
and  controul,  and  which,  as  in  the  case  of  the  railway 
bridge  in  Grote  v.  The  Chester  and  Holyhead  Railway 
Company,  was  erected  by  contractors  whom  he  em- 
ployed. 

Martin  B.  After  shortly  stating  the  facts.  The 
first  question  is,  what  would  be  the  legal  rights  of  the 
plaintiff  if  the  stand  had  been  erected  by  a  private 
person  for  his  own  gain  ?  It  makes  no  difference  whether 
the  relation  between  the  parties  raised  a  contract  or 
duty.  When  a  man  erects  a  stand  of  this  description 
for  his  own  profit  he  impliedly  contracts  with  each 
person  who  pays  him  money  for  the  use  of  it  that  it  is 
reasonably  fit  and  proper  for  the  purpose  for  which  it 
is  intended ;  or  it  may  be  expressed  thus :  it  is  the  duty 
of  a  person  who  holds  out  a  building  of  this  sort  for 
the  use  of  the  public  to  have  it  in  a  fit  and  proper  state 

(a)  SRfS.  371 ;  affirmed  9  B.  ^  S.  519. 
VOL.   Z.  3    B  B.    &  8. 
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[1870.]      for  the  reception  of  the  persons  who  are  admitted. 

Fkancib  When  the  rules  of  pleading  were  more  strict  the  defend- 
CooKERELL.  ^^^'^  liability  might  have  been  declared  upon  either  as 
founded  upon  contract  or  duty.  Though  the  defendant 
was  not  an  insurer  he  was  responsible  for  the  stand 
being  a  fit  and  proper  construction  for  the  purpose  for 
which  he  received  the  plaintiff's  money. 

But  it  is  said  that  the  defendant  is  not  responsible 
because  he  had  employed  Messrs.  Eassie  to  erect  the 
standi  and  they  were  competent  and  proper  persons  to 
be  so  employed;   and  Mr.  Matthews  ai^ed  that  the 
plaintiff  would  have  had  a  right  of  action  against  them. 
But  no  such  action  could  have  been  brought  by  him. 
Suppose  Messrs.  Eassie  had  fulfilled  their  undertaking 
and  had  erected  the  stand  according  to  an  order  given 
to  them  by  the  defendant,  it  could  not  be  maintained 
that  a  third  person  would  have  had  an  action  against 
them  for  a  defect  in  the  stand.     Further,  I  consider 
that  Messrs.  Eassie  stood  in  too  remote  a  position  firom 
the  plaintiff  to  enable  him  to  maintain  an  action  against 
them.     The  law  of  England  endeavours  to  confine  lia- 
bilities to  proximate  causes;    and  therefore  a  person 
who  erects  a  building  of  this  description  according  to 
his  contract  would  not  be  responsible  to  a  stranger. 
By  Judge  made  law  within  the  last  thirty  years  the 
master  has  been  absolved  from  responsibility  to  his  ser- 
vant for  an  accident  arising  from  the  negligence  of  a 
fellow  servant.    But  that  is  the  only  instance  of  such 
irresponsibility;    and  it  pressed  so  hardly  upon  the 
servant  that  in  the  House  of  Lords  (a)  Lord  Cramoorth, 
when  Lord  Chancellor,  held  that  the  master  was  bound 

(a)  See  BartonshiU  Coal  Company,  appts.,  Efid  and  others,  respts., 
3  Macq,  266.  288. 
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to  provide  machinery  proper  and  adapted  to  the  matter       [1870.] 
in  hand  so  as  to  protect  his  servant  against  unnecessary       Fb^noib 

The  only  other  point  is,  whether  the  defendant  is  solely 
responsible  ?  It  would  be  very  difficult  to  frame  a  plea 
of  abatement,  and  he  was  either  the  contracting  party 
or  the  person  on  whom  the  duty  towards  the  plaintiff 
was  cast. 

Channbll  B.  I  have  not  been  free  from  doubt,  but, 
having  carefully  considered  the  judgment  of  the  Queen's 
Bench  and  the  arguments  addressed  to  induce  us  to 
reverse  it,  I  am  of  opinion  that  it  should  be  affirmed. 
Suppose  the  defendant  had  built  the  stand  for  his  own 
benefit  and  had  received  the  price  of  admission  for  his 
own  use,  there  would  not  have  been  room  for  any 
reasonable  doubt.  But  that  is  not  the  case  here ;  the 
defendant  was  a  party  to  the  contract  for  building  the 
Btand:  he  was  associated  with  other  persons  for  the 
purpose  of  providing  a  stand  for  the  races,  and  he  was 
present  at  the  meeting  at  which  a  tender  made  by 
Messrs.  Eame  was  accepted,  so  that  he,  together  with 
other  persons,  contracted  for  the  erection  of  the  stand ; 
and  he,  together  with  other  persons  with  whom  he  was 
associated,  possessed  the  building.  Nothing  turns  on  the 
fact  that  his  was  not  the  hand  which  received  the  money 
as  the  price  of  admission :  it  was  received  by  a  person 
who  was  responsible  for  the  receipt  to  the  defendant 
and  others  jointly,  but  the  defendant  may  be  taken  to 
have  received  it.  Neither  does  the  fact  that  he  got  no 
individual  or  direct  benefit  from  the  receipt  of  the  money 
prevent  his  liability  from  attaching.  I  will  only  add 
that  the  present  case  is  well  illustrated  by  Grote  v.  The 

3  R  2 
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[1870.]      Chester  and  Holyhead  Railway  Company  {a)  and  Sharp 
Faamcis      ▼•  Grey  (b),  and  more    particularly  by  Bums  ▼•  The 
CocKKRKLL.    Cork  ovd  Bandon  Railway  Company  (c). 

Keating  J.  I  am  also  of  opinion  that  the  judgment 
of  the  Court  below  should  be  affirmed.  I  prefer  to  state 
the  defendant's  liability  as  founded  on  an  implied  imder- 
taking  that  due^  that  is  reasonable^  care  had  been 
exercised  in  the  erection  of  the  stand  on  which  veats 
were  let  for  the  purpose  of  viewing  the  races.  It  is 
found  as  a  fact  that  there  was  negligence  on  the  part  of 
the  contractors^  and  for  that  negligence  the  defendant  is 
liable. 

Smith  J.     It  seems  to  me  that  upon  the  evidence 
there  was  a  contract  by  the  defendant  which  gave  the 
plaintiff  in  return  for  the  five  shillings  which  he  paid  a 
licence  to  enter  upon  and  use  the  stand ;  and  the  ques 
tion  then  arises  whether  there  is  any  implied  under- 
taking as  to  the  secure  state  of  the  stand.     I  think,  in 
conformity  with  Redhead  v.  TTie  Midland  Railway  Com^ 
pany  {d),  there  was  no  warranty  or  insurance  that  it  was 
absolutely  safe,  but  I  think  there  was  an  implied  under- 
taking  on  the  part  of  the  defendant  that  due  care  had  been 
used  in  the  construction  of  the  stand.    The  imdertaking 
or  promise  to  use  due  care  in  cases  of  this  kind,  which 
relate  to  things  and  not  to  personal  services,  is  more 
correctly  stated  in  an   impersonal  form.    It  may  be 
correctly  stated  in  the  present  case  to  be  that  due  care 
and  skill  had  been  used  in  constructing  the  buildings  or, 

{a)  2  Exch,  251.  (6)  9  Binff,  469. 

(c)  13  Ir,  Om.  Law  Bep.  643. 

(d)%B.4^  a,  371 ;  aiRnned  9  A  #  5.  619. 
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to   put  the  obligation  in  another  form,  that  it  was      [1870.] 
reasonably  fit  for  the  nse  for  which  it  was  let  so  far      FaARoia 
as  the  exercise  of  care  and  skill  could  make  it.     This    coomell. 
decides  the  question  in  the  present  case,  for  although 
there  was  no  personal  negligence  on  the  part  of  the 
defendant  it  is  found  that  there  was  negligence  on  the 
part  of  those  whom  he  employed  to  erect  the  stand,  and 
for  that  negligence  the  defendant  is  responsible.    There- 
fore the  judgment  of  the  Court  below  was  right. 

Clbasbt  B.  The  defendant  was  a  party  to  the  reso- 
lution for  procuring  a  stand  to  be  erected,  and,  being  a 
party  also  to  the  proceedings  for  appropriating  it  to  a 
particular  purpose,  he  undertook  some  duty  with  refer- 
ence to  the  condition  of  it.  The  question  is,  whether 
that  duty  was  only  of  a  personal  nature,  viz.,  that  he 
would  use  due  and  reasonable  care  that  the  stand 
should  be  properly  cpnstructed,  or  whether  it  was  a 
duty  with  reference  to  the  way  in  which  it  should  be 
constructed.  The  public  rely  upon  the  thing  itself  being 
in  a  secure  and  proper  state,  and  the  duty  of  the  de- 
fendant is  co-extensive,  viz.,  that  the  stand  should  be 
erected  so  as  to  be  reasonably  secure.  Therefore  so 
soon  as  the  public  used  it  the  duty  imposed  upon  the 
defendant  became  a  right  in  the  person  who  used  it, 
and  gave  a  cause  of  action  to  any  person  who  suffered 
from  a  breach  of  the  duty.  Consequently  the  plaintiff 
is  entitled  to  recover. 

According  to  the  authorities  however  the  duty  does 
not  extend  to  latent  defects. 

The  point  to  which  Mr.  Matthews  last  referred  was 
raised  in  George  v.  Skivington  (a),  where  there  was  an 

(a)  30  L.  J,  Exch.  8 ;  L.  B,  5  Ej-ch.  1. 
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iiijiiiy  to  one  person,  the  wife,  and  a  contract  of  sale  with 
another  peiaon,  the  husband,  and  the  wife  was  held  to 
have  a  good  caase  of  action*     I  adopt  what  the  Lord 
Chief  Baron  said  in  that  case,  viz.,  that  there  was  a 
duty  in  the  vendor  to  nse  ordinary  care  in  compound- 
ing the  article   sold,  and   that  this   extended   to  the 
person  for  whose  use  he  knew  that  it  was  purchased, 
and  that  for  breach  of  this  duty  he  was  liable  in  an 
action  at  the  suit  of  the  third  person.    The  case  of 
Groie  v.  The  Chester  and  Holyhead  Railway  Company  (a) 
is  founded  upon  that  principle.   There  the  Court  decided 
that  the  fact  that  a  proper  engineer  had  been  employed 
did  not  absolve  the  defendants,  for  their  duty  was  to 
take  care  that  the  bridge  was  constructed  in  an  efficient 
manner.     Therefore  the  plaintiff  is  entitled  to  recover. 

Judgment  affirmed. 

(a)  2  Exch.  251. 


1869. 


Friday, 


Sadler  against  Smith. 
[Reported  ante,  pp.  17.  29.] 


Monday, 
December  ISth, 


IN  THE  QUEEN'S  BENCH. 

LoNGBOTTOM  against  Berbt. 
[Reported  ante,  p.  852.] 


^^^^',0  1       Dawkins  against  Lord  Frederick  Paulet. 


[Reported  vol.  9,  p.  768.] 


XXXin.  VICTORIA.  973 

[1870.] 


IN  THE  EXCHEQUER  CHAMBER.  \^'  ^^ 

Febnd  against  Buckley.  vmdorani 

purchaser. 

1.  In  the  case  of  a  oootract  for  the  sale  of  leaseholds,  where  the  lease  Leag^fn^^^ 
ia  more  than  sixtj  years  old,  it  is  not  enough  for  the  vendor  to  shew  an  ^j^^    -^ 
aasignment  or  series  of  assignments  reciting  the  parcels,  words  of  demise,  yga^g  fjjf 
and  reddendum  of  the  lease  only,  and  not  purporting  to  recite  the  whole  ^q^  vroduc- 
lease,  though  accompanied  by  sixty  years  possession  consistent  with  those  ^^-^^  ^ 
afiaig;nments ;  in  the  absence  of  a  condition  that  the  purchaser  shall  be  ^/^^  ^^  ^g. 
satisfied  with  the  recital  of  the  lease,  the  vendor  is  bound  to  produce  ^^?^  c<mtracU 
the  leajse  or  a  copy  of  it,  or  prove  its  loss  and  that  no  complete  copy  of 

it  exists. 

2.  The  plaintiff  entered  into  a  contract  with  the  defendant  for  the 
piirchase  of  two  farms,  one  freehold  the  other  leasehold ;  the  defendant 
stipulated  that  he  would  deduce  a  good  and  marketable  title,  and  deliver 
an  abstract  of  title  to  the  purchaser.  The  abstract  delivered  bv  the 
defendant  commenced  with  an  indenture  dated  13th  Sepieniberf  1800, 
which  recited  a  lease  of  the  20th  January,  160G,  by  three  lessors  for 
1000  years,  from  the  Feast  of  St.  Mirhael  the  Archanael,  1599,  at  the 
rent  of  \d.  payable  on  the  said  feast  day,  only  if  demanded.  The 
recital  set  out  Uie  parcels,  the  words  of  demise  and  reddendum,  but  did 
not  purport  to  set  out  the  whole  lease.  The  abstract  shewed  that  the 
larger  portion  of  the  property  had  passed  by  assignment  to  a  third 

gerson.  The  remaining  portion,  whicn  was  the  subject  of  the  contract, 
ad  bj  various  assignments  passed  to  the  defendant.  The  plaintiff 
required  an  attested  copy  of  tne  lease  of  the  20th  Januanj,  1(>06,  and 
a  covenant  for  its  production  by  its  legal  possessor.  Held,  afHrming 
the  judgment  of  toe  Queen's  Bench,  that  upon  the  refusal  of  the 
defendant  to  comply  with  that  requisition  the  plaintiff  was  entitled  to 
rescind  his  contract. 

n^HIS  was  an  action  to  recover  the  deposit  paid  by 
the  plaintiff  upon  the  purchase  by  him  from  the 
defendant  of  certain  freehold  and  leasehold  premises^ 
and  also  the  expenses  of  investigating  the  defendant's 
title  to  the  premises. 

On  the  trials  before  Hannen  J.,  at  the  Sittings  in 
Trinity  Term,  1868»  it  appeared  that  on  the  Sth  January,  . 
1868,  the  plaintiff   entered  into  a  contract  with  the 
defendant  for  the    purchase  of  two  farms  at  I/ieid, 
in  the  county  of  Sussex,  one  of  which,  containing  about 
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F&mo 

▼. 

BucKLir. 


58  acres,  was  freehold,  and  the  other,  containing  about 
95  acres,  leasehold  for  the  residue  of  a  term  of  1000  Tears 
from  Michaelmas,  1599,  at  the  yearly  rent  of  Id.,  for 
the  sum  of  8576/.,  400L  to  be  paid  as  a  deposit  and  in 
part  payment  of  the  purchase  money. 

The  agreement  contained  conditions  of  sale,  by  which 
the  defendant,  among  other  things,  agreed  to  '^  dedace 
a  good  and  marketable  title''  and  to  deliyer  an  abstract 
of  his  title  to  the  purchaser  within  seyen  days ;   and 
the  purchaser  was,  within  twenty-one  days  after  deliyeiy 
of  the  abstract,  to  deliver  requisitions  on  the  title.     The 
agreement  did  not  contain  any  condition  by  which  the 
defendant  was  protected  against  the  production  of  deeds 
not  in  his  possession. 

The  abstract  of    the  defendant's  title,   which  was 
received  by  the  plaintiff  on  the  16th  January,  1868^  so 
far  as  related  to  the  leasehold  premises,  commenced  with 
an  indenture  dated  the  18th  September,  1800,  made 
between  Henry  Blunt,  of  the  first  part,  and  George 
Hutchinson,  of   the  other    part,  reciting  that  by  an 
indenture  dated  the  20th  January,  1606,  and  made 
between  Sir  Anthony  Mayne,  Knight,  G*  Blencoe,  Esq., 
and  H.  Halt,  of  the  one  part,  and  J.  Middleton,  of  the 
other  part,  for  the  considerations  therein  mentioned  Sir 
A.  Mayne^  G.  Blencoe  and  H»  Halt  did  demise,   grant 
and  to  farm  let  unto  J.  Middkton,  his  executors,  admini- 
stratora  and  assigns,  all  those  messuages,  mills,  cottages, 
farms,  orchards,  gardens,  lands,  tenements  and  heredita- 
ments, with  all  and  singular  their  appurtenances,  com- 
monly called  or  known  by  the  name  or  names  of  IJUld 
Forge  and  Jfield  Furnace,  and  all  other  the  mills,  mes- 
suages, lands  and  tenements   theretofore  demised  by 
Sir  A.  Mayne  unto  A.  Middleton  and  J.  MiddleUm,  and 
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alao  the  lands   and  tenths  called  by  the  name  of,  &c.,      [1-B70.] 
and  also    all    other  the  messuages,  lands,  tenths  and        Trmxd 
other  hereditaments  of  them  Sir  Anthony  Mayne,  G.      Buokubt. 
Blencoe  and  H.  Halt,  in  the  parish  of  ffield,  all  which* 
said   messuages,  mills,  lands  and  tenths  contained  in 
the  whole  574  acres :    to  hold  unto  J.  Middktonj  his 
executors,  administrators  and  assigns,  from  the  Feast  of 
St.  Michael  the  Archangel,  1599,  unto  the  full  end  and 
term  of  1000  years,  under  the  yearly  rent  of  Irf.,  pay- 
able on  the  said  feast  day,  only  if  demanded ;  and  Sir 
A.  Mayne^  G.  Blencoe  and  H.  Halt  for  the  consideration 
therein  mentioned  did  bargain  and  sell  unto  J.  Middle' 
ton  all  the  woods  and  underwoods  standing,  growing 
and  being  on  the  demised   premises,  and   every  part 
thereof.     And  reciting  that  by  an  indenture  dated  the 
4th  January,  1715,  95  acres,  a  portion  of  the  574  acres, 
were  assigned  by  J.  Middleton  unto  /^.  Gale  for  the 
residue  of  the  term  of  1000  years.    And,  after  other 
recitals  which  are  not  material,  Henry  Blunt  assigned 
the  95  acres  unto  George  Hutchin$on  for  the  then  resi- 
due of  the  term.     The  abstract  then  shewed  that  the 
property  had  been  dealt  with  by  divers  mesne  assign- 
ments ;  and  in  1867,  the  property  having  been  previously 
mortgaged,  the  equity  of  redemption  was  assigned  by 
deed  to  the  defendant 

On  the  3rd  February  requisitions  on  the  title  were 
delivered  by  the  plaintiff  to  the  defendant,  among  which 
were  the  following. 

1.  '^TVhen  and  where  will  the  several  deeds,  wills, 
&C.,  which  are  abstracted  in  chief,  and  the  lease  of  the 
20th  January^  1606,  be  produced  for  examination  with 
the  abstract?  Of  course  all  expenses  attending  the 
examination  of  documents  elsewhere  than  at  the  office 
of  the  vendor's  solicitor  will  be  paid  by  the  vendor." 
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[1870.]  2.  "  The  parchaser  requires  an  attested  copy  of  the 

FssvD       lease  of  the  20th  January,  I6O69  and  a  covenant  for  its 
BuixLKT.     production  by  its  legal  possessor.'^ 

On  or  about  the  1st  March  the  defendant  returned 
the  following  reply  to  the  first  requisition. 

*'  The  production  of  a  deed  more  than  sixty  years  old 
cannot  be  insisted  upon.    See  Prosser  t.  WcUtSj  6  Madd. 

No  further  replies  to  the  requisitions  made  on  behalf 
of  the  plaintiff  having  been  furnished  the  plaintiff  gave 
to  the  defendant  a  notice  rescinding  the  agreement  to 
purchase,  in  consequence  of  the  defendant  declining  to 
produce  the  lease  dated  the  20th  January^  1606,  as  well 
as  for  other  reasons. 

A  verdict  was  entered  for  the  plaintiff  subject  to  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term,  1868,  Nov.  12,  GriffUs  moved 
for  a  rule  nisi  accordingly* 

The  Court  (Cockburn  C.  J.,  Blackburn,  Lush  and 
Hannen  JJ.,)  refused  the  rule. 


The  defendant  having  appealed  from  this  decision, 
the  case  was  argued,  Nov.  27,  29,  before  Kelly  C.  B., 
WiLLEs  and  Keatino  JJ.,  and  Channell,  Pioott  and 
Cleasbt  BB. 

Mettish  {Morgan  Uoyd  with  him),  for  the  defendant. 
— The  rule  in  the  case  of  an  ordinary  sale  of  freehold 
land  is  that  the  vendor  must  produce  all  deeds  which 
are  abstracted,  but  he  is  not  bound  to  produce  those 
which  are  more  than  sixty  years  old  merely  because  thej 
are  recited  in  a  convcTancc  mentioned  in  the  abstract 
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of  title;    Pro$9er  v.  WatU  (a).      There  is  no  similar      [1870.1 
decision  in   the  case  of  leaseholds ;   but,  as  Sir  John 


Fbemd 

Leach  V.  C.  said  in  that  case,  p.  60,  "There  must  of     „   ▼• 

'   \  Booklet. 

necessity  be  some  practical  limit  to  the  operation  of 
this  objection ;  and  the  true  inquiry  seems  to  be^  in  every 
case,  whether  the  absence  of  the  deed  recited  throws 
any  reasonable  doubt  upon  the  title  of  the  vendor."    In 
the  present  case  the  nonproduction  of  the  lease  of  1606 
does  not  throw  any  reasonable  doubt  upon  the  title  of 
the  vendor.    This  is  a  lease  by  three  lessors  for  the  term 
of  1000  years  at  a  nominal  rent,  and  the  vendor  has  only 
an  assignment  of  part  of  the  property.     It  is  absurd  to 
suppose  that  in  such  a  lease  there  would  be  any  burden- 
some covenants  or  a  power  of  re-entry.     Further,  it  is 
not  probable  that  any  person  could  prove  that  he  had 
a  conveyance  of  the  legal  estate  from  the  last  survivor 
of  the  three  lessors  so  as  to  enable  him  to  take  advan- 
tage of  any  covenant  in  it     [  WilleM  J.     In  The  Shrews- 
bury Peerage  Case  (i)  the  Earl   of  Shrewsbury  traced 
his  title  to  the  earldom  from   the  first  earl  created  by 
letters  patent,  a.  d.  1442.]     A  peerage  is  a  subject- 
matter  of  which  many  persons  would  preserve  a  recol- 
lection.    The  recital  of  the  lease  of  1606  in  the  deed 
of  the  13th  September,  1800,  coupled  with  an  enjoyment 
of  sixty  years  under  it,  is  sufficient  evidence  of  the 
origin   of  a  leasehold  interest.     [^Ckasby^,  referred  to 
Akxanderv.  Crosby  (c),  in  which  Lord  St.  Leonards  held 
that  the  non-production  of  a  lost  will  set  forth  in  the 
abstract  of  title  was  no  objection.]     And  if  the  property 
is  not  leasehold  the  vendor  would  have  a  freehold,  because 
it  has  been  enjoyed  in  accordance  with  the  title  for  more 

(a)  6Madd,  59.  (b)  7  H,  L.  C.  1. 

(r)  1  Jo.  4-  La.  666. 
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[1870.]  than  sixty  years.  [Kelly  C.  B.  If  there  is  anythiiig 
YKm       ^  the  lease  which  vonld  entitle  the  reversioiier  to  oome 

BuoKLiT.  foi^^  ^^^  recoyer,  that  would  keep  up  the  operatioii 
of  the  lease,  which  makes  it  yery  different  firom  a  free- 
hold interest.]  But  the  Court  will  consider  what  is 
practically  rather  than  what  is  theoretically  possible. 

Joshua  WUUavu  {J.  C.  Mathew  with  him)^   for  the 
plaintiff. — On  a  sale  of  leaseholds  the  rule  is,  that  the 
creation  of  the  term  ought  to  be  shewn,  and  for  that 
purpose  the  original  lease  or  an  attested  copy  must  be 
produced.   In  Sugden  Vend,  and  Purch.  I4th  ed.^  p.  370, 
par.  21,  it  is  said,  **  If  the  purchaser  of  a  lease  ia  not 
entitled  to  the  lessor's  title,  he  of  course  can  only  re- 
quire a  regular  title  to  the  leasehold  interest  from  the 
time  when  the  lease  was  granted.     If  the  lease  be  an 
ancient  one,  it  is  not  necessary  to  do  more  than  make  it 
the  root  of  title,  and  then  commence  the  deriyative  title 
with  an  assignment  on  a  sale  or  mortgage  within  a 
reasonable  period,  e.g.  fifty  years.''    And  Id.,  p.  410, 
par.  25,  "  The  creation  of  terms  of  years  assigned  to 
attend  the  inheritance  should  be  shewn  by  the  abstract, 
but  the  intermediate  assignments  may  be   abstracted 
yery  shortly."    The  lease  of  1606  being  the  root  of 
the  defendant's  title  it  ought  to  haye  been  abstracted, 
and  the  abstract  yerified  by  production  of  the  original 
or  by  secondary  eyidence.     In  Dart  Vend,  and  Pureh.^ 
p.  192»  8rd  ed.  {a\  the  author  only  states  that  it  does 
not  appear  clear  that  the  rule  requiring  the  lessor's 
title  to  be  shewn  *' applies  where^  on  the  sale  of  a 
lease  of  great  antiquity,  the  yendor  shews  the  creation 
of  the  term,  and  deduces  the  leasehold  title  for  the  last 

(a)  See  4th  ed.,  by  Dart  and  Barber ^  vol.  1,  p.  269. 
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sixty  years."  In  1  Preston  on  Abstracts,  p.  11,  2nd  ed.,  [1870.] 
it  is  said^  "  Though  it  be  true,  that  the  deed  creating  a  frekd 
term  is  material  to  the  title,  and  is  the  evidence  on  •  su^klct 
which  a  purchaser  can  best  rely,  yet  a  title  under  a 
very  long  term  of  years,  which  has  been  created  for 
sixty  years  at  least,  appears  to  be  marketable  without 
evidence  of  the  creation  of  the  term,  since  against  all 
persons^  except  the  lessor,  or  those  who  claim  the  rever- 
sion or  remainder  under  him,  the  recitals  are  evidence 
of  the  state  of  the  title ;  and  the  lessor,  or  those  who 
claim  under  him,  cannot  by  any  means,  after  sixty 
years,  recover  the  lands  without  proof  of  an  actual  seisin 
within  that  period.  To  shew  the  seisin,  they  must 
adduce  evidence  of  the  tenanqr ;  and,  in  adducing  such 
evidence,  unless  in  very  peculiar  circumstances,  (as  wherie 
a  rent  is  reserved,)  they  must  support  the  title  under 
the  term;  and  in  several  instances,  titles  have  been 
approved  by  gentlemen  of  distinguished  eminence, 
although  there  was  not  any  evidence  of  the  creation  of 
the  term  except  by  recitaL  And  though  the  recital  be 
not  evidence  as  a  recital,  yet  the  recital  with  possession 
under  it,  and  agreeable  to  the  same,  would  be  admitted 
as  evidence,  for  the  same  reason  that,  for  want  of  other 
evidence,  an  ancient  abstract,  a  copy,  &c.,  would  be 
admitted.''  But  the  opinion  that  a  recital  may  be 
sufficient  evidence  has  not  been  accepted  generally  by 
conveyancers,  and  at  any  rate  does  not  apply  where 
rent  is  reserved  as  in  the  present  case.  And  the  same 
author  goes  on  to  say :  "  An  abstract  of  title  to  lease- 
hold property  should  commence  with  the  original  lease, 
and  all  subsequent  assignments  should,  in  general,  be 
abstracted."  In  1  Byihewood  and  Jarman  Precedents  in 
.  Conveyancing,  8rd  ed.,  by  Sweet,  p.  69,  it  is  said,  "  Where 
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[1870.]      an  estate  is  held  under  a  lease  of  great  antiquity,  a 
Frsvd       Tendor,  it  is  conceived,  could  only  be  required  to  sheir 

BooLUT.     ^^®  creation  of  the  term,  and  to  deduce  the  title  for  the 
last  sixty  years;    and  it  would  not  be  incnmbent  on 
him  to  trace  its  history,  uninterruptedly,    firom    the 
origin  of  the  lease  down  to  the  immediate  transaction ; 
and,  surely,  in  such  a  case,  the  requisition  of  the  pro- 
duction of  the  lessor's  title   could  not  be  supported; 
though  it  was  thought,  by  one  learned  equity  Judge, 
that  the  antiquity  of  the  lease  made  no  difference  in 
regard  to  this  requisition.      Even  the  absence  of  the 
deed  creating  the  term  will  not,  in  the  opinion  of  some 
gentlemen  at  least,  render  the  title  unmarketable.     See 
1  Prest.  Abs.  11.''     It  is  important  that  the  lease  of 
1606  is  at  a  yearly  rent,  and  the  number  of  lessors  ia 
immaterial.    Mortgages  by  long  terms  of  years  were 
originated  in  the  reign  of  Queen  Elizabeth.     [  ffiUeM  J. 
referred  to  the  judgment  of  Lord  Hardwicke  in  Wit- 
loughby  v.  f¥illovghby  (o).]      But,  there  being   no  evi- 
dence that  this  term  was  created  as  a  security  for  the 
advance  of  money^  the  presumption  is  that  there  were 
covenants  and  conditions  authorising  the  lessor  to  deter- 
mine the  lease.     It  appears  indeed  from  the  recital  in 
the  deed  of  the  13th  September ^  1800,  though  it  does  not 
purport  to  recite  the  whole  of   the  lease,  that  it  was 
an  ordinary  lease ;    and  it  is  probable  that  there  are  in 
it  covenants  by  the  lessee  relating  to  the  working  of  the 
mills,  furnaces  and  foiges  demised.     It  cannot  be  in« 
ferred  firom  the  recital  being  silent  as  to  a  proviso  for 
re-entry  that  the  lease  did  not  contain  it,  for  it  is  not 
usual  to  set  out  that  proviso  in  a  recital.     The  pur- 

(a)  Note  to  Doe  cL  Nottib  t.  Morgan,  1  T.  R,  763.  765;  see  4  Bac. 
Abr.f  tit.  Taous,  p.  634,  7th  ed.,  and  note  in  margin ;  also  2  BL  Omm. 
142. 
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chaser^  having  notice  of  the  lease^  would  he  held  to      [1870,] 


have  constructiye  notice  of  all  covenants  and  conditions       Febvd 


T. 


contained  in  it     In  Prosser  v.  Watts  (a)  the  estate  was     Booklet. 
freehold.     In  Alexander  v.  Crosby  (6)  the  estate  had  gone 
according  to  the  deeds  produced;  which  stated  that  the    ' 
will  did  not  introduce  any  new  limitations. 

JUeHishy  in  reply. — The  text  books  do  not  give  a  deci- 
sive opinion  on  this  question.  Suffd.  Vend,  and  Purch. 
370,  14th  ed.,  did  not  intend  to  lay  down  what  is  suffi- 
cient proof  of  the  root  of  title  under  all  circumstances. 
Preston  on  Abstracts  says  distinctly  that  there  may  be 
cases  in  which  the  absence  of  the  original  lease  would 
not  constitute  a  defect  of  title.  According  to  modem 
usage  when  there  is  a  separation  of  an  estate  by  sale  a 
copy  of  the  original  deed  would  be  given,  but  the 
separation  in  the  present  case  was  150  years  ago. 
Though  mortgage  terms  were  introduced  in  the  reign 
of  Queen  Elizabeth^  this  may  have  been  intended  to 
operate  as  an  absolute  conveyance  of  tenure,  the  form  of 
a  lease  with  a  nominal  rent  being  preferred  to  a  convey- 
ance of  the  fee  simple,  the  notion  being  that  in  order  to 
constitute  a  lease  there  must  be  a  real  rent.  A  nominal 
rent  would  not  be  reserved  to  aid  a  re-entry.  [fViUes  J. 
In  the  deed  of  the  13th  September,  1800,  there  is  a 
bargain  and  sale  of  all  the  woods  and  underwoods,  but 
not  of  mines.  Suppose  the  original  lease  of  the  20th 
January,  1606,  or  a  counterpart,  or  attested  copy  of  it, 
should  be  found,  and  it  contained  a  proviso  for  entry 
by  the  lessor  to  search  for  and  work  minerals,  that 
would  be  a  defect  of  title.]  It  is  not  known  when  the 
separation  of  the  property  in  minerals  from  ownership 
in  the  soil  commenced.     [fVilks  J.     Does  the  recital 

(a)  6  Madd,  59.  (b)  1  Jo.  4-  La.  666. 
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[1870.]      ^f  ^®  leaae  reaaonably  exclude  reservation  of  power  for 

y^^^       the  lessor  to  enter  and  take  g^vel  ?]     If  sucb  a  power 

Bvoim.     ^®'*  reaerved  the  recital  would  be  false.     [fFiHes  J.     I 

doubt  that.    There  might  be  a  corenant  in  the  lease 

that  the  lessee  should  not  build  on  a  particular  part  of 

the  land  so  as  to  interfere  with  a  view.] 

Cur,  adv,  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 

Kbllt  C.  B.,  who,  after  stating  the  facts^  said.  I  am 
not  prepared  to  affirm  that,  if  the  original  lease  was 
losty  and  after  search  made  no  complete  authentic  copy 
could  be  found,  and  there  was  therefore  no  means  of 
shewing  its  contents,  or  even  its  existence,  except  by 
the  recital  contained  in  the  lease  of  the  18th  SepUm^ 
ber,  1800,  that  would  not  have  been  suffident  proof  of 
it.  Probably  my  colleagues  would  be  of  the  same 
opinion. 

His  Lordship  then  proceeded  to  deliver  the  judg- 
ment of  the  Court — ^We  must  give  judgment  in  this 
action  upon  the  question  really  raised  by  the  fieu^ts 
as  stated  in  the  case.  Another  question  was  discussed 
in  argument,  vis.,  the  sufficiency  of  certain  recitals 
in  andent  deeds  as  proof  of  the  origin  of  a  leasehold 
interest  when  the  lease  itself  or  an  attested  or  other 
copy  of  it  could  not  be  produced.  But  the  only  ques- 
tion raised  upon  the  case  is,  whether  the  answer  given 
by  the  defendant  to  the  first  requisition  on  title  made 
by  the  plaintiff  was  suffident  [His  Lordship  read 
the  first  requisition,  and  the  answer  to  it]  Taking 
this  requisition  and  the  answer  together,  the  contention 
of  the  defendant  must  be  that  in  the  case  of  an  absolute 
unconditional  contract  for  sale  of  leaseholds,  where  the 
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lease  is  alleged  to  be  more  than  sixty  years  old^  it  is      [1870.] 
enough  for  the  vendor  to  shew  an  assignment  or  series        TRmT" 
of  assignments  reciting  the  parcels^  demising  parts  and 
reddendam  of  the  lease  only,  and  not  purporting  to 
recite  the  whole  lease,  accompanied  by  sixty  years  pos- 
session csonsistent  with  such  assignments ;  that  the  origi- 
nal lease  or  a  copy  of  it  need  not  be  produced,  nor  any 
further  evidence  of  its  contents  given ;  that  the  purchaser 
is  bound  to  accept  such  proof  of  title  to  the  term  taking 
his  chance  of  the  undisclosed  contents  of  the  lease,  and 
that  he  is  not  entitled  to  satisfy  himself,  either  by  seeing 
the  lease  or  otherwise,  that  it  gives  what  he  has  bar- 
gained for,  namely  a  clear  title  to  the  term  without 
onerous  covenants  or  conditions  constituting  substantial 
infirmity  in  the  title  such  as  would  justify  its  rejection. 

In  determining  the  question  thus  raised,  it  ought  to 
be  dealt  with  as  a  general  one  .affecting  all  leaseholds 
more  than  sixty  years  old,  and  it  was  so  treated  in  the 
answer  to  the  requisition.  Upon  the  argument,  indeed, 
reliance  was  further  placed  upon  the  special  circumstan- 
ces of  the  present  case,  upon  the  alleged  great  antiquity 
of  the  particular  lease,  the  small  amount  of  the  rent, 
the  peculiar  language  of  the  reservation,  the  probable 
object  of  the  creation  of  the  term  being  to  raise  money, 
in  support  of  which  speculation  the  history  of  leases  for 
long  terms  might  be  referred  to,  see  Lord  Hardwicke^s 
judgment  in  fViUaughby  v.  Willoughby  (a),  and  of 
which  the  sale  of  the  timber  was  also  said  to  be  some 
evidence.  As  a  counterpoise  to  this  sort  of  argument 
may    be    adduced    the    uncertainty    and   consequent 

(a)  Note  to  QoodMtle  d.  Norritt  y.  Morgan,  1  7.  R.  763.  765.    See 
also  Bae.  Ahr.  Learnt  632-5. 
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[1870.]      litigation  that  will  follow  if  each  case  ia  to  be  decided 
Fbmd       according  to  the  special  circumstances,  makings  it  more 

Q  ^\  or  less  likely  or  unlikely  that  the  lease,  if  its  whole 
contents  were  disclosed,  would  shew  a  good  title,  more  or 
less  likely  that  the  reversioner  could  or  would  take  adnui^ 
tage  of  any  defect,  more  or  less  likely  that  there  was 
any  reversioner,  or  that  ihe  Crown  had  become  entitled 
in  default,  and  so  forth.  In  some  cases  such  considera- 
tions might  seem  firivolou8»  in  others  weighty.  They 
are  more  proper  for  the  discretion  of  the  purchaser  and 
his  advisers,  before  he  makes  his  bargain  and  incurs 
expense,  and  it  is  competent  to  the  vendor  to  exclude 
all  subsequent  reference  to  them  by  a  simple  condition 
that  the  purchaser  shall  be  satisfied  with  the  recital  of 
the  lease  in  the  assignment  or  assignments  (specifying 
it  or  them),  without  requiring  production  of  the  lease, 
or  proof  that  it  is  lost,  or  a  copy  of  it  or  proof  of  its 
contents,  further  than  is  afforded  by  that  recital ;  a  pre- 
caution which  in  this  case  was  not  adopted. 

Upon  the  sale  of  a  lease  less  than  sixty  years  old 
without  condition,  the  purchaser  would  be  entitled  to,  and 
it  would  be  part  of  the  duty  of  his  solidtor  to  require, 
amongst  other  things,  proof  of  the  contents  of  the  lease, 
and  the  vendor  could  not  fulfil  his  obligation  to  shew  a 
good  title  without  affording  such  proo£  No  authority 
was  cited  for  making  the  distinction  now  contended  for 

in  favour  of  the  vendor  of  a  lease  more  than  sixty  years 

• 

old.  Nor  is  there  any  sound  reason  for  doing  so,  consi- 
dering that  the  limitation  to  sixty  (or,  as  has  been  sug* 
gested  by  great  authority,  forty)  years,  in  the  case  of 
sales  of  fee  simple  estates,  is  founded  upon  the  effect  of 
the  Statute  of  Limitations.    But  it  must  be  remem- 
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bered  that  that  statute  does  not  begin  to  run  against      [L870.] 
the  reversioner  after  a  term  of  years^  before  the  expira-        Frbhd 
tion  of  the  term  or  a  forfeiture  of  which  the  reversioner      bvoxut. 
electa   to    take  advantage*    This  consideration  distin- 
guishes the  present  casefirom  that  of  Prosser  v.  Watts  (a), 
where  the  purchaser  of  a  fee  simple  estate  required  the 
inspection  of  deeds  recited  in  conveyances  included  in 
an  abstract  which,  without  such  recitals,  would  have 
shewn  a  gcod  and  sufficient  title,  upon  the  ground  that 
the  recitals  were  constructive  notice  of  the  deeds  and 
their  contents,  and  that  these  might  perhaps  shew  some- 
thing to  prejudice  the  title,  which,  without  them,  was 
complete.     In    the    present  case    the   lease  partially 
redtCHl  is  the  root  of  the  title,  and  without  the  recital 
there  would  have  been  nothing  to  shew  that  the  thing 
contracted  to  be  sold,  viz.,  a  subsisting  term,  not  a  mere 
chance  of  not  being  ejected,  had  any  existence. 

It  would  be  extravagant  to  hold  that  upon  an  absolute 
unconditional  sale  in  1869  of  a  lease  for  100  years  made 
in  1806  a  purchaser  would  be  bound  to  accept  a  title 
founded  upon  a  recital  of  part  of  that  lease  in  au 
assignment  to  the  vendor  in  1810  or  1868,  accom- 
panied by  a  possession  consistent  with  the  lease,  but 
also  consistent  with  its  containing  provisions  making 
it  in  effect  something  different  from  what  was  contracted 
to  be  sold.  To  bind  the  purchaser  to  accept  such  ambi- 
guous proof  of  title  there  ought  in  justice  to  be  a 
condition  apprizing  him  that  he  must  be  content  not 
only  without  the  lease  but  without  knowing  all  its 
contents,  and  it  is  more  convenient  and  more  reasonable 
to  require  that  where  circumstances  of  such  a  character 
exist  the  difficulty  should  be  anticipated  by  a  condition, 

(a)  6  Madd.  59. 
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[1870.]  which  it  is  in  the  power  of  the  vendor  in  the  first  in- 
Kmo  stance  to  impose,  and  the  like  of  which  are  constantly 
used  to  meet  similar  contingencies,  than  that  it  should 
be  open  to  a  vendor  npon  every  sale  of  a  lease  more 
than  sixty  years  old  to  litigate  the  question  whether  it 
was  reasonable  that  he  should  be  prepared  to  produce 
it,  or  accounting  for  its  absence  to  prove  its  contents. 

The  vendor  has  not  in  the  present  case  imposed 
such  a  condition,  nor  has  he,  by  production  of  the  lease, 
or  proof  however  slight  of  the  loss  or  of  the  noo- 
eiistenoe  of  any  complete  copy  of  it  or  otherwise,  shewn 
the  purchaser  a  title  to  that  which  he  professed  to  sell, 
but  has  insisted  only  that  he  was  not  bound  to  produce 
a  lease  more  than  sixty  years  old.  The  purchaser  is 
therefore  entitled  to  the  judgment  given  in  lus  fkfoar 
in  the  Court  of  Queen's  Bench,  which  ought  conae- 
qnently  to  be  aflKrmed. 

Judgment  affirmed  (a). 

(«)  See  PkHUpM  T.  Caldeefa^k,  9  ^.  #  &  967. 
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West  against  Dobb.  [SaturcUw, 

^  Jun»  18th.] 


A  Iflue  of  premises  for  fourteen  years  contained  a  coyenant  hj  the  i^^se. 
lessees  not  to  assifin  or  part  with  the  possession  without  the  written    Covenant  not 
consent  of  the  lanolord ;  with  a  proviso  for  re-entry  in  case  the  lessees  ^  _y.^  ^^j^ 
shonld  fail  in  the  observance  or  performance  of  any  of  the  covenants.  poM^Mton 
The  landlord,  by  a  letter  addressed  to  W.,  assented  to  a  transfer  of  the  ^^j^,,/  can' 
lease  by  the  leasees  to  W.  on  the  same  terms  as  those  on  which  the  ^^^^ 
leasees  neld  it»  adding,  "  it  will  be  necessary  for  you  to  write  me  accept-   Parting  toith 
ing  these  terma."  JV.  entered  into  possession  without  any  formal  assign-  possesion 
meat,  and  afterwards,  by  the  written  licence  of  the  landlord,  assigned  to  ^^j^t  trans- 
trustees  for  IV.* b  creditors,  who,  without  the  consent  of  the  landlord,  sold   faffing  the 
the  term  to  the  defendant.    In  ejectment  on  the  ground  of  forfeiture :       i^ate. 

1.  Held,  affirming  the  judgment  of  the  Queen's  Bench,  that  there  had  Proviso  for 
been  no  breach  of  covenant  by  the  lessees,  as  the  landlord  had  given  his  ^.^^f^, 
consent  to  W.  going  into  possession  without  a  transfer  of  the  lease.  ^' 

2.  Stmhle,  per  Channsll  B.    The  proviso  for  re-entry  applied  only  to 
the  breach  of  affirmative  covenants. 

^HE  Court  of  Queen's  Bench  haying  discharged  a 
rule  for  entering  a  nonsuit  on  the  ground  that  there 
had  been  no  breach  of  covenant  by  which  a  forfeiture 
was  incurred  (see  9  B.ff  S.  755),  the  plaintiff  appealed. 
The  case  was  argued  in  Trinity  Vacation,  1870,  June 
17, 18,  and  judgment  delivered  on  the  latter  day. 

Kingdon  {Charles  with  him),  for  the  plaintiff,  con- 
tended that  there  had  been  a  breach  of  the  covenant 
not  to  part  with  the  possession  of  the  demised  premises 
without  the  written  consent  of  the  plaintiff. 


Pinder  {Cole  with  him),  for  the  defendant,  was  not 
called  upon* 

Kellt  C.  B.     We  are  all  of  opinion  that  this  action 
is  not  maintainable,  and  that  the  judgment  of  the  Court 


^^  [exch.  ch.  trinity  term.1 

[1870.]      of  Queen's  Bench  should  be  afiSrmed.    This  being  eject- 
Wb8t        ment  for  a  forfeiture  it  is  necessary  that  we  should  see 
DoBB.        clearly  that  there  has  been  a  breach  of  covenant  on 
which  an  action  may  be  maintained,  and  that  the  for- 
feiture of  the  term  has  ensued  upon  that  breach  of 
covenant. 

In  1860  the  plaintiff  granted  a  lease  to  Tamur  and 
Pfidham  for  a  term  of  fourteen  years,  and  the  lease 
contained  a  covenant  by  the  lessees  not  to  underlet  or 
assign,  or  part  with  the  possession  of  the  demised  pre- 
mises, without  the  written  consent  of  the  landlord.    It 
is  admitted  that  there  has  been  no  breach  of  the  cove- 
nant not  to  assign.    The  question  is,  whether  Tanner 
and  Pridham  parted  with  the  possession  of  the  demised 
premises  without  the  consent  of  the  plaintiff.     In  March, 
1865,  a  letter  was  written  by  the  plaintiff,  not  to  Tanner 
and  Pridham,  the  original  lessees,  but  to  Wade,  assenting 
to  a  transfer  of  the  lease  by  them  to  Wade  on  the  same 
terms  as  those  on  which  they  held  it ;  adding  in  a  post- 
script, "It  will  be  necessary  for  you  to  write  me  accept- 
ing these  terms.' '  Wade  accordingly  accepted  those  terms, 
and  entered  into  possession  of  the  premises  under  the 
authority  of  that  letter.    No  doubt  Tanner  and  Pridham 
let  Wade  into  possession,  but  they  left  the  other  parties 
to  procure  the  acts  necessary  to  be  done  in  order  to 
perfect  the  relation  of  landlord  and  tenant  which  was 
thenceforth  to  subsist  between  the  plaintiff  and  Wade. 
Moreover  it  appears  that  in  January,  1867,  two  years 
after  this  alleged  forfeiture,  and  after  rent  had  been  paid 
by  Wade  and  accepted  by  the  plaintiff  during  that  time, 
and  he  had  thereby  recognised  the  tenancy  as  subsisting 
between  him  and  Wade^  Wade,  with  the  written  consent 
of  the  plaintiff,  assigned  the  premises  to  Chirgwin  and 
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HamiUan  as  trustees  for  his  creditors.     It  is  obviously      [1870.] 
contrary  to  justice  and  common  sense  that  the  plaintiff  ~    yiwi 
should  now  be  permitted  to  treat  the  lease  as  having 
been  forfeited  in  1866. 

We  are  therefore  clearly  of  opinion  that  there  was  no 
parting  with  the  possession  of  the  premises  by  Tanner 
and  Pridham  in  contravention  of  the  terms  of  the 
covenant. 

The  suggestion  of  my  brother  Channell  is  also  worthy 
of  attention,  that  the  proviso  for  re-entry  refers  only  to 
failure  in  the  performance  of  affirmative  covenants, 
whereas  the  covenant  in  question  is  a  negative  covenant, 
vis.,  that  the  lessees  will  not  do  a  particular  act. 

Makttn  B.    This  is  an  action  of  ejectment  on  a  con- 
dition of  re-entry  for  an  alleged  breach  of  covenant  in  a 
lease,  and  the  condition  is  that  in  the  event  of  Tanner 
and  Pridham  failing  in  the  observance  or  performance  of 
any  of  the  covenants  in  the  lease  the  lessor  should  be 
entitled  to  re-enter.    The  covenant  alleged  to  have  been 
broken  is  that  Tanner  and  Pridham  would  not  assign 
or  part  with  the  possession  of  the  demised  premises 
without  the  written  consent  of  the  lessor.    Now  it  is 
dear  that  Tanner  and  Pridham  did  not  assign  their 
interest  to  Wade,  for  an  assignment  must  be  in  writing. 
And  if  the  parting  with  the  possession  by  Tanner  and 
Pridham  was  with  the  consent  of  the  plaintiff  there 
has  been  no  forfeiture,  for  in  order  to  recover  on  a 
condition  of  re-entry  the  breach  of  covenant  must  be 
strictly  established :  you  must  hit  the  bird  in  the  eye, 
as  Lord  Campbell  used  to  say.     From  the  letter  written 
by  West,  the  landlord,  on  the  25th  March,  1865,  it  is 
clear  that  he  supposed  there  would  be  a  new  contract 
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[L870.]  between  him  and  fFadtf  otherwise  it  was  quite  nnneoes- 
Wbst  saiy  for  him  to  require  fVade  to  accept  the  terms.  But 
DoBB.  suppose  Tanner  and  Pridham  on  this  letter  being  shewn 
to  them  gave  up  possession  to  fVadef  can  it  be  said  that 
fFade  did  not  take  possession  or  that  Tanner  and  Prid- 
?iam  did  not  part  with  the  possession  with  the  express 
consent  of  the  landlord  ?  And,  that  being  so,  nothing 
which  occurred  afterwards  would  make  that  parting  with 
the  possession  a  forfeiture.  It  is  said  that  on  the  true 
construction  of  the  plaintiff's  letter  his  consent  was  given 
only  on  condition  that  there  was  afterwards  a  conv^* 
ance  of  the  entire  interest  from  Tanner  and  Pridham  to 
Wade.  But  I  agree  with  the  C!ourt  of  Queen's  Bench 
that  that  would  be  a  most  unreasonable  construction, 
and,  I  think,  not  the  true  construction,  of  what  took 
place  between  the  parties.  It  seems  to  me  that  the 
plaintiff  consented  to  fFade  going  into  possession  at 
once,  and  only  expected  that  there  would  afterwards  be 
a  regular  conveyance  of  the  legal  interest ;  therefore  no 
forfeiture  has  been  incurred. 

Channell  B.  I  have  strong  doubt  whether  in  any 
point  of  view  the  plaintiff  is  eutitied  to  maintain  eject- 
ment. A  breach  of  covenant  must  be  brought  strictly 
within  the  clause  of  re-entry;  and  it  appears  to  me 
that  the  language  of  this  proviso  for  re-entry  is  *'  pro- 
perly applicable  to  affirmative  covenants,''  as  Lord  Ten* 
terden  said  in  Doe  d.  Palk  v.  Marchetti  (a).  The  cove- 
nant in  question  is  a  negative  covenant,  and  therefore 
is  not  brought  stricUy  within  the  operation  of  the  con- 
dition. As  however  there  may  be  some  doubt  whether  the 
proviso  does  not  apply  also  to  negative  covenants,  and  the 

(a)  1  B.  4-  Ad.  715.  720. 
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point  was  not  raised  before  the  Court  of  Queen's  Benchi 
it  would  be  imwise  to  decide  the  case  on  that  ground  ; 
and  it  is  unnecessary^  for  I  agree  with  the  Lord  Chief 
Baron  and  my  brother  Martin  in  affirming  the  judgment 
on  the  ground  that  there  has  been  no  breach  of  cove- 
nant. 


[1870.] 

WUT 

V. 
DOBB. 


KsATiNOj  Smith  and  Brett  J  J.  and  Cleasbt  B. 
concurred  on  the  ground  stated  by  Kelly  C.  B.  and 
Martin  B. 

Judgment  affirmed. 


FoBD  and  others  against  Coteswobth  and 

another. 


1.  Where  a  charterparty  is  silent  as  to  the  time  within  which  the 
carso  is  to  be  nnloaded  at  the  port  of  destination  the  contract  implied 
by  law  is  that  the  shipowner  and  the  charterer  shall  each  perform  his 
part,  and  neither  is  answerable  for  delay  caused  by  vis  miyor. 

2.  A  charterparty  for  a  voyage  from  Liverpool  to  Lima  or  Valparaiso 
provided  that  the  vessel  should  proceed  to  the  port  of  discharge,  or  as 
near  thereto  as  she  could  safely  get^  and  there  driver  her  cargo  in  the 
usual  and  customary  manner.  A  specified  number  of  days  were  agreed 
upon  for  loading  the  vessel  at  Liverpool^  but  there  was  no  such  ag^- 
ment  as  to  the  discharge  at  her  port  of  destination.  The  vessel  arrived 
at  the  port  of  discharge  and  remained  discharging,  till,  owing  to  appre- 
hension of  a  bombardment  by  a  hostile  fleet,  the  authorities  suspended 
an  landing  of  goods  for  seven  days,  after  which  she  returned,  and  her 
discharge  was  completed.  Held,  affirming  the  judgment  of  the  Queen's 
Bench,  that,  the  discharge  of  the  cargo  being  an  act  to  be  done  by  the 
shi^wner  and  freighter,  the  shipowner  comd  not  maintain  an  action 
against  the  freighter  for  the  loss  from  the  delay  occasioned  by  the  vis 
major. 

S.  Semble,  per  Martin  B.     The  ease  was  within  the  exception  of 
restraints  ofprinces  and  rulezs.^ 


[Saturday, 
June  18th.] 

Charterparty » 
Time  for  die-- 
charge  of 
cargo. 
Demurrage. 
Vie  truyor, 
**  Bestrainte 
offrinceeand 
rutere" 


« 


tf 


A  PPEAL  from  the  deciaion  of  the  Court  of  Queen'g 
Bench  discharging  a  rule  to  enter  the  verdict  for 
the  plaintiflF.     (See  9  B.  8f  S.  559.) 
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[1870.]  Fi^^  (PhUbrick  with  him),  for  the  plaintifib,  cited 

Yo^ji         Barker  v.  Hodgson  {a\  Randall  v.  Lynch  (i),  Badgers 

CoTBswoETH.    ^'  F^^^'^^  {p)i   Burmester  v.    Hodgson  (d),  -Hifl   ▼• 

Idle  (e).  Barret  v.  DiUton  (/),  Rogers  v.  Hunter  (g\ 
Kearon  v.  Pearson  (A).  [Afar^  B.  The  case  of  Rogers 
▼.  Hunter  {g)  is  the  strongest,  in  which  Lord  TVittor^/im 
held  the  consignee  liable  to  demurrage  after  the  expira- 
tion of  a  reasonable  time  for  removing  his  part  of  the 
cargOy  though  the  period  stipulated  in  the  bill  of  lading 
if  computed  from  the  time  when  the  discharge  of  his 
goods  could  have  commenced  had  not  elapsed.] 

Milward  (  Charles  Russell  with  him),  for  the  defendants. 

Fieldg  in  reply.  . 

Eellt  C.  B.  We  are  idl  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  affirmed. 

The  action  is  for  a  breach  of  contract  contained  in  a 
charterpaHy,  whereby  it  was  agreed  that  the  plaintiffs' 
ship  should  take  on  board  a  full  cargo  from  the  defend- 
ants, and  proceed  to  Lima  or  Valparaiso^  and  there,  or  so 
near  thereto  as  she  might  safely  get,  "  deliver  the  said 
cargo  in  the  usual  and  customary  manner  agreeable  to 
bills  of  lading,  and  so  end  the  voyage.''  The  question  is, 
what  obligation  does  this  contract  impose  on  the  plaintiffs 
and  what  on  the  defendants  ?  Primfi  facie  there  is  an 
absolute  contract  by  the  plaintiffs,  the  shipowners,  to 

(a)  3  Jf.  #  A  267. 

(h)  2  Camp.  252.    8,  C.  12  East  179. 

(c)  2  Camp.  483.  (d)  2  Camp.  488. 

(0)  4  CoD^.  327.  (/)  4  Camp.  333. 

iff)  M.  #  Af.  63.  (A)  TH.fN.  386. 
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deliver  the  caj^o  at  the  port  of  destination,  but  it  is  to      [1870.] 
be  in  the  usual  and  customary  manner ;  and  it  is  rightly        f^^d 
contended  that  a  correlative  duty  is  imposed  on  the  cotiswobth. 
defendautsy  the  charterers,  that  they  will  concur  and  do 
all  that  is  usual  and  necessary  on  the  part  of  the  con- 
signees to  effect  a  delivery  and  acceptance  of  the  cargo. 
The  usual  aud  customary  manner  of  delivery  at  the  port  of 
CaUao  appears  to  be  that  the  consignees  supply  lighters 
sufficient    to  carry  the  goods,  and  the  shipowner  or 
master  conveys  or  assists  in  conveying  the  goods  over 
the  ship's  side  into  the  lighters,  and  then  the  consignees 
take  them  ashore  and  land  them  at  the  custom  house. 
The  ship  arrived  off  the  port,  and  after  a  small  part  of 
the  cargo  had  been  landed,  the  defendants  having  fur- 
nished lighters  for  the  purpose,  the  authorities  on  ac- 
count    of  the   apprehended    bombardment   of   Callao 
by  the   Spanish  fleet  made  an  order  suspending  the 
landing  of  goods  at  the  custom  house.     In  consequence 
of  this  order  no  more  lighters  were  sent.    The  plaintiffs 
daim  demurrage  for  this  delay.     I  adopt  the  view  of 
the  Court  of  Queen's  Bench'  that  the  delivery  of  the 
cai^o  at  the  port  of  destination  is  one  undivided  and 
entire  act  in  which  both  parties  have  to  perform  their 
parts;  the  defendants  are  to  provide  lighters  and  the 
plaintiffs  are  to  assist  in  getting  the  cargo  out  of  the  ship. 
And  I  am  clearly  of  opinion  that  the  plaintiffs  were  as 
much  prevented  from    performing  their  part  as  the 
defendants  were  from  performing  theirs;  for,  had  the 
defendants  provided  lighters  as  it  was  contended  they 
ought  to  have  done,  the  authorities  at  Callao  would  not 
have  allowed  the  goods  to  be  landed  at  the  custom  house. 
And  although  it  might  not  have  been  physically  impos-    . 
sible  to  put  the  goods  over  the  side  of  the  ship  into 
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[1870.]      lighteni^  yet  the  whole  process  of  landing  the  goods  was 
Ford        prevented  by  a  canse  over  which  neither  party  bad  any 
CornwoaTa.   <^i^^^ ;  uid  consequently  no  action  is  maintainable. 

IfAaTiN  B.  The  authorities  on  this  subject  are  col- 
lected in  Maude  and  Pollock  on  Shipping^  pp.  265-6, 
2nd  ed.,  and  it  is  accurately  stated  that  **  where  the  par* 
ties  enter  into  a  positive  contract  that  the  goods  shall 
be  taken  out  of  the  ship  within  a  certain  number  of  days 
from  her  arrival,  this  contract  must  be  construed  strictly, 
and  demurrage  becomes  payable  for  any  delay  beyond 
the  period  fixed  upon,  which  is  not  owing  to  the  default 
of  the  shipowner;  even  although  it  may  be  caused  by  an 
accident  or  impediment  over  which  the  freighter  has  no 

oontroul ; For,  although  this  rule  may  appear 

to  operate  harshly  as  against  the  consignees,  they  might 
have  protected  themselves  by  express  stipulation."  In 
the  cases  there  referred  to  that  rule  was  correctly  applied, 
for  the  liability  was  created  by  the  freighter's  own  act 
in  entering  into  a  positive  undertaking ;  and  according 
to  the  law  of  England  the  impossibility  of  performing 
an  express  contract,  which  relieves  a  party  so  as  to 
make  him  irresponsible,  must  be  caused  by  the  act  of 
GU>d.  But  I  am  not  aware  of  any  case  in  which  a 
contract  has  been  implied  throwing  upon  a  party  a 
liability  so  unjust  as  that  which  is  su^ested  in 
the  present  case,  viz.,  that  he  is  to  be  answerable 
for  the  delay  caused  by  vis  major.  The  tme  role 
is  stated  by  Blackburn  J.  delivering  the  judgment 
of  the  Court  in  Appleby  and  another  v.  Meyerst  in 
error  (a);  where  the  defendant's  building,  in  which 
machinery  was  to  be  affixed  by  the  plaintifis,  was  des- 

(a)  36  X.  J.  C.  P.  331.  336;  S.  C.  Appleby  t.  Myers,  L,  S.  2  C  P. 
661.  660. 
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troyed  by  an  accidental  fire  and  the  completion  of  the      [1870.] 
plaintifis'  work  was  prevented  :  it  was  held  that  it  was        yo^d 
''  a  misfortune  equally  affecting  both  parties ;  excusing  oo^^^'ortb. 
both    from  further  performance  of  the  contract,  but 
giving  a  cause  of  action  to  neither/'    It  is  not  possible 
that  a  contract  should  provide  for  every  state  of  circum- 
stances.    The  reasonable  and  right  construction  of  the 
contract  in  this  chartecparty  is  that  the  shipowner  shall 
deliver  the  cargo  in  the  usual  and  customary  manner 
and  the  charterer  receive  the  same^  and  so  end  the 
voyage.     The  usual  and  customary  manner  of  delivering 
a  cai^o  at  the  port  of  CaUao  is  for  the  charterer  to 
provide  lighters  to  receive  it  over  the  side  of  the  ship : 
two  things  therefore  are  involved  in  the  performance  of 
this  contract,  the  sending  lighters  alongside  the  ship 
and  the  discharging  the  cargo  over  the  side  of  the  ship. 
After  the  order  made  by  the  governing  powers  at  the 
port  suspending  the  delivery  of  goods  it  would  have 
been  a  nugatory  act  to  send  lighters  alongside  the  ship, 
for  it  is  idle  to  suppose  that  the  Ughters  could  be  allowed 
to  float  about  with  the  goods  on  board.    The  principle 
applicable  to  the  present  case  is  that  the  act  was  to  be 
done  hj  two  parties  and  the  performance  of  it  was  pro- 
hibited by  vis  major,  and  the  party  on  whom  Providence 
has  cast  the  loss  must  bear  it. 

I  do  not  see  why  the  present  case  is  not  within  the 
exception  of  **  restraints  of  princes  and  rulers,^'  but  I 
agree  that  without  reference  to  that  clause  the  defend- 
ants are  not  liable. 

Channbll  B.9  Seating,  Smith  and  Bbett  JJ.  and 
Clbasby  B.  concurred. 

Judgment  affirmed. 
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3#4  Ttet 
0.113.  #.25. 
Cathedral 
ChapUr. 
Camn  r«ii- 
dmAarff, 
JispotHiutaHt, 
yacaney. 


The  Queen  against  The  Dean  and  Chapter. 

of  Hereford. 

Stat  36  4  Vki.e.  113. «.  25.  enacts  that  in  the  Cathedral  Chnreh  of 
York,  80  loon  as  a  Tacaney  shall  oocor  in  the  Deanery,  and  in  the  Cathe- 
dral Churches  of  CkickuUr,  Exetar,  Hereford,  SalMwy  and  Weii§ 
req>eetiYel7,  so  soon  as  ereiy  person  who  is  a  member  of  the  respective 
Chapters  of  such  chnrdies  at  the  passing  of  the  Act  shall  cease  to  be 
soeh  member,  all  the  canonries  shall  be  in  the  direct  patronage  of  the 
Aichbisho{i,of  York  and  of  the  Bishops  of  the  respectire  sees,  who  shsLU 
opon  the  vacancy  of  any  canoniy  in  such  churches  reepsetiTely  collate 
thereto  a  spiiitoal  person,  who  shall  thereupon  be  entitled  to  insLdlation 
as  a  canon  of  the  cfaurdi.  Prior  to  that  Act  the  General  Chspter  of  the 
Cathedral  CSiureh  of  Hertford  consisted  of  the  Dean  and  five  canons 
xesidentiarj,  twenty-two  canons  non-residentiaxy,  and  the  Aichdeaecm 
and  the  pnelector.  The  Dean  and  the  fire  canons  residentiaiT  formed 
also  for  many  purposes  a  distinct  Chapter,  termed  the  "  Close  Qu^)ier.'* 
The  appointment  of  the  non-resident  canons  was  Tested  in  the  Bishop, 
and  from  this  body  the  fiye  residentianr  canons  were  exdnsiydy  selected. 
One  of  the  fiye  was  appointed  by  the  Bishon.  When  a  vacancy  oocoxred 
among  the  other  four  the  pnelector,  an  officer  appointed  by  the  Close 
Chapter  out  of  the  non-resident  prebendaries,  succeeded  as  of  course  to 
the  vacant  prebend,  and  a  new  pnelector  was  appointed  in  his  place  by 
the  Close  Chi^er.  In  the  Catnedral  Church  of  York  the  appointment 
of  the  residentiaxy  canons  wss  exclusively  in  the  Dean,  and  his  dioioe 
was  limited  to  the  non-residentiazy  canons.  In  1663  a  vacancy  occurred 
in  the  office  of  pnelector,  and  •7'.,  a  non-residentiazy  csnon  wss  appointed 
to  it  by  the  Close  Chi^ter.  In  1867,  H,  the  List  of  the  canons  zesi- 
dentiaiyholding  office  at  the  passing  of  the  Act^  died.     Held, 

(1.)  That  the  right  of  i^pointing  a  canon  residentiaiy  was  transfened 
from  the  Dean  and  Chapter  of  Her^ord  to  the  Bishop;  inasmuch  as  the 
term  '*  Chi^yter*'  in  stat  3  &  4  Vict,  c.  1 13.  s.  25.  meant  the  Close  Chapter, 
for  all  that  was  contemplated  by  the  Ijegislature  in  preserving  the  rights 
of  the  ChM>ter  wss  to  preserve  the  existing  li^ht  of  patrona^  wi^out 
any  renrd  to  the  righto  of  the  body  out  of  which  the  selection  was  to 
be  made ;  and 

(2.)  By  the  death  of  H,,  a  vacancy  was  created  within  the  meaning  of 
sect.  25. 

n^UIS  was  a  special  case  stated  after  a  return  made 
by  the  Dean  and  Chapter  of  the  Cathedral  Church 
of  Hereford  to  a  mandamus  commanding  them  to  instal 
the  Venerable  and  Reverend  Archdeacon  Waring  in  the 
office  of  canon  residentiary  in  that  church.  Archdeacon 
Waring  having  been  collated  to  that  office  by  the  Lord 
Bishop  of  the  diocese. 

The  return  of  the  Dean  and  Chapter  was  to  the  eSoct 
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that  prior  to  stat.  8  &  4  Vict  e.  118.  the  Chapter  of  the      [1870.] 
Cathedral  Church  of  Hereford  consisted  of  the  Dean,    The  Qvbin 
the  Bishop's  prebendary^  four  canons  or  prebendaries     Dean' and 
residentiary^  certain  dignitaries   of  the    church,   and     husfobd. 
twenty-two   canons  or   prebendaries   non-residentiary. 
That  of  these  the  Dean^  the  Bishop's  prebendary  and 
the   four  canons    residentiary    constituted    the  Close 
Chapter.    That  among  the  officers  of  the  cathedral  church 
was  an  officer  termed  the  prselector,  having  certain  spiri* 
tual  duties  attached  to  his  office, .  which  officer  was,  by 
the  constitution  of  the  body,  appointed  as  of  right  by  the 
Close  Chapter  out  of  the  non-resident  prebendaries ;  and 
that  on  a  vacancy  occurring  among  the  canons  residen- 
tiary other  than  in  the  case  of  the  Bishop's  prebendary, 
who  was  always  appointed  by  the  Bishop,  the  "  prelector 
succeeded  accustomably  and  of  right''  to  the  vacant  resi- 
dentiaryship.    In  order  to  shew  that  the  state  of  things 
had  not  arisen  upon  which,  by  the  25th  section  of  stat. 
8  &  4  Vici,  c.  118.,  the  right  of  appointing  the  canons 
residentiary  was  to  be  transferred  to  the  Bishop,  the 
return  further  proceeded  to  state,  that  the  B.everend  Dr. 
J(Mf  a  non-residentiary  prebendary,  had  been  appointed 
to  the  office  of  pr^elector  before :  that  all  the  persons 
forming  the  Close  Chapter  at  the  time  of  the  passing 
of  the  Act  had  ceased  to  be  members  of  it ;  but  that 
of  the  persons  who  at  that  time  were  members  of  the 
general  Chapter  seven  still  remained.    The  conclusion 
therefore  was,  that  the  right  of  appointment  had  not 
passed  to  the  Bishop,  and  that  the  Reverend  Dr.  Jebb,  ■ 
who  then  claimed  to  be  installed,  was  entitled  to  be  so 
installed,  while  Archdeacon  IVaring  was  not. 

Stat.  8  &  4  Vict.  e.  113.  8.  26.  enacts  that  '.'In  the 
Cathedral  Church  of  Yorlc^  so  soon  as  a  vacancy  shall 
occur  in  the  Deanery,  and  in  the  Cathedral  Chnrches  of 
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[1870.] 

The  QuEBH 

▼. 
Dean  and 
Chapter  of 

HlKIIOKD. 


Chichester y  Exeter ,  Hereford^  Salisbury,  and  fFells  respec- 
tively, 80  soon  as  every  person  who  was  a  member  of  the 
respective  Chapters  of  such  churches  at  the  passing  of 
this  Act  shall  cease  to  be  such  member,  all  the  said 
canonries  shall  be  in  the  direct  patronage  of  the  Lord 
Archbishop  of  York  and  of  the  Bishops  of  the  said 
respective  sees,  as  the  case  may  be,  who  shall  respectively, 
upon  the  vacancy  of  any  canonry  in  such  churches 
respectively,  collate  thereto  a  spiritual  person,  who  shall 
thereupon  be  entitled  to  installation  as  a  canon  of  the 
church  to  which  he  shall  be  so  collated/' 

The  case  was  argued,  in  BUary  Term,  1869,  January 
16,  26,  by 


Sir  J.  B.  Karslake  {Daiodeswell  and  Serschett  with 
him),  for  the  Crown. 

Pachett  {Stephens  with  him),  for  the  defendants. 

Cur.  adv*  vutt. 


CocKBURN  C.  J.  now  delivered  the  judgment  of  the 
Court  (After  stating  the  substance  of  the  writ  and 
return,  and  stat.  8  &  4  Vict.  c.  118.  s.  26.)  The  ques- 
tion for  our  decision  is,  whether  the  event  has  arisen 
upon  which  by  the  effect  of  this  enactment  the  right  of 
appointing  a  canon  residentiary  is  to  be  transferred 
from  the  Dean  and  Chapter  to  the  Bishop  of  the  diocese, 
and  this  mainly  turns  on  the  construction  which,  with 
reference  to  the  Cathedral  Church  of  Hereford^  is  to  be 
put  on  the  word  **  Chapter*'  as  used  in  the  2Sth  section 
of  the  Act. 

It  appears  from  the  special  case  that  pnor  to  the 
passing  of  the  Act  the  General  Chapter  of  the  Cathedral 
Church  of  Hereford  consisted  of  the  Dean  and  five 
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prebendaries  or  canons  residentiary,  twenty-two  preben-      [1S70.] 
daries  or  canons  non-residentiary,  and  the  Archdeacon    xhe  Quebm 
and  an  officer  of  the  cathedral  named  the  prselector.     As     Dean  and 
distingnished  from  the  General  Chapter,  the  Dean  and    HKSiFoatt 
the  five  canons  residentiary  formed  also  for  many  pur* 
poses  a  distinct  Chapter,  sometimes  termed  the  **  Close 
Chapter/'    The  government  of  the  body  was  regulated 
by  certain  cathedral  statutes  of  the  reign  of  CharUa  the 
First,  commonly  called  the  Caroline  Statutes,  as  also  by 
certain  customs  and  ordinances. 

The  authority  of  the  General  Chapter  was  exercised 
over  certain  matters  affecting  the  general  interests  of 
the  church.    Thus  their  consent  was  necessary  to  any 
alteration  of  the  cathedral  statutes,  as  also  to  the  removal 
of  the  prselector.    They  met  twice  a  year  at  times 
appointed  by  the  statutes.    They  were  also  convened 
for  the  receipt  of  the  royal  cong^  d'elire,  and  the  elec- 
tion of  a  Bishop  in  pursuance  of  it,  as  well  as  for  the 
installation  of  the  Dean,  prebendaries,  and  other  digni- 
taries of  the  church,  and  the  election  of  proctors  in 
conTocation. 

On  the  other  hand,  the  residentiaries  exclusively 
managed  the  capitular  property  and  divided  its  revenues; 
they  alone  granted  ecclesiastical  leases  and  confirmed 
the  Bishop's  concurrent  leases  of  the  ecclesiastical  pro- 
perty: they  exclusively  presented  to  all  livings  in  the 
gift  of  the  Dean  and  Chapter :  they  alone  appointed  the 
prslector  and  all  the  other  officers  of  the  cathedral 
except  the  Dean,  who  was  appointed  by  the  Crown : 
they  alone  had  the  custody  of  the  corporate  seal  which 
they  affixed  to  all  documents,  including  those  which 
issued  from  the  general  body. 

Next  as  to  the  appointment  of  the  members  of  the 
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[1870.]      capitular  body.    The  appointment  of  the  non-resident 
TheQruji    pinebendaries  was  yeated  in  the  Bishop^  and  from  this 
Dmb  and     ^^7  ^®    fi^©    residentiary  canons   were    exdofliTely 
Chapter  of    selected.    One  of  the  fiye^  commonly  called  the  Bishop's 
prehendaiy^  was  appointed  by  the  Bishop  when  a  yacancj 
occurred  among  the  other  four;   by  the  established 
custom  the  pradector^  an  officer  appointed  by  the  dose 
Chapter  out  of  the  non-resident  prebendaries,  saooeeded 
as  of  right,  or  at  all  events  as  of  coarse,  to  the  vacant 
prebend,  and  a  new  praelector  was  appointed  in  his  place 
by  the  Close  Chapter.     Thus  the  appointment  of  the 
residentiary  canons,  with  the  exception  of  the  Bishop's 
prebendary,  was  practically  in  the  Close  Chapter. 

At  the  time  of  the  passing  of  stat.  S  &  4  VkL 
c.  113.  one  <^  the  residentiary  prebends  was  vacant, 
and  was  eonsequently  by  the  effect  of  sect.  14  sap- 
pressed.  Of  the  remaining  four  residentiary  canons 
one  only.  Canon  Huntmgfard,  remained  alive  in  the  year 
1863.  In  that  year,  a  vacancy  having  occurred  in  the 
office  of  pnelector,  the  Rev.  Dr.  JM,  a  non-residentiaiy 
canon,  was  appointed  by  the  Close  Chapter  to  that  office, 
which  he  still  holds.  In  1867,  Canon  Huniingfard,  the 
last  of  the  canons  residentiary  holding  office  at  tiie 
passing  of  the  Act,  died.  Of  the  twenty-two  non- 
residentiary  prebendaries  living  at  the  passing  of  the 
Act  seven  still  survive.  It  follows  that,  according  as  the 
language  of  the  Act  which  provides  for  the  transfer  of 
the  patronage  in  respect  of  the  residentiary  prebends 
to  the  Bishop,  ''  so  soon  as  every  person  who  vras  a 
member*'  of  the  Chapter  **  at  the  passing  of  the  Act 
shall  cease  to  be  such  member,''  was  intended  to  refer 
in  the  case  of  the  Cathedral  Church  of  Hereford  to  the 
General  Chapter  or  to  the  Close  Chapter,  the  event  on 
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which  the  transfer  of  the  patronage  is  made  to  depend 
will  or  will  not  have  occurred.  If  the  word  "  Chapter" 
refers  to  the  Close*  Chapter,  viz.,  the  Dean  and  resi- 
dentiary canons,  none  of  the  then  existing  body  any 
longer  remain.  If  it  refers  to  the  General  Chapter 
several  of  that  body  are  still  alive  and  retain  their 
prebends. 

On  the  argument  before  us  it  was  insisted^  on  the 
part  of  Archdeacon  Waring^  that  all  that  was  contem- 
plated by  the  Legislature  in  thus  preserving  the  rights 
of  the  "Chapter*'  was  to  save  the  vested   right  of 
patronage  to  the  existing  members  of  the  Close  Chapter 
to  whom  the  right  of  appointment  exclusively  belonged, 
the  right  of  eligibility  spread  over  so  large  an  area  being 
as  it  was  said  too  small  to  have  received  attention,  or 
to  have  been  deemed  of  sufficient  importance  to  stand 
in  the  way  of  a  change  thought  to  be  desirable. 

On  the  other  hand,  on  the  part  of  Dr.  Jebb^  on  whose 
behalf  the  return  was  made,  it  was  urged  that  the 
purpose  of  the  reservation  was  to  preserve  all  vested 
rights,  and  that  the  right  of  eligibility  to  a  valuable 
preferment  in  the  members  of  a  limited  body  was  an 
appreciable  and  valuable  right,  and  one  which  Parlia- 
ment might  well  be  presumed  to  have  intended  to 
respect. 

The  term  "  Chapter*'  used  in  the  Act  being  thus  open 
to  a  twofold  construction,  and  its  meaning  appearing 
to  us  open  to  doubt,  it  occurred  to  us  before  the  close 
of  the  argument  that,  as  by  the  same  enactment  in  the 
case  of  the  Cathedral  Church  of  York  the  appointment 
of  the  canons  residentiary  was  directed  to  be  transferred 
to  the  Archbishop  on  the  first  vacancy  in  the  Deanery 
without  any  reference  to  the  chapter,  if  the  fact  should 
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be,  as  we  had  reason  to 
had  previously  been  in  t 
the  Dean  and  Chapter  o: 
his  selection  to  the  noi 
vision  in  respect  of  the  i 
solution  of  the  meaning 
of  the  Church  of  Herefon 
vested  right  of  patronage 
intended  to  preserve.    ^ 
matter  to  the  learned  gent! 
been  stated^  requesting  hin 
as  to  the  state  of  things 
Church  of  York  at  the  time 
We  have  since  been  furnish 
from  the  learned  arbitrator, 
from  the  passing  of  a  cathi 
G.  3.  the  appointment  of  th 
exclusively  in  the  Dean,  and  i 
to  the  non-residentiary  canoL 
that  all  that  the  Legislature  in 
operation  of  stat.  8  &  4  Fit 
vacancy  in  the  Deanery,  was 
right  of  patronage  without  any 
the  body  out  of  which  the  sek 
We  cannot  suppose  that  there  en 
tion  to  make  a  distinction  in  thi 
capitular  body  of  Hereford  and  t 
this  indication  of  the  intention  of 
us  we  are  of  opinion  that  on  the 
the  canons  residentiary  living  at 
passing  the  enactment  in  sect  25 
canonries    passed    into   the   direci 
Bishop. 
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It  was  however  further  contended  that^  as  by  the 
terms  of  the  statute  the  new  right  of  patronage  was 
only  to  be  exercised  on  a  vacancy  occurring,  there  was 
in  the  present  instance  no  occasion  for  its  exercise^  there 
being  no  vacancy,  inasmuch  as  Dr.  Jehh^  having  been 
elected  to  the  ofiBce  of  prselector  before  the  Act  had 
come  into  operation,  was  entitled  as  of  right  to  assume 
at  once  the  office  of  residentiary  canon. 

We  should  not  have  been  sorry  to  give  e£fect  to  this 
contention  had  it  been  possible,  for  one  cannot  but  feel 
the  hardship  to  a  reverend  gentleman,  who,  having  filled 
for  so  many  years  an  office  which  has  always  hitherto 
been  as  of  right  the  stepping  stone  to  a  residentiary 
prebend,  would,  if  any  other  vacancy  save  that  created 
by  the  death  of  Canon  Huntingford  had  occurred,  of 
course  have  succeeded  to  the  canonry,  in  being  disap- 
pointed in  his  reasonable  expectations.     But  we  think 
the  position  thus  taken  by  the  defendants'  counsel  is 
untenable.     The  preelector  was  not  a  residentiary  canon 
by  virtue  of  his  office,  and,  though  he  succeeded  to  the 
canonry  as  of  right,  still  it  was  only  on  a  vacancy 
occurring  that  he  by  virtue  of  the  custom  stepped  into 
the  vacant  canonry  and  was  entitled  to  be  admitted 
and  installed.     It  is  impossible  therefore  to  say  that 
there  was  not  a  vacancy  created  by  the  death  of  Canon 
Huntingford  within  the  meaning  of  the  statute. 

The  result  is  that  a  peremptory  mandamus  must  go 
to  the  Dean  and  Chapter  to  admit  Archdeacon  Hearing 
to  the  vacant  residentiary  prebend. 

Peremptory  mandamus. 
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{Thursday.  IN  THE  EXCHEQUER  CHAMBER. 

June  23rd, 
1870.] 

r~~7  Phillips  against  Etbe. 

Prerogative,  ^ 

Cobmy, 

Tftspassfor  i,  xhe  Crown  hmt,  bj  its  pivrogatiTe,  power  to  ctmU  a  ]«gia2ati>e 

false  tmprtaoH'   aaaemWy  in  a  ooaquered  or  ceded  colony,  and  still  more  in  a  lettled 
ment  in  Ja^        colony. 

sui!!^L«.  ^*  ^'^''^  whether  Jamaiea,  which  was  originally  conquered  firom  the 

Eiyoreemtni       Spaniards^  ii  now  to  be  considered  a  settled  colony  ? 
of  marital  law,       3.  An  Act  of  the  local  lesislatnie  lawfully  constituted,  whether  in 
Law  of  colony    ^  settled  or  in  a  conquered  colony,  assented  to  by  the  down,  hss,  as  to 
^f^^htnde-  matters  within  its  competence  and  the  limits  of  its  jurisdiction,  the 

pendant  legit-'     operation  and  force  of  Sorereign  legislation,  though  subject  to  be  oen- 
*«'«»*•  .  trolled  by  the  Imperial  Parliament 

Actoftn-  4.  Trespass  for  false  imprisonment  in  Jatmdea,     Plea,  thst  the 

^f""*^*  defendant  was  governor  of  the  island ;  that  a  rebellion  broke  out  then 

L*^^^!T^  which  the  governor  and  others  acting  under  his  authority  anested 

ike  eoloiw.  ^y  fo^ce  of  arms ;  that  an  Act  was  sfterwaids  duly  passed  by  the  le^ 

•V  ^{^^^   lature  of  the  island  and  received  the  royal  assent,  by  which— 4ifter  redtiog 
1*1  ^"fo  M/  9     ***•  wbellion ;  a  proclamation  of  martial  law  within  certain  local  limits  bf 
iC  ^®  governor,  with  the  advice  of  a  council  of  war ;  that  the  rebellion  hsd 

Sft  5'oQ  V"        ^^^^  suppressed  and  imminent  general  sacrifice  of  life  thereby  averted ; 
A  ^  '^^'     t^t  the  military,  naval  or  civil  authorities  might,  according  to  the 
c.  Go.  i^^  of  ordinary  peace,  be  responsible  in  person  or  purse  for  acts  done  in 

good  faith  for  tlie  purpose  of  restoring  pubUe  P«Ace  and  quelUng  the 
rebellion,  &c. — it  was  enacted  by  the  governor,  legislative  council  and 
assembly  of  the  island,  amonff  other  thinss,  that  the  defendint,  end 
all  officers  and  other  persons  who  had  acted  under  his  authority  or  had 
acted  bon&  fide  for  tne  purposes  and  during  the  existence  of  maitisl 
law,  whether  the  acts  were  done  in  an^  district  in  which  msitisl 
law  was  proclaimed  or  not,  wero  thereby  indemnified  in  respect  of  all 
acts,  matters  and  things  done  in  order  to  put  an  end  to  ^e  rebellion, 
and  all  such  acts  were  thereby  made  and  declared  lawful,  and  were  con- 
firmed. That  the  grievances  complained  of  were  measures  used  in  tfie 
suppression  of  the  rebellion,  ana  were  reasonably  and  in  good  fitith 
considered  by  the  defendant  to  be  proper  for  the  purpose  of  putting  an 
end  to  and  were  bon&  fide  done  in  order  to  put  an  end  to  the  rebemon, 
and  so  were  included  in  the  indemnity.  Demuirer.  And  replication ;  thst 
the  defendant  as  governor  was,  by  the  law  of  <7amatra,  a  necessary  partj 
to  the  making  of  the  Ad    Demurrer.    Held, 

(1).  That,  so  fiir  as  it  related  to  civil  proceedings,  the  Act  of  In- 
demnity was  not  repugnant  to  the  Colonial  Governors  Act,  1 1  &  12 
W,  3.  c,  12.,  and  thmfore  was  not  made  void  by  stat.  28  &  29 
Vict.  c.  63. 
(2).  That,  though  retrospective  in  its  character  and  taking  awaj  a 
right  of  action  once  vested,  it  was  not  naturally  or  necesBCtilj 
uinust,  and  therefore  had  force  without  the  limits  of  Jamaica, 
(3).  That  it  could  have  the  extraterritorial  effect  of  taking  away  a 

right  of  action  in  an  English  Court. 
(4).  That  the  governor  might  give  hia  official  consent  to  the  Act, 
though  he  was  indiTtdually  interested. 
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(5).   Quare,  whether  a  clause  in  it  which  empowered  the  governor  for  r  ]^g7()  1 

the  time  being  to  decide  whether  any  particular  act  fell  within  *- 

its  pfoviuona  was  valid  in  this  country.  Phillips 

5.  An  act  committed  abroad,  if  valid  and  unquestionable  by  the  law  '^ 
of  the  place,  cannot  so  £u*  as  civil  liability  is  concerned,  be  drawn  iu  Etrb 

qneotion  elsewhere,  imless  by  force  of  some  distinct  exceptional  legis- 
lation superadding  a  liability  other  than  and  besides  that  incident  to 
the  act  itself: 

T^HE  Court  of  Queen's  Bench  having  given  judgment 
for  the  defendant  (see  9  B.  f^  S.  343^  where  the 
pleadings  are  fully  set  out^  the  plaintiff  brought  error. 

The  case  was  argued  February  2,  S,  4:  before  KeUy 
C.  B.,  WiUes  and  Brett  J  J.,  and  Martin^  Channell,  Pigott 
and  Cleasby  BB. 

Q^ain  {home  Payne  with  him)^  for  the  plaintiff. — 
First.  Colonial  legislatures^  whether  created  by  Royal 
charter  or  Act  of  Parliament^  have  only  subordinate 
and  limited  powers^  and  the  passing  of  an  Act  of  indem- 
nity by  the  House  of  Assembly  in  Jamaica  was  ultra 
Tires.    Colonial  legislatures  have  no  right  to  enact  laws, 
except  with  the  assent  of  the  Crown  given  by  charter, 
commission,  or  otherwise ;  and  if  they  exceed  the  limits 
of  the  authority  prescribed  by  the  Crown  their  acts  are 
void ;    Story  Comm.   on  the   Constitution  of  the  United 
StateSf  vol.  1,  pp.  169,  170.    The  charter  or  commis* 
sion  from  the  Crown  which  created  the  Legislature  of 
Jamaica  imposed  restrictions  on  its  power  of  making 
laws  which  have  never  been  relaxed.     [MeBish,  contra. 
—The  charter  should  have  been  put  on  the  record, 
but  the  defendant  will  waive  the  objection.]     The  com- 
missions and  instructions  given  to  successive  Governors 
of  Jamaica  are  recited  in  the  opinion  of  Sir  Philip  Yorke, 
afterwards   Lord    HardwicJc^,  Attorney   General,  and 
Sir   Clement   JVearff,   Solicitor    General,   in   1724,  on 
the  questions  submitted   to  them  by  the  lords  com- 
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[1870.]      miasionera  of  trade  and  plantations  as  to  the  laws  in 
Pfliuin      force  in  the  island  of  Jamaica  and  its  dependence  upon 
Etri.        ^^  Crown  of  Great  Britain  ;  Clialmera  Opiniotu  of  Emi- 
nent Lawyers,  vol.  1^  pp.  204.  206-212.     The  first  com- 
mission, dated  the  8th  February,  1660,  empowered  the 
governor  to  do  and  execute  all  tbings  appertaining  to 
the  oflBce  of  governor,  &a,  according  to  such  powers  as 
were  given  him  by  his  commission  and  instmctions,  and 
according  to  such  good  and  reasonable  customs  and  con- 
stitutions as  were  exercised  and  settled  in  his  Majest/s 
other  plantations,  provided   they  were  not  repugnant 
to  the  laws  of  England.     By  another  commission  and 
instructions  in  1661,  power  was  given  to  the  governor 
to  call  assemblies  together  to  make  laws,  **  provided 
that  they  be  not  repugnant   to  any  of  our  laws  ot 
England*^     And  by  a  commission  in  1663  power  was 
given   to  the  governor  to  call  an  Assembly  of  free- 
holders and  planters,  and  with  their  consent  to  make 
laws,  which  were  to  be,  as  near  as  might  be,  suitable  to 
the  laws  of  England,  and  were  not  to  extend  to  tbe 
taking  away  rights  of  freehold  or  loss  of  member,  and 
were  to  be  in  force  for  the  space  of  two  years  and  no 
longer,  unless  confirmed  by  the  King.  But  however  Isige 
the  legislative  powers  granted  in  any  commission  or  charter 
may  be  the  Crown  cannot,  even  by  express  terms,  grant 
authority  to  the  legislature  of  a  settied  colony  to  pass 
an  Act  of  indemnity  depriving  the  Queen's  subjects  of 
all  remedy  for  wrongs  done  to  them.    The  power  of 
staying  an  action  without  compensation  is  like  an  in- 
junction, and  belongs  exclusively  to  the  British  Parlia- 
ment.    In  Campbell  V.  Hall  {a)  and  Rex  v.  Vanghan{h) 
Jamaica  is  considered  by  Lord  Man^eld  as  a  settled 
colony,   the  old    inhabitants'  having  left   the  island; 

(a)  Cotty.  2(H.  212.  (6)  4  Burr,  2494.  2500. 
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though,  in  Beaumont,  appt.^  Barrett  and,  others,  respts.  (a)»      [1870.] 

Lord  IVenaleydale  speaks  of  it  as  a  conquered  colony.      Phillips^ 

\KeUjf  C.  B.     It  is  matter  of  history  that  it  originally        g^^^ 

came   to    the  British  Crown  by  conquest    from  the 

Spaniards  in  1655  (&).]     In  the  first  commission  to  a 

governor  of  Jamaica  the  island  was  called  a  Plantation ; 

see  also  stats.  12  Car.  2.  e.  84.,  22  &  28  Car.  2.  c.  26. 

But  if  it  was  a  conquered  colony^  Lord  Mansfield,  in 

Campbell   ▼•  Hall  (c),  lays  it  down  as  a  proposition, 

touching  the  power  of  the  King  without  the  concur- 

rence  of   Parliament  to  alter  the  old  and  introduce 

new  laws  in  a  conquered  country,  that  "  he  can  make 

none  which   are  contrary  to  fundamental  principles; 

none  exempting  firom  the  laws  of  trade,  or  authority  of 

Parliament,  or  [giving]  privileges  exclusive  of  his  other 

subjects. '^     In   Chalmers  Opinions,  vol.  1,   pp.  853-4, 

there   is  an  opinion   of  the   Attorney   and   Solicitor 

General  in  1780,  Yorke  and  Talbot,  that  the  Assembly 

of  Connecticut  had,  by  the  charter   of  that  colony, 

power  to  make  laws  affecting  property,  but  that,  as  a 

necessary  qualification,  if  any  laws  had  been  there 

made  repugnant  to  the  laws  of  England  they  were 

absolutely  null   and    void.      And    according   to   the 

opinion  of  the   Attorney  and    Solicitor   General    in 

1838,     Sir    John    Campbell   and    Sir   R.   M.   Rolfe, 

on    the    illegality   of   an    ordinance    passed    by   the 

governor    and    council    of   Lower    Canada,    directing 

certain  persons  to  be  transported  to   Bermuda    and 

detained  there,  the  sanction  of  the  Crown  would  not 

(a)  1  Moo.  P.  C.  69.  76. 

(6)  See  Blankard  ▼.  Qdldy,  4  Mod.  216.  222. 

(c)  20  How,  8t  Tr,  239.  323 ;  Cowp.  204.  209.  The  arguments  are 
reported  only  in  the  former  report ;  the  judgments  in  both  reports  are 
essentially  the  same. 
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11870.]  P^^  validity  to  aa  enactment  which  is  beyond  the 
Pnuin  P^'^o  of  A  colonial  legialatore;  Fortyth  Cases  and 
J^^  Ofinwia  oh  Comtiiutional  Law,  p.  466.  The  opinioDs 
of  the  law  officers  of  the  Crown  are  authorities  on  the 
law  relating  to  the  Crown :  that  of  Sir  Fhil^  Yarke 
and  Sir  Clement  fVeaty,  already  mentioned,  which  gave 
an  answer  to  the  question  whether  the  King  could»  by  his 
prerogatiye,  impose  a  tax  on  the  inhabitants  of  Jamaica^ 
is  referred  to  and  relied  on  by  Lord  Man^fidd  in  Camp- 
bdly.HaU{ay  [fViOes  J.  The  fSact  of  a  Jadge  having 
refisrred  to  one  public  opinion  as  authwi^,  does  not 
entitle  counsel  to  cite  others  as  authorities.  The  law 
officers  of  the  Crown  are  no  part  of  the  magistragr  of 
this  country.  Kdljf  C.  B.  You  are  not  at  Uber^  to 
quote  their  opinions  otherwise  than  as  part  of  your 
argument;  I  have  heard  the  rule  so  stated  in  the  House 
of  Lords  by  successiye  Lord  ChanceUors.  Their  value 
depends  partly  on  the  circumstances  under  which  they 
were  given.  The  opinion  of  the  Attorney  and  Solictor 
General  in  1888  was  given  at  a  time  when  Parliament 
was  agitated  by  a  diversity  of  opinion  as  to  the  trans- 
actions in  Canada.^  It  seems  that  until  stat  10  &  11 
VicL  c.  88.  colonial  legislative  assemblies  could  not  pass 
an  Act  of  naturaUaation  enabling  an  alien  to  hold  land, 
"  for  the  King  cannot  grant  to  any  other  to  make  of 
strangers  bom,  denicens ;  it  is  by  the  law  itself  so  in- 
separably and  individually  annexed  to  his  Boyal  person  ;*' 
Cabin's  Case  {b),  notwithstanding  the  opinion  of  the 
Solicitor  General  7%amsan  in  1718-19  on  the  effect  of  an 
Act  of  naturalisation  by  the  Assembly  of  New  Jersey ^ 
Ckabners  OphUons,  voL  1^  pp.  843-4.  [^MelUshf  contriL — 
Stat  10  &  11  Vict.  c.  83.  is  a  dedaratory  Act.]    The 

(a)  Cowp,  211.212;  20  How,  St.  Tr.  327. 
(*)  7  Co.  1.256. 
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l^ialative  assembly  of  a  colony  being  a  body  which  has  no      [1870.1 
judicial  functions  cannot  commit  for  contempt;   Kielkt/,     Phillips 
appt.,  Carson  atid others,  reafU.{a)fO\erTn]ing  Beaumont,        ^^^ 
appt.,     Barrett    and   ot/ters,    respts.  (b) ;    Fenton   and 
another,  appts,,  Hampton,  respt.  (c) ;  Do^le  and  others, 
appts..  Falconer^  respt.  (d).     In  Dill,  appt.^  Murphy  and 
another,   respts.  {e)  it  was  held  that    the  legislative 
assembly  of  Victoria  had  power  to  commit  for  con- 
tempt under  the  authority  of  an  Act  of  the  Imperial 
Xiegislature,  18  &  19  Vict  c.  65.,  which,  by  sect  85, 
empowered  the  Legislature  of  the  colony  "  by  any  Act 
or  Acts  to  define  the  privileges,  immunities,  and  powers 
to  be  held,  enjoyed,  and  exercised  by  the  council  and 
assembly,  and  by  the  members  thereof  respectively." 
The  Crown  could  not  grant  to  a  colonial  legislature 
power  to  enact  that  the  law  of  Spain  which  authorised 
the  infliction  of  torture  upon  a  witness  should  con- 
tinue  in   a  colony  conquered   from    Spain;    Bex  v. 
Pletan  (/).     In  1802  Governor  Wall  was  tried  at  the 
Old  Bailey  for  the  murder  of  a  sergeant  under  his 
command  at  Goree,  in  Africa,  in  1782,  by  causing  him 
to  be  flogged,  and  being  found  guilty  was  hanged  {g). 
{^Martin  B.  referred  to  Buron  v.  Denrnan  (AX]    In  that 
case  the  plaintiff  was  not  a  British  sulgect,  and  the 
question  was  international.     Neither  can   the  Crown 
gnmt  to  a  colonial  legislature  power  to  pass  an  Act  of 
attainder ;  and  this  Act  of  indemnity  is  analogous  to  a 
biU  of  attainder.    There  is  no  instance  of  an  Act  of 
attainder  passed  in  any  British  colony,  except  by  the 

(a)  4  Moo.  P.  C.  C.  63.  (6)  1  Moo.  P.  C.  C.  59. 

(e)  11  Moo.  P.  a  C.  347. 

(rf)  36  Z.  J.  P.  a  33;  Z.  B.  1  P.  C.  328. 

(«)  1  Moo.  P.  a  a  K.  8.  487. 

{f)  30  How.  St.  Tr.  226.  956. 

(ff)  28  How.  St.  Tr.  51.  178.  (h)  2  Exch.  167. 
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[1870.]       North  American  colcmies  in  the  heat  of  rebellioD  between 


Fhillih  the  declaration  of  Indepeodeace  and  the  recognition  of 
£^^  it  bjr  the  treat;^  of  peace ;  and  in  FoUiott  t.  Ogdm  (a)  it 
was  held  that  the  Acts  of  attainder  and  confiscation  passed 
during  that  interval  had  no  operation  in  this  countr;. 
This  Court  will  decndeupon  the  validi^  of  the  indemnity 
Act  passed  by  the  Jamaica  Assembly,  as  the  Supreme 
Court  of  the  United  Statea  deddes  whether  an  Act  of  one 
of  the  States  is  within  the  prohibitions  of  the  constitution. 
One  of  those  prohibitions  is  that  no  State  can  pass  any 
ex  post  facto  law ;  1  Kent  Comm.  on  American  Lam, 
466-6,  10th  ed. :  and  in  Colder  r.  Bull  (b)  the  question 
of  the  meaning  of  an  ex  post  facto  law  was  discussed. 
[He  cited  the  judgment  of  Chase  J.,  pp.  889.  SM-l.} 
[Kellj/  C.  B.  An  Act  of  indemnity  is  not  mentioned  aa 
an  instance.] 

Secondly.  The  Act  of  indemnity  is  void  by  force  of 
sect  2  of  Stat.  28  ft  29  Viet.  c.  68,,  as  being  repugnant 
to  The  Colonial  Governors  Act,  11  &  12  ^  3.  c.  12., 
which  enacts  that  the  governor  of  a  colony  who  is  guilty 
of  oppressing  any  British  subject  shall  be  liable  to  be 
tried  in  England.  [  Willet  J.  The  dedaration  does  not 
state  that  the  acts  of  the  defendant  amounted  to  oppres- 
sion.] It  states  a  series  of  assaults  and  imprisonments. 
[KeUy  C.  B.  Stat.  II  &  12  W.  8.e.  12.  appUes  only  to 
acts  of  oppreaaion  amounting  to  criminal  offences  (e).] 

Thirdly.  The  Act  of  indemnity,  if  valid  in  Jameaea, 
has  no  extra-territorial  force,  and  cannot  bar  an  action 
in  the  Qneen's  Bench  in  England.     The  plaintiff  had  a 

(a)  1  K  Bl.  123 ;  tSSimti  in  E.  R  3  7*.  R.  726;  ud  in  D.  P.  4  Sn. 

P.  C.  111. 

(6)  3  Daliiu  386 ;  S.  C.  Dicuiau  in  lit  Baprtmt  CoHrl  of  fkt  United 
Statet,  hg  C'irtis,  269. 

(c)  See  Ra  v.  ra"ffhan  unit  Kgrt.  U  £.  4-  S.  SiO. 
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right  of  action  which  he  might  bring  either  in  Jamaica      [1870.] 
or  in  England,  and  the  Legislature  of  Jamaica  cannot      Phillips 
prohibit  an  action  here.     In  the  case  of  a  contract  made        Ziint. 
abroad  both  parties  are  supposed  by  consent  to  import 
the  law  of  the  foreign  country,  though  one  of  them  may 
not  be  acquainted  with  it.     But  that  rule  is  not  appli- 
cable to  torts ;  and  therefore  an  action  may  be  brought 
in  England  for  a  tort  committed  in  a  colony  by  one 
British  subject  against  another  which  is  not  actionable 
by  the  law  of  that  colony ;  ScaU  v.  Lard  Seymour  {a), 
per  ffl^ktman  J.,  pp.  234-5.     [ff^nes  J.    In  the  case  of 
The  HaVey  {b)  the  Judicial  Committee  of  Privy  Council 
adopted  the  rule  in  the  note  to  Mostyn  v.  Fabrigas,  1  Smiih 
L.  C  656,  6th  ed.,  where  a  suggestion  is  made  that  Lord 
Mansfield  was  wrong,  and  it  is  said, "  There  seems  to  be  no 
reason  why  aliens  should  not  sue  in  England  for  personal 
injuries  done  them  by  other  aliens  abroad  when  such  in- 
juries  are  actionable  both  by  the  law  of  England  and  also 
that  of  the  country  where  they  are  committed,  and  the 
impression  which  had  prevailed  to  the  contrary  (see  ante, 
p.  642),  seems  to  be  erroneous.'^     Martin  B.    But  it  is 
common  sense  that  if  an  act  done  in  Naples  is  legal  it 
cannot  be  treated  as  illegal  in  England.    Kelly  C.  B. 
Suppose  a  rate  made  in  Jamaica  leviable  on  all  the 
inhabitants  and  enforced  by  distress,  and  the  rate  was 
bad  for  some  technical  defect  which  was  not  discovered 
until  two  or  three  years  after,  and  by  ex  post  facto  legis- 
lation the  technical  defect  was  cured,  and  it  was  declared 
that  it  should  be  deemed  valid  for  all  purposes,  would 
not  that  Act  be  valid,  though  it  took  away  an  action  ?] 
This  Act  of  indemnity  declares  that  the  obligation  to 

(a)  I  H.^  a  219;  ai&rmed  in  error,  Id.  231. 
{b)  0  Moo.  P.  C.  C.  N.  a.  262.  276. 
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[1870.]      make  redreaa  arising  from  a  wrongful  act    shall  be 

Pbillim     extingoished. 
^j^^  Foarthly.    ABSuming  that  Acts  of  a  colonial  Ij^isla- 

tnre  are  to  be  treated  on  the  footing  of  the  laws  of  a 
foreign  ooontry,  and  therefore  yalid  by  the  comitf  of 
nations,  the  doctrine  does  not  extend  to  ex  post  facto 
laws  rendering  acts  l^al  which  were  before  ilI^aL 
In  an  action  in  Englwud  for  a  tort  in  a  foreign  conntrjr 
the  Court  will  adopt  the  law  of  the  foreign  country 
existing  at  the  time  when  the  tort  was  committed,  bnt 
will  not  adopt  a  law  passed  after  the  eyent,  and  baring 
a  retrospective  operation,  making  that  which  was  wrong 
before  right.    Suppose  this  Act  of  indemnity  had  been 
passed  after  judgment  obtained  in  an  action.    [Martin  B. 
The  judgment  would  have  concluded  the  matter,  and 
converted  the  right  of  the  plaintiff  into  a  sum  of  money 
payable  for  the  assault]    In  Story  Conflict  of  Lawi^ 
§  244.  (3.),   p.  807,  6th  ed.,  citing  Huberus,  lib.  1. 
tit.  8.  De  Conflict  Ley.,  §  2,  and  fFMston  y.  Stodder  {a), 
it  is  said»  ''There  is  an  exception  to  the  rule,  as  to  the 
universal  validity  of  contracts,  which  is,  that  no  nation 
is  bound  to  recognise  or  enforce  any  contracts,  which  are 
injurious  to  its  own  interest,  or  to  those  of  its  own 
subjects.''    The  same  principle  is  stated.  Id.  §  837, 
citing  Blanchard  v.  RusseU  (&).     fFolff  v.  Oxhotm  (c)  is 
an  example  of  this  principle;  there  it  was  hdd  that  an 
ordinance  made  by  the  government  of  Denmark,  pending 
hostilities  with  Chreat  Britain^  whereby  all  debts  due  to 
BritUh  subjects  were  sequestrated,  did  not  exempt  tbe 
debtor  firom  payment  of  a  debt  which  arose  in  Enghaid* 
[  fViOes  J.    Debts  are  not  within  the  law  as  to  prixe  of 
war,  which  extends  only  to  things  which  may  be  laid  hold 

(a)  8  Martin  95.  97.  (h)  13  Maaa,  1.  6. 

(r)  6  3r.  #  ^.  92, 
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o£     The  decision  in  that  caae  was,  that  the  ordinance      [1870.] 
was  to  be  disregarded  as  repugnant  to  the  law  of  nations.      Phillips 
Tour  argument  will  exclude  freight,  which  is  subject  to        f/j^^. 
prize  law.3     The  reasoning  of  Blackburn  J.,  in  his  charge 
to  the  grand  jury  in  Jiey.  r.  Eyre  (a),  that  the  Act  of 
indemnity  would  be  no  answer  to  an  indictment  iu 
England,  is  applicable  also  to  a  civil  action,  for  an  indict- 
ment under  stat.  II  &  12  fV.  3.  c.  12.  might  be  preferred 
in  Jamaica  as  well  as  in  England.    The  Act  of  indem- 
nity  is  void  as   against    common  right    and   Magna 
Charta,  inasmuch  as  it  takes  away  a  cause  of  action. 
In   Bowman  t.  JMiddletan  (&)  it  was  held  that  an  Act 
of  the   State  of  South  Carolina  passed  in  1712,  which 
transferred  the  freehold  of  one  man  and  vested  it  in 
another  without  compensation  and  without  a  trial  by  jury, 
was  void,  and  that  no  length  of  time  could  give  it 
validity.     [Martin  B.    A  power  exists  in  the  colony  to 
pardon  persons  implicated  in  a  rebellion.    There  must 
also  exist  the  correlative  power  to  grant  indemnity  to 
those  who  have  gone  beyond  the  law  in  suppressing  a 
rebellion.]     The  latter  power  belongs  exclusively  to  the 
Imperial  Legislature,  and  is  to  be  justified  only  on  high 
grounds  of  Imperial  policy.    Also,  the  Act  of  indemnity 
being  as  r^ards  the  Jamaica  legislature  ultra  vires, 
the  Royal  assent  could  not  give  it  validity. 

The  Acts  of  indemnity  passed  in  England  are  enume- 
rated in  the  argument  for  the  defendant  in  the  Court 
below  (9  B.  If  S.  353),  but  only  one  was  produced  which 
contained  a  provision  so  extensive  as  that  in  the  2nd  sec- 
tion of  this  indemnity  Act,  by  which  persons  are  indem« 
nified  "  in  respect  of  all  acts,  matters^  and  things  done  in 
order  to  put  an  end  to  the  said  rebellion ;  and  aU  such 
acts  so  done  are  hereby  made  and  declared  to  be  lawful, 

(a)  Reported  by  Finlmon,  p.  101.  {h)  1  Bojf  South  Car.  252. 
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[1870.]  and  are  confirmed."  AU  the  Acts  of  iadenmity  of  the 
Paii.Lin  -fruA  Parliament]  except  3  G.  3.  c.  19.,  which  was  of  slight 
Eiax.  Operation,  were  passed  snbseqaently  to  1783,  and  before 
that  year  Ireland  was  treated  as  a  conquered  conntry ; 
CratDv.Ranuei/[^a).  [Wi7Ze<J,  The  countnl  held  at  Zu- 
more  in  the  timeof  Ifmr^  IL,  at  which  the  laws  oiEttgland 
were  accepted  and  established,  waa  the  first  assembly  in 
the  natnre  of  a  Parliament  held  in  Ireland  (&).]  Stat. 
6  G.  I.  c.  5.,  "for  the  better  secaring  the  dependency 
of  the  kingdom  of  Ireland  apon  the  crown  (^  GretU 
Britain"  asserted  the  legislative  power  of  GreeU  BrUem 
over  Ireland;  but  in  1782  that  statnte  was  repealed  by 
stat  23  G.  3.  c.  63.,  and  in  the  fallowing  year  stat. 
23  G.  3.  c.  28.  (.  1.  enacted  and  declared  the  ezdouve 
l^islative  right  of  the  Parliament  of-  Ireland.  The 
Irith  Parliament  then  ceased  to  be  snbordinate,  and 
had  the  same  power  as  the  Parliament  of  Great  Britain 
to  pass  Acts  of  indemnity,  [ff'ttfej  J.  There  is  no 
difference  between  Acts  passed  in  Ireland  before  1783 
and  those  passed  between  that  year  and  the  Union, 
except  that  the  Parliament  of  Great  Britain  conid  not 
interfere  with  the  latter.] 

The  replication  raises  the  objection  that  the  defendant 
cannot  plead  an  Act  of  indemnity  passed  by  the  legi»- 
latnre  of  Jamaica  to  which  he  as  governor  of  Jatnaiea 
gave  his  consent.  In  Day  t.  Savadge  (c)  it  is  mid  by 
Habart  C.  J.,  "  Eveo  an  Act  of  Parliament,  made 
against  natural  eqaity,  aa  to  make  a  man  judge  in  his 
own  case,  is  void  in  itself,  for  jura  naturte  sunt  immnta- 
bilia,  and  they  are  leges  legum."  [He  also  cited  Anan.  {d), 
per  Hoh  C.  J.] 

(a)  Foiyion  274. 292. 

(A)  Se«  note  (1)  by  Haryran.  Co.  Lift,  141  4. ;  4  Inti.  348-350. 

(c)  Hob.  85.  87.  (d)  1  Satt.  396. 
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Mettish  ( Giffard  and  I^^land  with  him),  for  the  de*       [1870.] 
fendant. — The  constitation  and  law  of  England  differ      Phillips 
from  those  of  other  countries  in  this,  that  every  subject        £^^^^ 
of  the  Sovereign  has  a  remedy  by  action  against  the 
officers  of  the  crown,  though  not  against  the  Sovereign, 
for  any  wrong  done  to  him.    But  it  is  necessary  for  the 
maintenance  of  good  government  and  the  safety  of  the 
commonwealth  that  a  power  should  be  reserved  to  the 
Imperial  Legislature  to  pass  Acts  of  indemnity  when  the 
officers  of  the  crown  have  in  great  emergencies  taken 
upon  themselves  the  responsibility  of  violating  the  law. 
In  1797  a  Minute  of  the  Privy  Council  signed  by  Mr. 
Piii  and  his  colleagues  was  transmitted  to  the  Directors 
of  the   Bank   of  England  requiring  them  to  forbear 
issuing  any  cash  in  payment  until  the  sense  of  Parlia-» 
ment  could  be  taken  on  the  subject,  and  Parliament,  by 
Stat.  87  G.  8.  c.  45.  #.  1.,  ratified  the  acts  done  by  the 
Bank  in  pursuance  of  the  minute,  and  indemnified  all 
persons  in  respect  of  those  acts,  declaring  all  suits  and 
proceedings  touching  any  matter  dischai^ed  by  the  Act 
void  and  of  no  effect.    In  1847, 1857  and  1866,  there 
was  a  suspension  by  the  executive  of  the  restriction 
as  to  the  issue  of  bank  notes  imposed  upon  the  Bank  of 
England  in  1844  by  stat.  7  &  8  Vict.  c.  32.,  and  in  each 
instance  the  Legislature  ratified  the  violation  of  the  law. 
The  excess  or  defect  of  jurisdiction  may  be  of  compara* 
lively  small  importance,  as  in  Leverson  v.  R^,  (a),  pi.  2.  (8), 
where  the  question    was  whether   the  Judge  of  the 
Sheriffs  Court  of  the  city  of  London  had  jurisdiction  to 
sit  as  a  Judge  of  the  Central  Criminal  Court,  which  was 
decided  in  the  affirmative ;  yet  if  the  decision  had  been 
different  the  Legislature  would  have  interfered  in  order 

(a)  Ante,  p.  404. 
TOL.  X.  3   V  B.  ft  S. 
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[1870.]      to  prevent  a  failure  of  justice.    [Martin  B.     Where  a 
Pauun^  Judge  of  assise  opened   the  commission  at   Berrferd 
£^^       after  12p.nL.  of  the  day  named  the  Crown  issued  a 
new  commission.]     It  is  in  accordance  with  the  Briiish 
constitution  and  kiw  that  in  case  of  rebellion  in  a  colony 
the  discretion  whidi  must  exist  somewhere  of  passing 
an  Act  of  indemnity  for  acts  done  by  the  governor  with 
the  advice  of  his  council^  who  are  responsible  ther^ 
should  be  in  the  legislature  of  the  colony;  and  there  it 
the  saftq^uard  that  the  Act  must  be  approved  by  the 
Queen  with  the  advice  of  her  responsible  ministers. 
Ako  the  Imperial  Parliament  may  interfere  snd  declare 
that  the  Act  shall  have  no  operation  in  England. 

As  to  the  objection  that  the  charter  or  commission 
from  the  Crown  which  created  the  Legislature  of  Jamaiea 
did  not  give  it  unlimited  power  of  passing  Acts.  The 
first  restriction,  that  the  Acts  must  be  in  accordance 
with  the  instructions  contained  in  the  charter  or  com* 
mission,  is  removed  by  the  assent  of  the  Crown  to  this 
Act  of  indemnity.  The  second  restriction,  that  the 
Acts  passed  must  not  be  contrary  to  the  law  of  England, 
is  too  vague.  If  it  is  meant  that  the  colonial  legislsr 
ture  may  not  alter  the  common  law  they  would  have  no 
power  of  legislation,  for  the  common  law  of  England 
prevails  in  the  colonies.  [Clea$bg  B.  In  a  settled 
colony  the  colonists,  by  necessary  intendment,  take  out 
the  common  law  with  them.]  Again,  it  is  said  that  they 
must  not  be  contrary  to  the  fundamental  laws  of  Eng* 
land,  Magna  Charta  being  one  of  them.  But  the 
colonial  legislature  may  enact  that  the  Church  of  Eng» 
land  shall  not  have  any  peculiar  privileges  in  the  colony, 
or  that  the  Habeas  Corpus  Act  may  be  suspended. 
Stat.  28  &  29  Vict  c.  63.,  which  is  retrospective  as  well 
as  prospective,  is  a  statutory  declaration  that  a  colonial 
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legislature  may  pass  any  Acts  having  force  within  their      [1870.] 
territory  -which  the  Imperial  Legislature  might  pass^  pro-      Pbiuips 
▼ided  they  are  not  repugnant  to  the  provisions  of  an  Act        Etbs. 
of  the  Imperial  Legislature,  that  is,  have  not  heen  ex- 
pressly forbidden  by  it.    And  there  is  no  difi*erence  in 
this  respect  between  settled  colonies  and  those  conquered. 
KieUeyj  appt.,  Carson  and  others^  respts.  {a),  and  the  other 
cases  before  the  Judicial  Committee  of  the  Privy  Council, 
only  decide  that  a  Colonial  Assembly  does  not  possess, 
as  a  legal  incident,  the  power  to  commit  for  contempt ; 
they  .do  not  decide  that,  if  the  Assembly  passed  an  Act 
giving    itself  that    power,    the   Act  would    be  void. 
Jamaica  being  a  settled  colony  the  Crown  had  the  power 
"  of  creating  a  local  Legislative  Assembly,  with  authority, 
subordinate  indeed  to  that  of  Parliament,  but  supreme 
within  the  limits  of  the  colony,  for  the  government  of  its 
inhabitants'*;  Kiettey,  appt,  Carson  and  others,  respts.  (i). 
[^IVtUes  J.     In  Infflisy  appt.,  De  Barnard  and  others, 
respts.  (c),  it  was  decided  that  an  ordinance  made  by 
the  Gtovernor  of  St  Lucia,  in  pursuance  of  an  order  in 
council,  though  more  extensive  than  contemplated  by 
the  order,  was  not  void  for  the  excess,  because  it  had 
not  been  altered  or  disapproved  by  the  Crown.    Colonial 
legislatures  do  not  act  by  deputation  from  the  Sove- 
reign;  the   Sovereign  could  not  prohibit  the  colony 
from  carrying  on  trade,  though  the  colonial  legislature 
might  enact  a  law  requiring  persons  to  obtain  a  licence 
for  that  purpose.]     Campbell  v.  Hall  (d)  is  in  favour 
of  the  defendant,  inasmuch  as,  the  Crown  having  created 
a  legislature  for  Grenada  which  is  a  conquered  colony, 

(a)  4  Moo.  P.  a  a  63.  {b)  4  Moo.  P.  C.  C.  68.  85. 

(e)  3  Moo,  P.  C.  C.  426. 

(d)  Cowp.  204. 209;  20  Sow.  St.  TV.  239.  323. 

3  u  2 
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[1870.]      Lord  Mansfield  held  that  the  Crown  had  not  the  power  to 
Phillips      make  new  laws  for  it  contrary  to  fundamental  principles 
£trb.        without  the  concurrence  of  Parliament    The  opinions 
collected  in  Chalmers  Opinions  of  Eminent  Lawyers  and 
Forsyth  Cases  and  Opinions  on  Constitutional  Law  are  not 
adverse  to  the  defendant.    The  banishment  of  the  Cana- 
dian prisoners  to  Bermuda  by  the  Ooremor  and  Council 
of  Lmoer  Canada  was  clearly  illegal.     In  1  Kent  Comnu 
on  American  Law,  pp.  458*9^  10th  ed..  Colder  v.  JBuB  (a) 
and  Fletefier  y.  Peck  (b)  are  cited  as  defining  an  ex  post 
facto  law  to  mean  "  eveiy  law  that  made  an  act  done 
before  the  passing  of  the  law,  and  which  was  innocent 
when  done,  criminal ;  or  which  aggrayated  a  crime;,  and 
made  it  greater  than  it  was  when  committed ;  or  which 
changed  the  punishment,  and  inflicted  a  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  com- 
mitted; or  which  altered  the  legal  rules  of  offence,  and 
received  less  or  different  testimony  than  the  law  required 
at  the  time  of  the  commission  of  the  offence,  in  order 
to  convict  the  offender."    But  that  does  not  extend  to 
civil  proceedings,  and  therefore  does  not  prohibit  the 
passing  of  an  Act  of  indemnity.     In  Folliott  v.  Ogden  (c), 
affirmed  in  the  King's  Bench  (d)  and  in  Dom.  Proc.  (e), 
the  Acts  of  confiscation  were  passed  by  the  legislature 
of  a  colony  in  rebellion,  and  the  first  two  decisions  pro- 
ceeded on  the  principle  that  the  penal  laws  of  one 
countiy  cannot  be  taken  notice  of  or  affect  the  laws  and 
rights  of  citizens  of  another.     [  fFilks  J.    That  case  is 
not  so  strong  as  Kynnaird  v.  Leslie  (/*),  where  it  was 
held  that  an  Act  of  attainder  here  did  not  affect  the 

(a)  3  DalhM  386 ;  8,  C,  Deeiawm  m  the  8uprm$  Court  of  the  United 
States,  by  Curtie,2d&.  (b)  6  Oranek  87.  ISa 

(0  1  H.  Bl  123.  (d)  3  r.  B.  726. 

(#)  4  Bro.  P.  a  111.  {f)KtB,  621. 
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validity  of  a  marriage  contracted  in  a  foreign  sovereign      [1870.] 
•tate.]     In  the  latter  case  it  was  doubted  by  fVittes  J.,      Phillips 
p.  547,  whether  attainder  was  an  impediment  to  marriage        ^J^^ 
in  this  country. 

In  the  absence  of  direct  authority  on  the  question  the 
numerons  Acts  of  indemnity  passed  in  England,  Ireland 
and  the  United  Kingdom  are  important  evidence  in  favour 
of  the  validity  of  this  Act.   [He  referred  to  the  Englisli 
statutes  cited  in  his  argument  in  the  Court  below  (9  B. 
tf  S.  853),  especially  5  Rich.  2.  sL  1.  c.  6.,  and  added 
1  H.  7.  c.  6.,  1  IV.  ^M.  test.  2.  c.  8.]     Stat.  89  &  40 
G.  3.  c«  76.  indemnified  governors  in  the   ff^est  India 
islands  who  had  permitted  the  importation  and  expor- 
tation of  goods  in  foreign  bottoms  in  violation  of  the 
regulations  in  the  Navigation  Act  passed  by  the  Imperial 
Parliament.     \_Martin  B.     In  every  session  of  Parlia- 
tnent  an  Act  used  to  be  passed  to  indemnify  persons 
who  had  omitted  to  qualify  themselves  for  offices  (a).] 
There  have  been  many  colonial  Acts  of  indemnity  (b) 
containing  clauses  which  protected  and  indemnified  the 
governor  as  well  as  other  persons,  but  there  is  no  instance 
of  the  Imperial  Parliament  sanctioning  or  confirming 
the   colonial   Act      Stat  17  &  18   Vict.   c.  37.   was 
passed  to  establish  the  validity  of  proceedings  in  the 
Vice    Admiralty    Court     in    Mauritius,    which    is    a 
Crown  colony  having  no  L^slative  Assembly,  and  to 
indemnify  the   Chief  Justice   who,   without  sufficient 
authority,  acted  as  Judge  in  that  Court.     The  Irish  In- 
demnity Act,  39  G.  3.  c.  3.,  contained  the  very  words 

(a)  The  last  annual  Act  of  indemnity  was  stat  30  &  31  Fict.  e.  88., 
there  being  no  necessity  for  such  an  Act  since  The  Promissoiy  Oaths 
Act,  1868,  31  &  32  Viet.  e.  72. 

(6)  Mdlish  produced  certified  copies  of  these  Acts  from  the  Colonial 
Office. 
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[1870.]      foimd  in  the  first  section  of  this  Act;  it  also  discharged 
PaiLun      <^d  made  void  '<  judgments  and  orders.''     In  Wright  v. 
^Y^        Fitzgerald  (a)»  an  action  for  assault  and  batteiy  against 
the  sheriff  of  the  county  of  Tipperary^  tried  at  the  Clonmel 
Spring  Assises.  1799,  in  which  the  plaintiff  succeeded 
notwithstanding  the  Act  of  indemnity,  the  defendsnt 
had  acted  against  the  common  principles  of  humanity 
and  in  the  wanton  exerdse  of  power.    According  to 
the  ailment  for  the  plaintiff  in  the  present  case  actions 
might  have  heen  brought  in  England  notwithstanding  sn 
Indemnity  Act  passed  in  Ireland^  but  it  was  never  sup- 
posed necessary  to  pass  an  Indenmity  Act  also  in  Great 
Britain  when  an  Indemnity  Act  was  passed  in  Ireland. 
The  Act  of  indemnity  is  not  repugnant  to  stat.  11  ft 
12  fF.  3.  e.  12.  within  the  meaning  of  stat.  28  fe  28 
Viei.  e.  62.  ss.  2.  3.     Inasmuch  as  the  goyemor  of  a 
colony  could  not  be  indicted  either  in  the  colony  for  an 
act  of  oppression   done  there,   or  in  England  when, 
having  ceased  to  be  governor,  he  came  here,  stat.  11  fc 
12  fF.  3.  c.  12.  allowed  criminal  proceedings  in  the  King's 
Bench  in  England  against  a  governor  for  acts  of  oppres- 
sion done  in  the  colony.    There  was  no  such  difBcolty 
in  the  way  of  redress  in  civil  cases,  and  there  is  nothing 
in  stat.  28  &  29  VicL  e.  62.  to  restrain  or  controul  the 
colonial  l^slature  enacting  indemnity  quoad  civil  pro* 
oeedings.    Further,  it  does  not  appear  on  this  record 
that  there  was  any  such  oppression  as  was  contempkted 
by  stat  11  &  12  ^.  3.  e.  12.    An  illegal  act  bona  fide 
done  is  not  within  that  Act     It  is  not  necessary  to 
go  into  the  question  referred  to  by  Blackburn  J.  in  his 
charge  to  the  grand  jury  in  Reg.  v.  Eyre  (by 

The  third  and  fourth  questions  are  mixed  up  together. 

(a)  27  Haw.  8(.  Tr.  7&9,  (b)  Reported  by  FhUosoh,  p.  101. 
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It  lA  udd  that  the  Act  of  indemnity  does  not  indemnify       [1870.] 
the  defendant  against  an  action  in  England^  and  that      pbillips 
the  plaintiif  had  a  yested  right  to  bring  an  action  here        TsitKE. 
which  could  not  be  taken  away.    But  the  answer  is  given 
in  the  judgment  of  the  Court  below,  where  Reg.  v.  Les* 
ley  (a)  and  Dobree  v.  Napier  (&)  are  referred  to  as  shewing 
that  an   act  authorised  by  the  law  of  the  countiy  in 
which   it  takes  place  cannot  be  the  subject  of  a  legal 
proceeding  here,  and  it  is  laid  down  that  the  same  prin- 
ciple is  "  equally  appUcable  to  an  act  originally  wrongfuli 
but  legalized  by  an  ex  post  facto  law.''  (9  B*  ff  S.  363). 
The   case  of  The  HaUey  (c)   shews   that  in   order  to 
maintain  an  action  of  tort  in  this  country  for  an  act 
done  in  a  foreign  country  the  act  must  be  one  for 
which  an  action  would  lie  both  in  this  and  the  foreign 
country.    [He  also  cited  Castrique  v.  Imrie  (rf).]    [  fFittee 
J.     In  Hughes  v.  ComeUus  {e)  it  was  decided  that  the 
sentence  of  the  Admiralty  Court  in  France  decreeing 
a  ship  to  be  lawful  prize  was  a  judgment  in  rem  and 
conclusive,  and  the  Court  refused  to  enter  into  the 
question  whether  the  sentence  was  erroneous  because 
it  was  an  act  of  state.]     Again,  an  action  will  not  tie 
here  which  brings  into  question  the  acts  of  a  foreign 
state.     In  1863,  in  the  early  part  of  the  civil  war  in  the 
United  States  of  North  America^  President  Lincoln  sus- 
pended the  writ  of  habeas  corpus,  and  many  persons 
including  British  subjects  were  imprisoned  by  military 
orders,  which  the  Courts  of  the  United  States  held  to  be 

(a)  £eU  a  a  220.  (6)  2  Bing,  N.  C.  781. 

(c)  6  Moo,  P.  a  a  N.  8. 262. 

(d)  8  C.  B.  N.  S,l;  Mvened  in  Exchequer  Chamber,  Id,  406.  The 
judgment  of  reyenal  was  affirmed  in  the  House  of  Lords,  39  L,  J.  C.  P. 
a60;  Z.  i?.  4  i7.  X.  a  414. 

(«)  2  Show,  232;  2  Smith  L.  C.  690,  6th  ed. 
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[1870.]      illegal  (a) ;  but  an  action  for  false  impriaonment  would 

PHiLLin      not  have  lain  here  if  the  American  Secretary  of  State 

£iaa.        had  come  to  England.    In  1866,  on  accoant  of  the 

Fenian  oonspiracy,  the  Habeas  Corpus  Act  was  suspended 

in  Ireland  hj  stat  29  &  80  VicL  e.  1.,  and  American 

citizens  were  imprisoned.      [JTefly  C.  B.     It  is  impos- 


(a)  Th«  repoitsn  are  indebted  to  Hr.  Bei^'amm  for  the 
information  on  this  rabject. 

"  In  tbe  earlj  part  of  the  war  between  the  north  and  eonth,  tiie 
Preeident  of  the  United  States  deemed  himself  authoriaed,  without  the 
consent  of  Congress^  to  declare  martial  law  and  sospend  die  writ  of 
habeas  corpus.    So  earlj  as  the  10th  May,  1861,  he  issued  »  proclama- 
tion to  this  effect,  so  far  as  rogaided  the  isknds  of  JDy  Weei,  the  7or- 
tugas  and  Santa  Soea.  And  at  a  later  period,  on  the  14th  October,  18G% 
he  proclaimed  that  all  rebels  and  their  accomplices  within  the  limits  of 
the  United  States  (not  the  States  in  rebellion  only),  and  all  persons  who 
discouraged  enlistments,  resisted  military  conscription,  or  were  gmlly 
of  disloyal  conduct  by  giving  aid  and  comfort  to  the  rebels,  should  be 
subject  to  trial  by  court  martial  or  military  commissions,  and  he  suspended 
the  writ  of  habeas  corpus  as  to  all  persons  arrested  and  confined  in 
ailitazy  prisons  by  any  military  authority. 

*'  Many  persons  were  arrested  during  the  years  1861  and  1862,  and  the 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  having  issued 
his  writ  of  habeas  corpus  for  the  purpose  of  inquiring  into  the  validity 
of  the  arrest  and  imprisonment  of  a  man  named  Menynum,  in  Maryland, 
not  a  State  in  rebellion,  under  the  orders  of  a  military  officer  in  Pnisi- 
sylvania,  another  Northern  State  (see  JSr  parte  Merryman,  The  United 
States  Law  Reporter,  June  1861,  p.  89),  found  his  authori^  disregarded 
and  treated  with  contempt^  and  was  unable  to  enforce  it.  There  is  sa 
abridged  account  of  this  case  in  Lawrenos*s  Wkeatcn  Elemenie  ofhUt' 
national  Law,  2nd  annotated  ed.,  pp.  518-9,  note.  Many  Americans  and 
aliens,  including  British  subjects,  were  confined  by  military  orders  at  that 
period,  and  the  matter,  though  warmly  debated  in  Congress,  remained 
in  abeyance  till  the  3rd  March,  1863,  when  an  Act  of  Congress  wu 
passed  authorising  the  President  to  suspend  the  writ  of  habeas  oorpos ; 
and  the  4th  section  of  that  Act  contained  the  extraordinary  protiftoa 
'That  any  order  of  the  President^  or  under  his  authority,  made  at  any 
time  during  the  existence  of  the  present  rebellion,  shall  be  a  defence  is 
all  Courts  to  any  action  or  prosecution,  civil  or  criminsl,  pending,  or  to 
be  commenced,  for  any  search,  seizure,  arrest,  or  imprisonment,  niad«i 
done,  or  eomTnitte<1,  or  note  omitted  to  be  done,  under  and  by  virtut  of 
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rible  to  contend  that  the  acts  of  a  foreign  state  may  be      [1870>] 
qaestioned  in  our  Courts.     fVilks  J.    The  maxim  Quod      Paiixm 
fieri  non  debet  factum  valet  applies  most  strongly  to  such        Eras, 
acts.]     Farther,    this    is    not   a  question    concerning 
comitas  gentium.  The  crown  has  power  to  create  a  colo- 
nial legislature,  and  they  are  the  proper  body  to  make 
laws  for  that  portion  of  the  Queen's  dominions;  and 
the  Courts  here  must  take  notice  of  the  prerogative  of 
the  crown  and  of  the  power  of  the  colonial  legislature. 
In  Wolff  Y.  Oxholm  (a)  the  debt  was  due  to  a  British 
subject.     [  fVilks  J.    The  government  of  Denmark  had 
no  more  authority  over  the  debt  than  the  government  of 
any  other  country.] 

Quain,  in  reply. — ^All  colonial  Acts  of  indemnity  not 
expressly  or  impliedly  sanctioned  by  Act  of  Parliament 
are  void.  [He  referred  to  stats.  15  &  16  Fid.  c.  72. 
'.  19.,  24  &  25  Vict  c.  67.,  30  &  81  Vict  c.  8.  s.  91.] 


tnch  ord^r,  or  under  color  of  any  law  of  CongreM,  and  Bneh  defeneo 
may  b«  made  by  special  plea^  or  under  the  general  issue;'  United  Stain 
Statutes  at  Large,  vol.  12,  p.  765.  This  law  cut  off  all  redress  fbr  out- 
rages eommitted  on  person  or  property  by  military  officers.  The  whole 
■nbject  of  martial  law  and  of  the  construction  of  this  Act  came  before 
the  Supreme  Court  of  the  United  States  in  1865,  and  judgment  was 
giren  in  the  December  Terra,  1866,  Ex  parte  MUUgan,  4  WaUace  Eep.  3, 
where  the  arguments  on  both  sides,  and  the  principles  and  the  opinions  of 
the  Judges  are  set  out  at  fnUl  length.  That  was  a  case  in  which  a  military 
commission  had  sentenced  a  man  to  death  in  one  of  the  Northern  States, 
tad  the  application  for  a  habeas  corpus  was  successful,  and  the  man's 
life  was  saved.  It  was  by  such  a  commission  that  Mrs.  Surrait  was 
lentenoed  and  executed  at  Washsngton  after  the  war  was  ended  for 
presumed  oomplici^  in  the  plot  against  Lincoln*B  life,  though  it  is 
now  generally  conceded  that  she  was  entirely  innocent" 

The  argument  of  2).  D.  Field  for  the  petitioners  in  Exports  MiUigan 
and  others  is  reported,  with  an  Appendix,  by  D.  F.  Mw^phy,  New  York^ 
1866. 

(fl)  6  .Y.  #  .5.  92. 
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[1870.]  [Martin  B.  If  a  man  does  an  act  which  is  legalised  by 
PaiLun  the  legislature  of  the  country  in  which  he  resides,  would 
Er&a  ^^  ^®  actionable  in  another  country?  Suppose  a  betting 
contract  on  a  horse  race  in  Paris,  which  could  have  been 
enforced  in  France,  could  it  not  have  been  also  enforced 
here  before  stat  8  &  9  Vict.  c.  109.  #.  18.  ?  {a)  Willes  J. 
That  is  on  the  margin  of  an  immoral  consideration.  Kelfy 
C.  B.  The  Judicial  Committee  of  the  Privy  Council 
held  that  wager  contracts  upon  the  price  of  opiam 
at  the  government  sales  at  Calcutta  were  not  illegal  in 
India*  fViUes  J.  An  Act  of  the  Governor  General  of 
India  in  council  passed  in  1848  declared  all  agreements 
by  way  of  gaming  or  wagering  to  be  void ;  the  Council 
were  asked  to  make  the  Act  retrospective,  but  Lord 
Dalhoune  refused.]  In  those  cases,  Ramloll  Thaekoor- 
teydass  and  others,  appts.,  SoqjumnuU  DhondmvU  and 
another,  respts.  {b),  and  Doulubdass  and  others,  appts., 
RamloU  Thackoorseydass  and  others,  respts.  (c),  the  ratio 
decidendi  was  that  the  action  must  be  governed  by  the 
law  prevailing  in  India,  and  therefore  the  Court,  not- 
withstanding  stat.  8  &  9  VicL  c.  109.,  were  bound  to  give 
the  same  judgment  as  if  they  were  sitting  at  Calcutta. 
Stat  6  &  7  Fict  c.  22.  s.  1.  was  passed  to  remove  doubts 
as  to  the  validity  of  laws  made  by  colonial  Legislatures 
for  the  admission  of  the  evidence  of  persons  who  by  the 
law  of  England  were  incapable  of  giving  evidence  on 
oath. 

Cur»  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 
WiLLEs  J.     This  is  an  action  complaining  of  false 

(a)  Sm  Johnaan  ▼.  Leauley,  12  C.  B.  468. 

{b)  6  Moo.  P.  C.  C,  300. 

(r)  5  Moo.  Indian  App.  Cases  109. 
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imprisonment  and  of  other  personal  injuries  done  to  the      [1870.] 
plaintiff  by  the  defendant  in  the  island  of  Jamaica,  Philiifs 

The   plea    states  in  effect :   that  the  defendant  was       ^/^^ 
governor    of    the  island;    that  a  rebellion  broke  oat 
there,    which    the  governor  and  others  acting  under 
his  authority  arrested  by  force  of  arms;  that  an  Act 
was  afterwards  duly  passed  by  the  Legislature  of  the 
island,  and   received  the  Boyal  assent^  by  which — after 
reciting  the  rebeUion  and  a  proclamation  of  martial  law 
within  certain  local  limits  by  the  governor,  with  the 
advice  of  a  council  of  war,  and  that  the  rebellion  had  been 
suppressed  and  imminent  general  sacrifice  of  life  thereby 
averted,    that  the  military,  naval  or  civil  authorities 
might,   according  to  the  law  of   ordinary  peace,  be 
responsible  in  person  or  purse  for  acts  done  in  good 
&ith  for   the  purpose  of  restoring  public  peace  and 
quelling  the  rebellion,  and  that  all  persons  who  in  good 
faith  and  loyal  resolve  had  acted  for  the  crushing  of  the 
rebellions  outbreak  ought  to  be  indemnified  and  kept 
harmless  for  such  their  acts  of  loyalty — it  was  enacted 
by  the  governor,  legislative  council  and  assembly  of  the 
island,  amongst  other  things,  that  the  defendant  and  all 
officers  and  other  persons  who  had   acted  under  his 
authority  or  had  acted  bond  fide  for  the  purposes  and 
during  the  existence  of  martial  law,  whether  the  acts 
were  done  in  any  district  in  which  martial  law  was  pro- 
claimed or  not«  were  thereby  indemnified  in  respect  of 
all  acts,  matters  and  things  done  in  order  to  put  an  end 
to  the  rebellion,  and  all  such  acts  were  thereby  made 
and  declared  to  be  lawful  and  were  confirmed.    The  plea 
further  states  that  the  grievances  complained  of  in 
this  action  were  measures  used  in  the  suppression  of 
the  rebellion  and  were  reasonably  and  in  good  faith 
considered  by  the  defendant  to  be  proper  for  the  purpose 
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[1870.]     of  putting  an  end  to  and  were  bonfi  fide  done  in  order 
Pbilups     ^  P^^  ^^  ^^^  ^^  ^^^  rebellion^  and  so  were  included  in 
Z^U       ^^*  indemnity. 

To  this  plea  the  plaintiff  demurred,  and  also  replied 
that  the  defendant  as  governor  was  by  the  law  of 
Jamaica  a  necessary  party  to  the  making  of  the  Act. 

The  defendant  demurred  to  that  replication,  and  issues 
in  law  were  raised  upon  the  validity  of  the  plea  and 
replication,  upon  which  issues  the  Court  of  Queen's 
Bench  gave  judgment  for  the  defendant ;  whereupon  the 
plaintiff  has  assigned  error. 

The  case  was  very  fully  argued,  at  the  Sittings  afker 
Hilary  Term,  by  Mr.  Quain  for  the  plaintiff  and  Mr. 
Mellish  for  the  defendant,  when  we  took  time  to  con- 
sider. 

It  was  agreed  at  the  bar  that  for  the  purpose  of  this 
argument  the  decision  ought  to  turn  upon  the  colonial 
Act,  and  numerous  objections  were  ux^ed  against  its 
validity  and  effect. 

Before  discussing  these  objections  in  detail  it  may  be 
convenient  to  consider  generally  the  condition  of  the 
governor  of  a  colony  and  other  subjects  of  Her  Majesty 
there  in  case  of  open  rebellion.  To  a  certain  extent 
their  duty  is  clear,  to  do  their  best  and  utmost  in  sup* 
pressing  the  rebellion.  Even  as  to  tumultuous  assemblies 
and  riots  of  a  dangerous  character,  though  not  approach- 
ing to  actual  rebellion.  Lord  Chief  Justice  Titulal,  in 
his  charge  to  the  Bristol  grand  jury  on  the  special  com- 
mission upon  the  occasion  of  the  riots  there  in  1832 
(note  (a)  to  Rex  v.  Pinney  (a) ),  in  accordance  with  many 
authorities,  stated  the  law  as  to  private  citizens  as  follows : 
**  In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour,  of  his  own  authority, 

(a)  6  C.  #  P.  254.  262. 
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and  without  any  warrant  or  sanction  of  the  magistrate,      [1870.] 
to  Buppreas  a  riot  by  every  means  in  his  power.    He  may     Pbilups 
disperse,  or  assist  in  dispersing,  those  who  are  assembled ;        ejem, 
he  may  stay  those  who  are  engaged  in  it  from  executing 
their  purpose ;  he  may  stop  and  prevent  others  whom 
he  may  see  coming  up,  from  joining  the  rest ;  and  not 
only  has  he  the  authority,  but  it  is  his  bounden  duty  as 
a  good  subject  of  the  king,  to  perform  this  to  the  utmost 
of  his  ability.    If  the  riot  be  general  and  dangerous,  he 
may  arm   himself  against  the  evil  doers  to  keep  the 
peace.     Such  was  the  opinion  of  all  the  Judges  in  the 
time  of  Queen  Elizabeth,  in  a  case  called  The  Case  of 
Arms  (o  V  and  see  Bex  v.  ?%«  Inhabitants  of  IVigan  (6), 
''  although  the  Judges  add  '  that  it  would  be  more  dis- 
creet for  every  one  in  such  a  case  to  attend  and  be 
assistant  to  the  justices,  sheriffs,  or  other  ministers  of 
the  king  in  doing  this.'    It  would  undoubtedly  be  more 
advisable  so  to  do;  for  the  presence  and  authority  of  the 
magistrate  would  restrain  the  proceeding  to  such  ex- 
tremities until  the  danger  was  sufficiently  immediate,  or 
until  some  felony  was  either  committed  or  could  not  be 
prevented  without  recourse  to  arms  \  and  at  all  events, 
the  assistance  given  by  men  who  act  in  subordination 
and  concert  with  the  civil  magistrate,  will  be  more  effec* 
tual  to  attain  the  object  proposed  than  any  efforts,  how- 
ever well  intended,  of  separated  and  disunited  individuals. 
But  if  the  occasion  demands  immediate  action,  and  no 
opportunity  is  given  for  procuring  the  advice  or  sanction 
of  the  magistrate,  it  is  the  duty  of  every  subject  to  act 
for  himself  and  upon  his  own  responsibility  in  suppres- 
sing a  riotous  and  tumultuous  assembly ;  and  he  may 
be  assured  that  whatever  is  honestly  done  by  him  in  the 
execution  of  that  object  will  be  supported  and  justified 

(a)  P(^h.  121.  (*)  1  W,  BL  47. 
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[1870.]      by  the  common  law/'    This  perilous  duty  shared  by  the 

Phillips      governor  with  all  the  Queen's  subjects,  whether  civil  or 

Etbs         military,  is  in  an  especial  d^ree  incumbent  upon  him 

as  being  entrusted  with  the  powers  of  government  for 

preserving  the  lives  and  property  of  the  people  and  the 

authority  of  the  crown.    And  if  such  duty  exist  as  to 

tumultuous  assemblies  of  a  dangerous  character,  the 

duty  and  responsibility  in  case  of  open  rebellion  are 

heightened  by  the  consideration  that  the  existence  of  law 

itself  is  threatened  by  force  of  arms  and  a  state  of  war 

against  the  crown  prevailing  for  the  time.    To  act  under 

such  circumstances  within  the  precise  limits  of  the  law 

of  ordinary  peace  is  a  difficult  and  may  be  an  impossible 

task;  to  hesitate  or  temporize  may  entail  disastrous 

consequences.    Whether  the  proper,  as  distinguished 

from  the  legal,  course  has  been  pursued. in  any  particular 

instance  by  the  governor  in  so  great  a  crisis  it  is  net 

within  the  province  of  a  Court  of  law  to  pronounce; 

nor  are  we  called  upon  to  offer  any  judicial  opinion  as 

to  the  lawfulness  or  propriety  of  what  was  done  in  the 

present  case  apart  from  the  validity  and  legalizing  effect 

of  the  colonial  Act.    It  is  manifest  however  that  there 

may  be  occasions  in  which  the  necessity  of  the  case 

demands  prompt  and  speedy  action  for  the  maintenance 

of   law  and  order  at  whatever  risk  and  where  the 

governor  may  be  compelled,  unless  he  shrinks  from  the 

discharge  of  paramount  duty,  to  exercise  de  facto  powers 

which  the  legislature  would  assuredly  have  confided  to 

him  if  the  emergency  could  have  been  foreseen,  trustmg 

that  whatever  he  has  honestly  done  for  the  safety  of  the 

state  will  be  ratified  by  the  Legislature  in  an  Act  of 

indemnity  and  oblivion.     There  may  not  be  time  to 

appeal   to   the  Legislature  for    special    powers.    The 

governor  may,  upon  his  own  responsibility,  acting  upon 
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the  best  advice  and  infonnation  he  can  procure  at  the      [1870.] 
moment^  have  to  arm  loyal  subjects  to  seise  or  secure      pbillips 
arms^   to  intercept  munitions  of  war,  to  cut  off  com-        £^^ 
munication  between  the  disaffected,  to  detain  suspected 
persons  and  even  to  meet  armed  force  by  armed  force  in 
the  open  field.     If  he  hesitates  the  opportunity  may  be 
lost   of    checking  the   first  outbreak  of   insurrection, 
whilst  by  vigorous  action  the  consequences  of  allowing 
the  insurgents  to  take  the  field  in  force  may  be  averted. 
In  resorting  to  such  measures  he  may  have  saved  life 
and  property  out  of  all  proportion  to  the  mistakes  he 
may  honestly  commit  under  information  which  turns  out 
to    have    been  erroneous    or  treacherous.     The  very 
efliciency  of  his  measures  may  diminish  the  estimate  of 
the  danger  with  which  he  had  to  cope ;  and  the  danger 
once  past  every  measure  he  has  adopted  may  be  chal- 
lenged as  violent  and  oppressive,  and  he  and  every  one 
who  advised  him  or  acted  under  his  authority  may  be 
called  upon  in  actions  at  the  suit  of  individuals  dis- 
satisfied with  his  conduct  to  establish  the  necessity  or 
regularity  of  every  act  in  detail  by  evidence  which  it 
may  be  against  public  policy  to  disclose  (see  the  recitals 
of  the  Indemnity  Act,  41  G.  3.  e.  66.).    The  bare  litigs- 
tion  to  which  he  and  those  who  acted  under  his  autho- 
rity may  be  exposed,  even  if  defeated  by  proving  the 
lawfolness  of  what  was  done,  may  be  harassing  and 
ruinous.     Under  these  and  like  circumstances  it  seems 
to  be  plainly  within  the  competence  of  the  Legislature, 
which  could  have  authorized  by  antecedent  legislation 
the  acts  done  as  necessary  or  proper  for  preserving  the 
public  peace,  upon  a  due  consideration  of  the  ctrcum-  * 
stances  to  adopt  and  ratify  like  acts,  or,  in  the  language 
of  the  law  under  consideration,  to  enact  that  they  shall 
he.  made  and  declared  lawful  and  confirmed.      Such  is 
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[1870.]      the  effect  of  the  Act  of  indemnity  in  qaestion, 
PaiLupt      follows  the  example  of  similar  legislation  in  the  mother 
Etrb.        country  and  in  other  dominions  and  colonies  of  the 
crown. 

In  England^  upon  numerous  occasions  from  the  four- 
teenth century  downwards^  similar  Acts  have  been  passed 
after  great  troubles  with  the  view  of  indemnifying  those 
who  took  arms  to  maintain  the  authority  of  the  crown 
and  of  putting  an  end  to  occasions  of  discord  even  to  the 
extent  of  a  general  Act  of  oblivion  prohibiting  civil  suits 
and  criminal  prosecution  in  respect  of  acts  done  in  the 
course  of  a  rebellion*  Amongst  these  are  1  Edw.  8. 
mL  I.e.  1.,  it  2.  c.  S.,  14  Edw.  8.  9t.  1.  c.  2.  and  c.  &, 
5  Rich.  2.  it  1.  e.  6.,  21  Rich.  2.  c.  14,  1  He9L  4.  c.  2., 
7  Hen.  4.  c.  1 8.,  1  Hen.  6.  c.  6.,  1  Hen.  7.  e.  6.,  12  Car.  2. 
e.  1 1.  (after  the  Grand  Rebellion),  1  fF.  ^  M.  st  2.  e.  a, 
2  fF.  ff  M.  ieu.  2.  c.  13.,  4  &  6  fF.  jr  3/.  c.  19.  (after 
the  Revolution)!  1  G.  1.  st  2.  c«  89.  (after  the  Rising  of 
1716),  19  G.  2.  c.  20.  and  c.  89.  i.  18.  (after  the  Rising 
of  1745),  the  latter  reciting  as  the  pith  of  the  matter 
that  it  was  **  reasonable  that  acts  done  for  the  puUic 
service,  ....  though  not  justifiable  by  the  strict 
forms  of  law,  should  be  justified  by  Act  of  Parliament.'' 
The  principle  of  these  enactments  is  indemnity  for  what 
was  done  in  zeal  for  the  public  service  and  a  politic 
obKvion  of  the  troubles  and  dissensions  of  the  past,  so 
that  (to  use  the  language  of  the  ''  Act  of  free  and 
general  pardon,  indemnity  and  oblivion,''  passed  at  the 
Restoration,  12  Car.  2.  e.  11.  i.  28.,)  <'no  mention  be 
made  thereof  in  time  to  come  in  judgment  or  judicial 
•  proceedings." 

In  like  manner  an  Act  of  indemnity  was  passed  by 
the  Iriih  Parliament  after  the  rebellion  of  1798,  89  G.S. 
e.  8.,  amended  by  89  G.  8.  c.  50.,  and  ftirther  enforced 
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by  40  G.  3.  c.  89.     The  earlier  Act  of  the  Irish  Parlia-      [1870.] 
ment,  8  G.  8.  c.  19.,  is  an  instance  again,  though  but      philliw 
slight  as  Mr.  Quain  properly  observed,  of  the  same        ^* 
kind.    And  similar  legislation  appears  to  have  taken 
place  in  the  colonies,  for  instance,  at  the  Cape  in  1886, 
1847  and  1853,  in  Lotoer  Canada  in  1888,  in  Ceylon  in 
1848,  in  St,  Vincent  in  1862,  and  in  New  Zealand  in 
1865,  1866  and  1867.     The  New  Zealand  Act  of  1866 
was  disallowed  by  the  crown,  and  all  such  legislation  is 
subject  to  the  same  controul. 

This  series  of  precedents  was  acknowledged  to  exist, 
but  it  was  contended  that  they  were  misleading  and  that 
the  colonial  Act  was  notwithstanding  either  altogether 
unauthorized  and  futile  or  at  least  unavailing  as  regarded 
the  defendant,  or  that,  if  valid,  its  operation  was 
restricted  to  the  limits  of  the  island  and  ineffectual  to 
bar  an  action  in  any  other  part  of  Her  Majesty's 
dominions.  We  proceed  to  consider  these  various 
objections. 

Doubts  were  suggested  in  this  Court  upon  what  was 
taken  for  granted  in  the  argument  and  judgment  in 
the  Court  below,  namely,  the  power  of  the  Crown  to 
create  a  legislative  assembly  in  a  settled  colony.  As* 
Burning,  but  by  no  means  affirming  (see  the  judgment 
in  Beaumont,  appt.,  Barrett  and  others,  respts.  (a),  not 
overruled  upon  this  point,  see  also  Case  of  the  Constitution 
of  the  Island  of  Jamaica  (6),  The  Case  of  the  Island  of 
Grenada,  Campbell  v.  Hall(c),)  that,  as  contended  for  by 
the  counsel  for  the  plaintiff,  the  colony  in  question,  though 
originally  conquered  from  the  Spaniards,  is  now  to  be 
deemed  as  settled,  as  distinguished  from  a  conquered  or 

(a)  1  Moo.  P.  C.  a  59.  75.  (b)  6  How,  St.  2V.  1349. 

(e)  20  How.  St.  Tr.  239.  326. 

VOL.   X.  8   X  B.    &   S. 
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[1870.]      ceded  one,  we  consider  these  doubts  as  to  the  power  of 
PaiLupi     ^^®  Crown  and  of  the  local  legislature  to  be  unfounded. 
^^^       There  is  even  greater  reason  for  holding  sacred  the  pre* 
rogative  of  the  Crown  to  constitute  a  local  legislature  in 
the  case  of  a  settled  colony  where  the  inhabitants  are 
entitled  to  be  governed  by  English  law  than  in  that  of 
a  conquered  colony  where  it  is  only  by  grace  of  the 
Crown  that  the  privilege  of  self  government  is  allowed, 
though  where  once  allowed  it  cannot  be  recalled.    In 
colonies  distant  from  the  mother  country  to  which  writs 
to  return  members  to  the  Imperial  Parliament  do  not 
run,  it  is  essential  both  for  the  due  government  of  the 
country  in  dealing  with  matters  best  understood  upon 
the  spot,  and  with  emergencies  which  do  not  admit  of 
delay,  and  also  for  giving  subjects  there  resident  the 
benefit  of  a  voice  by  their  representatives  in  the  councils 
by  which  they  are  taxed  and  governed,  that  the  Crown 
should  have  the  power  of  creating  a  local  Parliament. 
Accordingly,  it  is  certain  that  the  Crown  has  in  nu« 
merous  instances  granted  charters  under  which  houses 
of  assembly  and  legislative  councils  have  been  established 
for  the  government  of  colonies  whether  conquered  or 
settled,  and  that  such  councils  and  assemblies  have  fiom 
time  to  time  made  laws  suited  to  the  ''emergencies  of 
the  colony,''  which  of  course    include  all   measure! 
necessary  for  the  conservation  of  peace,  order,  and 
alliance  therein.    In  efiPect  the  inhabitants  have  been 
allowed  to  reserve  the  power  of  self  government  through 
their  representatives  in  the  colony,  subject  to  the  ap« 
proval  of  the  Crown  and  the  controul  of  the  imperial 
legislature.    Beckford  v.  Wade  (a),  in  which  the  Limita- 
tion Act  of  Jamaica  was  held  to  bar  the  title  and  not 
merely  the  remedy,  is  one  of  many  instances  in  which 

(a)  17  Vis.  87. 
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tlie  force  of  such  legislation  has  been  recognised  here.      [1870.] 
And  its  lawfulness  was  taken  for  granted  by  Lord  Wens-      Pbilltps 
leydale  in  the  leading  case  of  Kielleyy  appt.,  Carson  and        Etrb. 
others,  re8pts.(a),  in  a  judgment  of  the  weightiest  authority 
delivered  after  two  arguments^  the  second  of  which  took 
place  before  eleven  members  of  the  Judicial  Committee, 
including,  besides  Lord  Wensleydale  himself,  Lord  Lynd^ 
hurst.  Lord  Brougham,  Lord  Cotlenham,  Lord  Campbell, 
Lord   Chief  Justice  Tindal,  and  Dr.   Lushington.     In 
that  judgment  Lord  Wensleydale,  after  observing  that 
Nieiqfoundland  was  a  settled  not  a  conquered  colony^ 
added^  pp.  84-5,  *'  To  such  colony  there  is  no  doubt  that 
the  settlers  from  the  mother  country  carried  with  them 
such  portion  of  its  common  and  statute  law  as  was  appli- 
cable to  their  new  situation,  and  also  the  rights  and 
immunities  of  British  subjects.    Their  descendants  have, 
on  the  one  hand,  the  same  laws,  and  the  same  rights 
(unless  they  have  been  altered  by  Parliament)  ;  and  on 
the  other  hand,  the  Crown  possesses  the  same  preroga- 
tive and  the  same  powers  of  government  that  it  does 
over  its  other  subjects :  nor  has  it  been  disputed  in  the 
argument  before  us»  and,  therefore,  we  consider  it  as 
conceded,  that  the  sovereign  had  not  merely  the  right  of 
appointing  such  magistrates  and  establishing  such  cor- 
porations and  Courts  of  justice  as  he  might  do  by  the 
common  law  at  home,  but  also  that  of  creating  a  local 
legislative  assembly,  with  authority,  subordinate  indeed 
to  that  of  Parliament,  but  supreme  within  the  limits  of 
the  colony,  for  the  government  of  its  inhabitants."  This 
opinion  was  reflected  upon  in  the  argument,  but  it  is  in 
accordance  with  just  principles  of  government,  with  the 
law  laid  down  by  the  text  writers,  including  Mr«  Justice 

(fl)  4  Moo.  P.  a  C,  63. 

3x2 
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[1870.]       Blackstantt  1  Comm.  107-108,  and  it  has  now  been  drawn 


PaiLupt  into  doubt  for  the  first  time.  We  are  satisfied  that  it  is 
Etu.  sound  law,  and  that  a  confirmed  Act  of  the  local  l^isla- 
ture,  lawfully  constituted,  whether  in  a  settled  or  con- 
quered colony,  has,  as  to  matters  within  its  competence, 
and  the  limits  of  its  jurisdiction,  the  operation  and  force 
of  sovereign  I^slation,  though  subject  to  be  controlled 
by  the  Imperial  Parliament. 

The  authorities  cited  for  holding  void  certain  acts  of 
colonial  assemblies  ordering  imprisonment  for  contempt 
are  inapplicable,  being  either  cases  in  which  there  was 
no  legislation,  or  cases  in  which  the  only  question  was, 
whether  the  local  legislation  fulfilled  the  conditions  as- 
sumed to  be  imposed  by  a  governing  Act  of  the  Imperial 
Parliament,  and  those  conditions  were  held  to  have  been 
fulfiUed. 

It  was  further  argued  that  the  Act  in  question  wss 
contrary  to  the  principles  of  EngKsh  law,  and  therefore 
void.  This  is  a  vague  expression,  and  must  mean  either 
contrary  to  some  positive  law  of  England  or  to  some 
principle  of  natural  justice,  the  violation  of  which  would 
induce  the  Court  to  decline  giving  efiect  even  to  the  Uw 
of  a  foreign  sovereign  state.  In  the  former  point  of 
view  it  is  clear  that  the  repugnancy  to  Engluh  law, 
which  avoids  a  colonial  Act,  means  repugnancy  to  sn 
imperial  statute,  or  order  made  by  authority  of  such 
statute,  applicable  to  the  colony  by  express  words  or 
necessary  intendment,  and  that  so  far  as  such  repog* 
nancy  extends,  and  no  further,  the  colonial  Act  is  void. 
Stat  28  &  29  Vict.  e.  63.  t.  2.  enacts,  that  ''Any 
colonial  law,  which  is  or  shall  be  in  any  respect  repug- 
nant to  the  provisions  of  any  Act  of  Parliament  ei* 
tending  to  the  colony  to  which  such  law  may  relate  or 
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repugnant  to  any  order  or  regulation  made  under  autho-      [1870.] 
rity  of  such  Act  of  Parliament,  or  having  in  the  colony      fhiixips 
the  force  and  effect  of  such  Act,  shall  be  read  subject        e/bc 
to  «nch  Act,  order,  or  regulation,   and  shall,  to  the 
extent  of  such  repugnancy,  but  not  otherwise,  be  and 
remain  absolutely  void  and  inoperative/'    And  to  re- 
move all  doubt  sect.  8  of  the  same  Act  afSrmatively 
enacts,  that  **  No  colonial  law  shall  be,  or  be  deemed  to 
have  been,  void  or  inoperative  on  the  ground  of  repug- 
nancy to  the  law  of  England,  unless  the  same  shall  be 
repugnant  to  the  provisions  of  some  such  Act  of  Parlia- 
ment, order,  or  regulation  as  aforesaid/'    To  what  Act 
or  order  or  regulation  then  is  the  Jamaica  Act  of  In- 
demnity and  Oblivion  repugnant  ?     It  was  argued  to  be 
repugnant  to  the  Colonial  Governors  Act,  11  &  12  ^.  3. 
c.  12.«  by  which  any  governor,   who  shall   be  guilty 
of  oppressing  any  of  her  Majesty's  subjects  within  his 
government,  or  of  any  other  crime  or  offence^  may  be  tried 
and  punished  by  indictment  before  the  Court  of  King's 
Bench  or  a  special  commission  appointed  by  the  Crown. 
And  further  remedy  is   provided  in  such  a  case  by 
stat.  42  G.  3.  c.  85.     The  argument  therefore  is  that, 
because  the  Imperial  Legislature  has  provided  that  for 
oppression,  crime,  or  offence  of  a  governor,  he  shall  be 
criminally  answerable  in  this  country,  therefore  it  ought 
to  be  held  incompetent  for  the  local  Legislature  to 
protect  him  by  an  Act  of  indemnity  or  oblivion  against 
the  civil  consequences  of  excessive  zeal  however  sincere, 
or  mistaken  exertions  however  honest,  in  the  suppression 
of  a  rebellion. 

In  dealing  with  this  argument  it  should  be  borne  in 
mind  that,  upon  an  indictment  against  a  governor  for 
conduct  alleged  to  be  oppressive  and  criminal,  circum^ 
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[1870.]      stanoes,  and  above  all  motives,   may  be  taken  iuto 
PniLLips      account  which  would  be  excluded  in  deciding  the  dry 
£tbb.        question  of  dvil  liability,  and  that  the  proceedings  upon 
such  indictment,  as  in  all  other  criminal  cases,  would  be 
subject  to  the  controul  and  restraint  of  the  Crown.  Whe- 
ther  the  assent  of  the  Crown  had  pro  tanto  the  effect  of 
an  amnesty  might  be  a  point  worth  considering  if  neces- 
sary.    Supposing  that  it  had  not,  the  proper  course  to 
test  the  alleged  criminal  responsibility  is  not  by  cinl 
action,  with  a  suggestion  of  a  possible  indictment,  but 
by  actual  indictment  presented,  if  the  facts  warrant  such 
a  proceeding.     If  that  course  cannot  be  successfully  re- 
sorted to  the  objection  of  its  possibility  is  a  phantom  j 
and,  if  it  can,  the  restraint  of  a  civil  action  cannot  affect 
its  success.     In  either  point  of  view,  therefore,  the 
operation  of  the  colonial  Act  upon  the  present  action  is 
not  repugnant  to  the  law  of  England. 

Another  objection  affecting  the  defendant  personally 
was,  that  he  was  a  necessary  party  to  the  passing  of  the 
Act,  and  therefore  could  take  no  benefit  thereunder. 
This  objection  is  founded  upon  a  supposed  analogy 
between  legislative  and  judicial  proceedings.  In  the 
latter,  as  a  rule,  the  judgment  of  an  interested  Judge  is 
voidable,  and  liable  to  be  set  aside  by  prohibition,  error, 
or  appeal,  as  the  case  may  be,  but  it  is  not  absolutely 
void,  and  persons  acting  under  the  authority  of  such  a 
judgment,  before  it  is  set  aside  by  competent  authorityi 
would  not  be  liable  to  be  treated  as  trespassers.  This 
was  the  opinion  of  the  Judges  acted  upon  by  the  House 
of  Lords  in  Dimes  v.  The  Grand  Junction  Canal  Com* 
pany  (a).  And,  in  case  of  necessity,  as  where  all  the  Judges 
of  a  Court  having  exclusive  jurisdiction  over  the  subject- 

(<0  3  //.  L,  C.  750,  780. 
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matter  happen   to  be  interested,  the  objection  cannot      [1870.] 
prevail,  Ibid^  and  per  Lord  Cranworth  in  Ranger^  appt.,      Phillips 
The    Cheat     fVes^tem    Railway    Company   and   others,        Em. 
reapts.  (a).     The  supposed  analogy  between  judicial  and 
legislative    proceedings    is   moreover   imperfect.     The 
governor  is  no  more  a  party  to  the  colonial  Act  than 
the  legislative  council  or  house  of  assembly,  or,  in  legal 
theory,  every  inhabitant  of  the  island  represented  therein. 
If  the  objection  were  just  in  the  case  of  a  governor, 
then,  by  like  reasoning,  the  Crown  could  derive  no 
benefit  from  any  Act  of  Parliament,  a  result  alike  con- 
trary to  experience  and  reason. 

The  objection  to  that  section  of  the  colonial  Act 
which  empowers  the  governor  for  the  time  being  to 
decide  v?hether  any  particular  Act  falls  within  its  provi* 
sions  does  not  arise.  That  section,  which  follows  some 
former  precedents,  does  not  appear  to  have  been  acted 
upon,  and  is  not  relied  upon  in  the  plea.  Whether  it 
be  valid  in  this  country  may  depend  upon  the  ques- 
tion, whether  it  only  affects  procedure  and  evidence  or 
authorizes  a  judgment  in  rem  as  to  the  character  of 
particular  acts. 

It  was  fiirther  objected  that  the  colonial  law  was 
contrary  to  natural  justice  as  being  retrospective  in  its 
character  and  taking  away  a  right  of  action  once  vested, 
and  that  for  this  reason,  like  a  foreign  law  against  natu- 
ral justice,  it  could  have  no  extra-territorial  force.  Be- 
trospective  laws  are  no  doubt,  primS  facie,  of  question- 
able policy,  and  contrary  to  the  general  principle  that 
legislation  by  which  the  conduct  of  mankind  is  to  be 
regulated,  ought,  when  introduced  for  the  first  time,  to 
deal  with  future  acts,  and  ought  not  to  change  the  cha* 

(a)  6  H.  L.  a  72.  88-9. 
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[1870.]      racter  of  past  transactions  carried  on  upon  the  faith  of  the 
Pbilum      then  existing  law.  Leges  et  oonstitntiones  futons  certiixn 
Etu.        est  dare  formam  negotiis^  non  ad  fiicta  prseterita  reTOcari  ; 
nisi  nominatim  et  de  prseterito  tempore  et  adhue  pen- 
dentibns  negotiis  cantum  sit.  Accordingly  the  Courts  will 
not  ascribe  retrospective  force  to  new  laws  affecting 
rights  unless,  by  express  words  or  necessary  imphcation, 
it  appears  that  such  was  the  intention  of  the  legislature. 
But  to  aflSnn  that  it  is  naturally  or  necessarily  unjust  to 
take  away  a  vested  right  of  action  by  Act  subsequent,  is  in- 
consistent both  with  the  common  law  of  J^it^/niKf  and  the 
constant  practice  of  legislation.    If^  for  instance  from  the 
common  law,  a  mere  stranger,  acting  without  authority 
at  the  time,  takes  upon  him  to  do  an  act  of  trespass 
in  the  name  and  for  the  benefit  of  an  absent  person, 
such  professed  agent  becomes  liable  for  his  unauthorized 
act,  and  a  right  of  action  is  acquired  by  the  person 
against  whom  the  wrong  was  committed,  and  yet  the 
general  rule  of  the  common  law,  borrowed  from  the 
dvil  law,  is,  that  the  person  in  whose  name  the  act  was 
done  may,  if  he  thinks  fit,  afterwards  ratify  and  adopt 
it ;  such  ratification  has  the  effect  of  a  prior  authority, 
aid  the  result  is,  that  if  the  prior  authority  of  the  prin- 
cipal would  not  have  justified  the  act  both  the  agent 
and  the  principal  may  be  sued  as  trespassers ;  and  that 
if  such  authority  would  have  justified  the  act,  that  is  if 
the  principal  could  lawfully  have  authorized  it  before* 
hand,  then  the  agent  is  also  justified  by  matter  ex  post 
facto,  and  the  vested  right  of  action  is  extinguished. 
Nor  is  this  principle  applied  exclusively  to  private  trans- 
actions, in  which,  if  the  act  be  unlawful  in  itself,  ratifi* 
cation  does  not  free  the  agent  from  responsibility.    It 
has  been  equally  applied  to  the  exercise  of  power  and 


XXXIV-  VICTORIA.]  1039 

authority  whereby  the  act  of  the  agent^  though  originally      [1870.] 
unlawful,  becomes  by  after-ratification  an  act  of  state ;      Phillips 
the  original  right  of  action  is  divested,  and  all  civil        Eyrb. 
liability  extinguished.    A  remarkable  instance  of  this 
occurred  in  184i0|  when  Captain  Denman,  being  sent  by 
the  Governor  of  Sierra  Leone  upon  an  expedition  to  the 
GaUinas  to  recover  two  British  subjects  supposed  to  be 
kept  in  slavery  by  a  native  chief,  took  upon  him,  quite 
apart  from  the  specific  object  of  the  expedition  and  with- 
out orders  at  the  time,  to  liberate  841  slaves,  and  to 
destroy  very  large  quantities  of  merchandize  collected  in 
slave  dealing  establishments  belonging  to  foreigners, 
who  afterwards  brought  actions  in  this  country,  which 
actions,  as  to  the  goods  at  least,  would,  but  for  the 
course  afterwards  taken,  have  undoubtedly  been  main- 
tainable.    The  Queen's  Government,  however,  upon 
receiving  the  dispatches,  ratified  and  confirmed  what  had 
been  done,  and  that  ratification  was  rightly  held  by  the 
Court  of  Exchequer,  upon  a  trial  at  bar,  to  have  the 
efiect  of  exempting  Captain  Denman  from  all  responsi- 
bility ;  Buron  v.  Denman  (a).     The  same  law  had  in 
effect  been  acted  upon  by  Lord  StaweU  in  Sir  Home 
Popham*%  case,  as  to  a  blockade  established  without 
orders  and  subsequently  ratified,  The  RoUa  (i).     The 
parties  in  these  latter  cases  were  foreigners,  but  that 
circumstance  only  touches  the  power  of  the  Crown,  and 
does  not  affect  the  question  under  consideration,  whether 
it  be  against  natural  justice,  which  is  due  to  all  mankind 
alike  native  or  foreign,  that  a  right  of  action  should 
be  divested  by  subsequent  confirmation  of  competent 
authority,  and  it  is  clear  that  the  common  law  of 
England  does  not  so  regard  it. 

Turning  to  legislation,  the  same  principle  becomes 

(a)  2  Exch.  167.  (&)  6  Rob.  364. 
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[1870.]  more  manifest  from  the  multitude  of  instances  in  which 
Pbilups  ^*  ^^  ^'^  applied.  The  statute  book  of  every  Parlia- 
ment in  this  centnrjy  beginning  with  stat.  41  Crto.  3. 
c.  66.,  for  indemnifying  against  actions  for  the  arrest  of 
persons  suspected  of  treason,  contains  an  Act  or  Acts 
of  indemnity  or  otherwise  retroactive,  by  which  nume- 
rous rights  of  action  have  been  swept  away.  One  in- 
stance of  retroactive  legislation,  obviously  just,  to 
render  valid  the  acts  of  persons  who  had  fellen  honestly 
into  error,  and  by  which  numberless  actions  were  killed 
in  embryo,  may  suffice.  When  the  result  of  the  judg- 
ment finally  affirmed  by  the  House  of  Lords  in  Hie 
Queen  v.  MiUiM{a)  was  to  declare  null  and  void  nume- 
rous marriages  celebrated  in  Ireland  by  Presbyterian 
ministers  and  others  not  episoopally  ordained,  one  effect 
of  the  decision  was  to  disclose  by  the  new  light  thrown 
upon  the  relations  of  families  previously  supposed  to  be 
legitimate  a  prospect  of  vast  and  interminable  litigation 
springing  from  a  host  of  vested  rights  of  action  of  every 
description.  This  consequence  was  averted^  in  so  far  as 
it  was  possible,  without  making  persons  liable  to  prose- 
cution who  were  not  so  liable  before,  by  stats.  5  &  6 
Vict  c.  118.  i  6  &  7  Vict.  c.  89.,  and  7  &  8  Vict.  c.  81. 
i,  88.  By  these  beneficial  and  just  statutes  the  past 
marriages  were  ratified  and  confirmed  as  from  the 
beginning,  for  it  was  in  terms  enacted  that  they 
should  ''be  adjudged  and  taken  to  have  been  and  to 
be  of  the  same  force  and  effect'^  as  if  they  had  been 
canonically  solemnized.  A  more  general  Act,  12  & 
18  Vict.  c.  68.  s.  20.,  was  afterwards  passed  to  render 
valid  certain  marriages  celebrated  abroad  upon  which 
doubt  had  been  thrown  by  the  same  decision.  Indeed 
it  would  fill  a  long  chapter  in  history  to  enumerate  all 

(a)  10  a.  cj-  F,  534. 
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the  instances  of  retrospectiye  legislation.    The  retro-      [1870.] 
spective  attainder  Acta  of  earlier  times,  when  the  prin-     Phillips 
dples  of  law  were  not  so  well  understood  or  so  closely        ^7'  ^ 
regarded  as  in  the  present  day,  which  are  now  looked 
upon   as  barbarous  and  are  loosely  spoken  of  as  ex 
post    facto    laws,   were    of  a    substantially    different 
character.    They  did  not  confirm  irregular  acts,  but 
Toided  and  punished  what  had  been  lawful  when  done. 
Mr.  Justice  Blackstone,  1  Comm.  46,  describes  laws  ex 
post  facto  of  this  objectionable  dass  as  those  by  which 
"  after  an  action  (indifferent  in  itself)  is  committed,  the 
legislator  then  for  the  first  time  declares  it  to  have 
been  a  crime,  and  inflicts  a  punishment  upon  the  person 
who  has  committed  it.     Here  it  is  impossible  that  the 
party  could  foresee  that  an  action,  innocent  when  it  was 
done,  should  be  afterwards  converted   to  guilt  by  a 
subsequent  law ;  he  had  therefore  no  cause  to  abstain 
from  it ;  and  all  punishment  for  not  abstaining  must  of 
consequence  be  cruel  and  unjust/^   The  same  distinction 
was  elaborately  pointed  out  in  the  judgment  of  the 
Supreme  Court  of  the  United  States  cited  as  an  authority 
for  the  plaintiff.     In  that  case.  Colder  v.  BuU(a),  it 
was  held  that  an  Act  of  the  State  of  Connecticut^  passed 
to  set  aside  a  decree  of  a  Court  of  Probate  and  grant 
a  new  hearing,  was  valid  though  the  effect  was  ulti- 
mately to  deprive  the  party  in  whose  favour  the  first 
decision  was  made  of  the  benefit  of  the  decree.    The 
case  is  chiefly  valuable  for  the  opinions  expressed  by  the 
Judges  upon  the  construction  of  an  express  prohibition 
in  the  Federal  constitution,  viz.,  that  "  No  state  shall 
pass  any  ex  post  facto  law.^'    The  opinion  of  the  Su- 

(a)  3  DiUlas  386.    S,  C,  Decincna  in  the  Supreme  Court  of  the  United 
States,  by  Curtis,  269. 


1042  [EXCH.  Ctt   TRINITY  VACATION. 

[1870.]      preme  Court  is  summarized  in  the  following  passage  of 
Phillips      *^®  judgment  of  Mr.  Justice  Chase,  p.  391 : — "  Every 
Etri         ®^  P^^  facto  law  must  necessarily  be  retrospective ;  bfnt 
every  retrospective  law  is  not  an  ex  poet  facto  law :  the 
former^  only^  are  prohibited.  Every  law  that  takes  awaj, 
or  impairs^  rights  vested^  agreeably  to  existing  laws,  is 
retrospective,   and   is  generally  unjust,  and  may  be 
oppressive;  and  it  is  a  good  general  rule^  that  a  law 
should  have  no  retrospect :  but  there  are  cases  in  which 
laws  may  justly,  and  for  the  benefit  of  the  community, 
and  also  of  individuals,  relate  to  a  time  antecedent  to 
their  commencement ;  as  statutes  of  oblivion,  or  of  pardon. 
They  are  certainly  retrospective,  and  literally  both  con- 
cerning, and  after,  the  facts  committed.     But  I  do  not 
consider  any  law  ex  post  facto,  within  the  prohibition, 
that  mollifies  the  rigour  of  the  criminal  law;  but  only 
those  that  create,  or  aggravate,  the  crime ;  or  increase 
the  punishment,  or  change  the  rules  of  evidence,  for  the 
purpose  of  conviction.    Every  law  that  is  to  have  an 
operation  before  the  making  thereof,  as  to  commence 
at  an  antecedent  time ;  or  to  save  time  from  the  Statute 
of  Limitations;  or  to  excuse  acts  which  were  unlawful, 
and  before  committed,  and  the  like;  is  retrospective. 
But  such  laws  may  be  proper  or  necessary,  as  the  case 
may  be.     There  is  a  great  and  apparent  difference 
between  making  an  unlawful  act  lawful ;  and  the  making 
an  innocent  action  criminal,  and  punishing  it  as  a  crime." 
And  he  adds,  p.  893,  *^  I  admit,  an  act  unlawful  in  the 
banning  may,  in  some  cases,  become  lawful  by  matter 
of  after  (bcL"    Besides  this  leading  case  of  Colder  y. 
Bull  (a)  there  are  many  decisions  in  the  Supreme  Court 

(a)  3  DalUu  386.   8.  C.  Decuumi  of  the  Si^»rem$  Court  ofth*  United 
States,  btf  Curtis,  269. 
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upon  the  same  subject,  the  result  of  which  is,  that  a       [1870.] 
state  law  may  be  retrospective  in  its  character,  and  may      Phillips 
diyest  vested  rights,  and  yet  not  violate  the  constitution 
of  the  United  States,  unless  it  also  impairs  the  obligation 
of  contracts,  this  being  in  terms  thereby  prohibited  (a) ; 
The  Proprietors   of  the  Charles   River  Bridge  v.   T%e 
Proprietors  of  the  Warren  Bridge  (4).     The  authority 
of  the  Supreme  Court  of  the  United  States^  so  much 
relied  upon  for  the  plaintiff  as  illustrating  the  general 
principles  of  law  upon  which  the  decision  of  this  ques- 
tion depends,  thus  turns  out  upon  examination  to  be  so 
far  favourable  to  the  validity  of  the  colonial  Act. 

In  fine,  allowing  the  general  inexpediency  of  retro- 
spective  legislation,  it  cannot  be  pronounced  naturally 
or  necessarily  unjust.  There  may  be  occasions  and  cir- 
cumstances involving  the  safety  of  the  state^  or  even 
the  conduct  of  individual  subjects,  the  justice  of  which 
prospective  laws  made  for  ordinary  occasions  and  the 
usual  exigencies  of  society  for  want  of  prevision  fail  to 
meet,  and  in  which  the  execution  of  the  law  as  it  stood 
at  the  time  may  involve  practical  public  inconvenience 
and  wrong;  Summum  jus  summa  injuria.  Whether  the 
circumstances  of  the  particular  case  are  such  as  to  call 
for  special  and  exceptional  remedy  is  a  question  which 
must  in  each  case  involve  matter  of  policy  and  dis- 
cretion fit  for  debate  and  decision  in  the  Parliament 
which  would  have  had  jurisdiction  to  deal  with  the 
subject-matter  by  preliminary  legislation,  and  as  to 
which  a  Court  of  ordinary  municipal  law  is  not  com- 
missioned to  inquire  or  adjudicate. 

(a)  See  1  Kent  Comm.  455-6, 10th  ed. 
(6)  U  Pit€r9  420.  496. 


▼. 
Etrs. 
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[1870.]  ^  fo^  ^^^  aothorities  referred  to  in  illastratiou  of 

Pg„jj„     this  objection,  FolUott  v.  Ogden  (a)  was  the   case  of  an 
Act  of  attainder  of  a  royalist  by  the  New  Jersey  legis- 
lature after  the  declaration  and  before  the  reoognition 
of  Independence,  and  was  decided  partly  on  the  groand 
that  New  Jeney  was  not  a  soyereigii  state  at  the  time 
and  partly  on  the  ground  that  the  penal  laws  of  one 
country  are  not  taken  notice  of  in  another,     ^olff  v. 
Oxholm  {b)  was  the  case  of  an  Act  of  confiscation  as 
prize  of  a  debt  by  a  foreign  government  contrary  to  the 
law  of  nations.     Another  instance  might  be  given  of 
foreign  laws  not  regarded  elsewhere,  viz.,  revenue  laws 
relating  to  the  customs,  which  for  some  reason,  not  veiy 
apparent,  have  been  put  out  of  consideration,  except 
in  instances  where  they  affected  the  essential  form  of 
contract.     These  cases  are  all,  for  obvious  reasons, 
exceptional. 

The  last  objection  to  the  plea  of  the  colonial  Act  was 
of  a  more  technical  character,  namely  that,  assuming  the 
colonial  Act  to  be  valid  in  Jamaica  and  a  defence  there,  it 
could  not  have  the  extra-territorial  effect  of  taking  away 
the  right  of  action  in  an  English  Court.  This  objection 
is  founded  upon  a  misconception  of  the  true  character  of 
a  civil  or  legal  obligation  and  the  corresponding  right  of 
action.  The  obligation  is  the  principal  to  which  a  right 
of  action,  in  whatever  Court,  is  only  an  accessory,  and 
such  accessory,  according  to  the  maxim  of  law,  foUows 
the  principal  and  must  stand  or  &11  therewith ;  Que 
accessorium  locum  obtinent  extinguuntur  cum  princi* 
pales  res  peremptse  sunt.    A  right  of  action,  whether 

(a)  1  H,  BL  123;  affirmed  in  K.  B.  3  7.  i?.  726,  and  in  D.  P.  3  Bro. 
P.  a  111. 

(b)  6  Af.  #  S.  92. 
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it  arise  from  contract  governed  by  the  law  of  the  place,      [1870.] 

or  from  wrong,  is  equally  the  creature  of  the  law  of  the      Phiujp» 

place,  and  subordinate  thereto.    The  terms  of  the  con-        zikz* 

tract,  or  the  character  of  the  subject-matter,  may  shew 

that  the  parties  intended  their  bargain  to  be  governed 

by  some  other  law,  but  prima  facie  it  falls  under  the 

law  of  the  place  where  it  was  made.    And  in  like 

manner  the  civil  liability  arising  out  of  a  wrong  derives 

itd  birth  from  the  law  of  the  place,  and  its  character  is 

determined  by  that  law.    Therefore  an  act  committed 

abroad,  if  valid  and  unquestionable  by  the  law  of  the 

country  where  it  is  done,  cannot,  so  far  as  civil  liability 

is  concerned,  be  drawn  in  question  elsewhere,  unless  by 

force  of  some  distinct  independent  legislation  super- 

adding  a  liability  other  than  and  besides  that  incident 

to  the  act  itself.     In  this  respect  no  sound  distinction 

can  be  suggested  between  the  civil  liability  in  respect  of 

a  contract  governed  by  the  law  of  the  place  and  a 

wrong. 

The  Courts  of  this  country  are  said  to  be  more  open 
than  those  of  any  other  European  country  to  admit 
actions  founded  upon  foreign  transactions,  but  there  are 
restrictions  in  respect  of  locality  which  exclude  some 
foreign  causes  of  action  altogether,  namely,  those  which 
would  be  local  if  they  arose  in  England,  such  as  trespass 
to  land :  Daulson  v.  Matthews  (a);  and  even  with  respect 
to  those  not  falling  within  that  description  our  Courts 
do  not  a£Fect  universal  jurisdiction.  As  a  general 
rule,  in  order  to  found  a  suit  in  England  for  a  wrong 
alleged  to  have  been  committed  abroad,  two  conditions 
must  be  fulfilled.  First,  the  wrong  must  be  of  such  a 
character  that  it  would  have  been  actionable  if  committed 

(fl)  4  r.  R.  603. 
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[1870.]      made^  the  accessory  right  of  action  is,  in  like  manner. 


PBILL1F8  discharged  and  avoided.  Cases  may  possibly  arise  m 
Etrs.  which  distinct  and  independent  rights  or  liabilities  or 
deFences  are  created  by  positiye  and  specific  laws  of  this 
country  in  respect  of  foreign  transactions,  bnt  there  is  no 
such  law,  applicable  to  the  present  case,  unless  it  be  the 
Colonial  Governors  Act,  11  &  12  ^.  8.  c.  12.^  ahneady 
discussed  and  disposed  of. 

It  may  be  proper  to  remark  before  quitting  this  part 
of  the  subject,  that  the  colonial  Act  could  not  be  over- 
ruled upon  either  of  these  two  latter  grounds  of  objec- 
tion without  laying  down  that  no  foreign  legislation 
could  avail  to  take  away  civil  liability  here  in  respeet 
of  acts  done  abroad,  so  that,  for  instance,  if  a  foreign 
eountiy  after  a  revolution  or  civil  war  were  to  pass  a 
general  Act  of  oblivion  or  indemnity  burying  in  one 
grave  all  legal  memory  alike  of  the  hostilities  and  of  the 
private  retaliations  which  are  the  sure  results  of  anarchy 
and  violence,  it  would,  if  the  argument  for  the  plaintiff 
prevailed,  be  competent  for  a  municipal  Court  of  any 
other  country  to  condemn  and  disregard  as  naturally 
unjust  or  technically  inefiectual  the  law  of  a  sovereign 
state  disposing,  upon  the  same  constitutional  principles 
as  have  actuated  our  own  Legislature,  of  matters  arising 
within  its  territory;  a  course  the  adoption  of  which 
would  be  an  unprecedented  and  mischievous  disregard 
of  the  comity  of  nations. 

We  have  thus  discussed  the  validity  of  the  defence 
upon  the  question  argued  by  counsel  touching  the  effect 
of  the  colonial  Act,  but  we  are  not  to  be  understood 
as  thereby  intimating  any  opinion  that  the  plea  might 
not  be  sustained  upon  more  general  grounds  as  shewing 
that  the  acts  complained  of  were  incident  to  the  enforce- 


T. 

Eteb. 


XXXIV.  VICTORIA.]   .  1049 

ment  of  martial  law  (a).  It  is  however  unnecessary  to  [1870.] 
discuss  this  further  question,  because  we  are  of  opinion  philups 
with  the  Court  below  that  the  colonial  Act  of  indemnity, 
even  upon  the  assumption  that  the  acts  complained  of 
were  originally  actionable,  furnishes  an  answer  to  the 
action. 

The  judgment  of  the  Court  of  Queen's  Bench  for  the 
defendant  was  right,  and  is  affirmed. 

Judgment  affirmed. 

(a)  On  this  difBenlt  rabject  the  reporters  hare  been  faTonred  bj  Mr. 
Jnstiee  Willes  with  the  following  note  referring  to  authoritiee  and  illus- 
trationB  which  wiU  be  neefbl  if  the  question  as  to  matters  hastilj  done 
in  ctTil  war  or  putting  down  rebellion  being  out  of  ordinary  jurisdiction 
should  eyer  come  to  be  considered  jndiciallj. 

"  As  to  the  exerdse  of  martial  law  (distinct  from  statute  military  law) 
as  part  of  the  prerogatixe,  see  Lord  Baean'a  argument  in  Tke  Case  of 
the  P&st-nati  of  Scotland,  Bacon's  works  by  Basii  Montagu,  toL  6*  pp.  106. 
145-6^  and  his  Essa^  on  Plantations,  Id,  7oi.  1,  pp.  115. 117 ;  Co,  Litt. 
11  6.  7.;  Tke  Case  of  tie  Governor  of  Derry,  2  Vmtr,  314;  Ommons 
Ikbaies,  toL  2,  (1689),  pp.  349.  355.  383;  Sir  Thomas  Hislop*s  Case, 
(1820),  62  Annual  Register,  180 ;  Eiphinetone  and  another,  appts.,  Bed- 
reeckund,  and  another,  respts.,  1  Knapp  316;  Stats.  43  Q,  3.  c.  117; 
S  Sc  4t  W,  4,  e.  4,  As  to  the  jurisdiction  of  one  of  the  American  States 
to  authorise  the  executiye  gOTemment  to  dedare  martial  law,  Luther 
T.  Borden,  7  Howard  I,  and  the  argument  of  IkuM  Webster  in  6 
Webeter^s  Works,  217.  240,  7th  ed.,  where  the  effect  of  martial  law  is 
considered.  The  distinction  between  martial  law  and  military  law  in 
an  international  sense  is  also  clearly  laid  down  in  the  elaborate  work 
of  Calvo,  ToL  1,  Derecko  Intemaeional,  pp.  475^  476.  (s.  379,  la  ley 
mardal  y  la  ley  miHtar;  s.  380,  la  ley  marcial  en  loa  estadoa  Europeos) 
and  the  authoritiei  refiozTed  to." 
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ABANDONMENT. 
Notice  of.    See  Insurance,  Marine^  III. 

ACTION. 

See  Award,  I.  Bankrupiet/  Act,  III., 
V.  Colony.  Contract,  Costs.  County 
Cowrt.  Gaoler.  Highway,  III.  In- 
surance, Marine,  III.  Joint  Stock 
Company.  Slander.  Telegraph  Com' 
pony. 

Notice  of.  See  Metropolis  Management 
Amendment  Act. 

« 

ADJOURNMENT. 

See  Beerhouse.  Commissioners,  ParUa- 
mentary, 

ADMINISTRATOR. 
See  Pleading,  11. 

AMENDMENT. 

See  Bankruptcy  Act,  III.  Lessor  and 
Lessee,  II. 

ANIMALS. 
See  Highway^  I. 

APPEAL. 
See  Insurance f  Marine,  I .  Limitation^  I IL 


Against   rate.     See   Uiitoii  Assessment 
Act,  II. 

Of  felony.    See  Writ  of  Restitution. 


APPEARANCE. 

1 .  Where  a  defendant  appears  in  per- 
son to  a  writ  of  summons  under  The 
Common  Law  Procedure  Act,  1852, 
15  &  16  Vict.  c.  76.  s.  30.,  the  memo- 
randum required  by  sect.  31  need  not 
be  delivered  by  him  in  person  or  by  an 
attorney  for  him. 

2.  A  writ  having  been  issued  against 
the  defendant  under  The  Summary 
Procedure  on  Bills  of  Exchange  Act, 
1855,  18  &  19  Vict.  c.  67.,- which  by 
sect  1  incorporates  The  Common  Law 
Procedure  Act,  1852, 15  &  16  Vict.  c.  76. 
ss.  30,  31.,  and  a  copy  of  it  having  been 
left  at  his  house,  he,  on  Monday,  No- 
vember  I,  obtained  leave  to  appear.  On 
Wednesday,  November  3rd,  the  plaintiffs, 
not  being  aware  of  that  fact,  obtained 
the  usual  order  for  leave  to  proceed  in 
three  days  as  if  personal  service  had  been 
effected.  The  time  for  entering  an  ap- 
pearance expired  on  Saturday  the  6th. 
On  Monday  moniing  the  8th  a  memo- 
randum of  the  appearance  of  the  de- 
fendant was  handed  in  to  the  office. 
The  plaintiffs  afterwards  signed  judg- 
ment on  the  same  day,  and  the  defendant 
was  arrested  on  a  ca.  sa.  The  Court  set 
aside  the  judgment,  but,  as  the  defend- 
ant did  not  give  the  plaintiffs  notice  that 
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ARBITRATOR. 


AWARD. 


he  had  obtained  leave  to  appear,  and 
alio  entered  his  appearance  without 
notice  to  them,  imposed  the  terms  that 
there  should  be  no  costs,  and  that  no 
action  should  be  brought  against  the 
sheriff.  Oake  and  another.  ▼.  MocrecrofU 
848. 

ARBITRATOR. 

See  Award. 

ARREST  IN  ENGLAND. 
See  Bankruptcy  Act^  I. 

ARTICLE. 
See  Factory,  I. 

ASSIGNEE. 
Of  bankrupt.    See  Cm/«,  L 

ASSIGNMENT. 
By  act  of  law.    See  Lessor  and  Lessee^ 

Deed.    See  Bankruptcy  Act,  II. 

ASSIGNS. 
See  Lessor  and  Lessee,  I. 

ATTACHMENT. 
See  BmIc  of  Court. 

ATTORNEY. 
See  Rule  qf  Court. 

ATTORNEY'S  BILL. 
See  Limitation,  III. 

AUDITOR. 
See  Poor  Law  Auditor. 

AWARD. 

I.  J .  The  plaintiff  and  K.^  watermen 
on  the  river  Thames,  agreed  to  row  a 
right  awajT  sculler's  race  according  to 


the  recognised  rules  of  boat  racing,  the 
decision  of  the  referee  to  be  final.  The 
stakes  were  deposited  with  the  defend- 
ant. In  sculling  races  between  pro- 
fessional watermen  it  is  the  custom  for 
the  competitors  to  start  themselves,  bat 
if  either  should  make  default  in  atarliog, 
and  any  question  should  in  conseqaenee 
arise,  it  would  be  in  the  power  of  the 
referee  to  determine  that  question.  The 
plaintiff  and  K.  attempted  unsuccess- 
fully to  start,  and  K.  rowed  to  the  referee, 
who  ordered  him  to  tell  the  plaintiff  that 
if  he  would  not  start  K.  must  start 
without  him.  iiC.  rowed  over  the  course 
without  the  plaintiff,  and  the  referee 
awarded  the  race  and  the  stakes  to  him, 
without  hearing  any  evidence  or  taking 
any  steps  to  ascertain  if  his  order  had 
been  communicated  to  the  plaintiff,  and 
without  having  anv  means  of  acquiring 
the  knowledge  of  tne  fact.  In  an  action 
by  the  plaintiff  to  recover  his  deposit, 
the  jury  found  that  the  order  of  the  re- 
feree was  not  communicated  to  the 
plaintiff,  and  that  he  had  not  a  fair  op- 
portunity of  starting.  Held  by  the  Ex- 
chequer Chamber,  affirming  the  judg- 
ment of  the  Queen's  Bench,  that  the 
jurisdiction  of  the  referee  never  attached, 
and  therefore  his  decision  was  not  final, 
and  the  plaintiff  was  entitled  to  recover. 

2.  Per  Willes  J.,  and  setnbie,  per 
KeUy  C.  B.  and  Hannen  J.  If  the  re- 
feree had  decided  that  his  order  was 
communicated  to  the  plaintiff  his  decision 
of  that  fact  would  have  been  final. 

3.  Per  Keliy  C.  B.  Qum,  whether 
a  Court  of  equity  has  jurisdiction  to 
relieve  against  the  award  of  an  arbi- 

-trator,  except  upon  the  ground  that 
there  is  no  award?  Sadier  v.  SmUky 
17. 

II.  1.  Where  an  arbitrator  has  by 
agreement  of  the  parties  authority  to 
determine  disputes  which  may  arise  as 
to  certain  specified  matters,  and  they 
mistaking  the  extent  of  his  auUiority 
submit  to  him  for  his  determination 
other  matters,  it  is  no  objection  to  his 
award  that  be  determines  concerning 
them.    And 

2.  The  nonrecital  in  his  award  of  any 
submission  beyond  that  in  the  originid 
agreement  to  refer  does  not  invalidate 
the  award.      The  Thames  Iron  Works 
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and  Shtp  BuikUng  Company^  Limiied, 
lumif,  V.  The  Queen,  33. 


See  Joint  Stock  Company,  Lands 
Clauses  Consolidation  Act,  I.  Plead' 
ing,  I. 

Of  Inclosnre  Commissioners.  See  Ltmi- 
tatiouy  II. 

BANKER  AND  CUSTOMER. 
See  Cheque, 

BANKRUPT  LAW  CONSOLIDA- 
TION ACT. 

Sec  Bankruptcy  Act^  IV. 

BANKRUPrCY. 
See  Poor  Law  AudUcr, 

BANKRUPTCY  ACT. 

1.  1.  A  certificate  of  conformity  under 
The  Irish  Bankrupt  and  Insolvent  Act, 
20  &  21  Vict.  c.  60.  s.  143..  though  it  is 
retained  in  Court  after  it  is  sifj^ned  by 
the  Court,  operates  immediately  from 
its  date,  and  discharges  the  party  from 
English  as  well  as  Irish  debts. 

2.  QiMere,  whether  a  protection  order 
granted  under  sect.  134  gives  protection 
in  England  f 

3.  Where  in  an  action  on  contract 
brought  before  bankruptcy  a  verdict 
and  judgment  are  obtained  after  bank- 
ruptcy, and  the  defendant  is  arrested 
for  debt  and  costs,  a  certificate  of  con- 
formity entitles  him  to  be  discharged  in 
respect  of  both,  though  the  costs  are 
not  proveable  under  the  bankruptcy. 
Maughan  v.  Vinesberg,  37  Z.  J.  C.  P. 
210 ;  L.  A.  3  C.  P.  319,  dissented  from. 
Simpson  v.  Mirabita,  77, 

II.  1.  The  Bankruptcy  Amendment 
Act,  1868, 31  &  32  Vict,  c.  i04,s.  3.,  which 
enacts  **  that  no  creditor  shall  be  reck- 
oned in  the  computation  of  the  requisite 
majority"  of  creditors  executing  a  deed 
under  The  Bankruptcy  Act,  1861,  24  & 
25  Vict,  c.  134.  s.  192.,  unless  he  proves 
his  debt.  "  and  in  the  computation  of 
the  requisite  value  of  such  creditors,*' 


tbe  amount  due  to  each  creditor,  after 
deducting  the  value  of  the  securities 
held  by  him  on  the  debtor's  property, 
shall  alone  be  reckoned,  is  not  retro- 
spective. 

2.  The  defendant  in  1864  executed  a 
deed  of  assignment' of  his  property  to 
trustees  for  the  benefit  of  his  creditors ; 
it  contained  a  clause  empowering  the 
trustees  to  carry  out  contracts  which  he 
had  entered  into,  but  not  a  release.  The 
deed  was  executed  by  the  requisite 
majority  of  creditors  in  raue  if  Uie  debts 
were  reckoned  exclusive  of  secured  debts, 
but  not  if  they  were  included.  In  1867, 
the  plaintiff  brought  an  action  for  a  debt 
due  before  the  execution  of  the  deed^ 
which  was  compulsoriW  referred,  and^ 
the  award  being  in  his  ntvour,  he  signed 
judgment  and  issued  a  ca.  sa.  On  ap- 
plication to  set  aside  the  writ  or  stay 
execution ;  Held, 

(1).  That  the  deed  was  void. 
(2).  Per  Mellor  J.,  that  if  the  deed 
were  not  void  this  Court  would 
interfere  to  stay  execution.  ElUs 
V.  McCormick,  83. 

III.  J.  executed  a  bill  of  sale  to  the 
defendant  as  security  for  a  debt,  and 
was  adjudicated  a  bankrupt  on  his  own 
petition.  Before  the  adjudication  the 
defendant  seized  and  sold  the  ffoods, 
and  received  the  proceeds.  In  an 
action  by  the  assignee,  the  jury  found 
that  the  bill  of  sale  was  a  fraudulent 
preference,  and  gave  a  verdict  for  the 
plaintiff.  A  rule  to  enter  the  verdict 
for  the  defendant  was  obtained  on  the 
ground  that  there  was  no  relation  back 
to  the  date  of  the  bill  of  sale  so  as  to 
enable  the  plaintiff  to  recover.  By  the 
Exchequer  Chamber,  reversing  the 
judgment  of  the  Queen's  Bench :  Held, 

1.  That  the  doctrine  of  relation  has 
no  application  to  the  law  of  fraudulent 
preference. 

2.  That  the  assignee  was  entitled  to 
recover  the  proceeds  of  the  goods,  the 
bill  of  sale  being  voidable  at  his  election, 
as  contrary  to  the  policy  of  the  bank- 
rupt laws. 

3.  Per  Martin  B.  The  law  of  frau- 
dulent preference  is  the  same  whether 
the  adjudication  in  bankruptcy  is  ob- 
tained by  a  creditor  hostilely  or  by  the 
bankrupt  on  his  own  petition. 


1054 


BANKRUPTCY  ACT. 


4.  SembUf  that  an  action  for  money 
received  would  lie. 

5.  ConceRsum,  that  a  count  for  con- 
version of  the  goods  could  not  be  sus- 
tained. 

6.  Per  Martin  B.  An  objection  to 
the  form  of  action  should  be  expressly 
taken  at  Nisi  Prius,  in  order  that  the 
Jud((e  may  make  such  amendment 
under  The  Common  Law  Procedure 
Act,  1852.  15  &  16  VicL  c.  76.  s.  222., 
as  may  be  necessary  for  the  purpose  of 
determining  the  real  question  in  contro- 
versy.    Marks  v.  Feiihapiy  371. 

IV.  In  Jontcary,  1866,  an  Insurance 
Company  lent  a  large  sum  in  consols 
to  be  deposited  by  the  promoters  of  a 
biU  then  before  Parliament  The  two 
plaintifTs,  the  defendant,  and  three  other 
persons,  entered  into  an  undertaking 
with  the  Company  that  if  the  bill  was 
thrown  out  the  consols  should  be  re- 
turned, and  that  if  it  passed  (which  was 
the  event  that  happened)  an  equal 
amount  of  stock  should  be  transferred 
to  the  Company,  and  that  a  sum  in  the 
nature  of  interest  on  the  value  of  the 
consols  at  the  time  they  were  lent  from 
the  end  of  six  months  after  the  loan  to 
the  date  of  the  transfer  should  be  paid 
to  the  Company.  In  April  the  de- 
fendant was  adjudicated  a  bankrupt. 
In  Juljf  he  obtained  his  order  of  dis- 
charge. In  August  the  bill  was  passed, 
but  the  consols  were  not  transferred  till 
the  8th  May,  1867.  and  the  plaintiffs 
were  compelled  to  pay  under  the  under- 
taking 500/.  as  the  equivalent  for  in- 
terest. In  an  action  by  the  plaintiffs  to 
recover  contribution  from  the  defendant, 
to  which  he  pleaded  bankruptcy :  Held, 
that  thQ' claim  against  the  defendant  in 
respect  of  his  undertaking  could  n6t 
have  been  proved  under  the  bankruptcy, 
inasmuch  as  the  undertaking  was  not  a 
liability  to  pav  money  within  The  Bank? 
rupt  Law  Consolidation  Act,  1849» 
12  &  13  Vict.  e.  106.  $.  178 ,  nor  was 
the  liability  of  the  defendant  capable  of 
valuation  within  The  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  134.  s.  154. 
Cory  and  another  v.  Dawson,  663. 

V.  1.  The  Bankrupt  Act,  1861,  24  & 
^5  Vict.  c.  134.  $.  153.,  applies  only  to 
express  contracts,  and  not  to  those  im  - 


plied  from    the  relation  between  the 
parties. 

2.  The  defendant  was  tenant  of  a 
warehouse,  and  the  plaintiff  became  his 
undertenant  of  a  room  in  it.  The  rest 
due  to  the  superior  landlord  beini^  in 
arrear  he  distrained  the  plaintiff's 
goods.  To  obtain  the  release  of  the 
goods  the  plaintiff  paid  15/.  to  the  supe- 
rior landlord.  The  defendant  then 
became  bankrupt,  and  obtained  an  order 
of  discharge.  Afterwards  the  plaintiff 
brought  an  action  in  the  County  Court 
to  recover  compensation  for  the  injury 
and  loss  sustained  by  him  in  conse- 
quence of  the  defendant  allowing  the 
rent  to  be  in  arrear.  The  Judge  held 
that  the  action  was  not  barred  by  the 
order  of   discharge.     On    appeal,  the 

3uestion  being  whether  the  ruling  of  the 
udge  was  correct :  Held, 

(1).  That  the  liability  of  the  defendant 
to  make  compensation  was  not 
within  sect.  153,  and  therefore  was 
not  barred  by  the  order  of  dis- 
charge. 

(2).  lliat  the  15/.  was  not  separable 
from  the  rest  of  the  claim.  Joimson 
V.  Skapte,  727. 

VI.  Declaration  against  the  defendant 
as  sheriff  fur  the  escape  of  B.  Pleas. 
First.  Not  guilty.  Secondly.  That  B. 
wan  discharged  from  custody  on  the 
production  oft  a  certificate  of  the  regis- 
tration of  a  composition  deed  underlie 
Bankruptcy  Act,  1861,  24  &  25  Vict.  c. 
134.  «.  198.  Issue  on  both  pleas.  De- 
murrer to  the  second  plea.  Replication 
to  the  second  plea.  1*hat  the  plaintif 's 
cause  of  action  against  B.  first  accrued 
after  the  making  and  after  the  registrar 
tion  of  the  deed,  and  the  plaintiff  was 
not  amongst  the  creditors  of  B.  boond 
by  the  deed,  llie  Court  of  Queen's 
Bench  gave  judgment  that  the  second 
plea  was  had,  and  the  replication  good 
(8  B,  4*  fi*  744),  staying  judgment  until 
the  trial  of  the  issues  in  fact.  On  the 
trial  it  appeared  that  B.  executed  a  deed 
of  composition  under  stat.  24  &  25  Viet, 
c,  134.  s.  198.,  which  was  registered 
immediately.  At  this  time  a  bill  drawn 
by  C.  and  accepted  by  B.  I'za  runninff. 
The  bill  was  indorsed  to  the  pjaiptif. 
After  it  became  due  the  plaintiff  sued  ^• 
on    the   l)ill    and    obtained    judgment 
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aguDst  him,  and  the  sheriff  havinfj^ 
arrested  B,  on  a  ca.  sa.  discharged  him 
on  the  production  of  the  certificate  of 
registration  of  the  deed.  A  verdict  was 
found  for  the  plaintiff  on  the  plea  of  not 
guilty,  the  jury  assessing  the  damages 
at  the  amount  of  the  judgment  debt, 
and  for  the  defendant  on  the  issue  on 
the  replication  to  the  second  plea. 
In  the  Queen's  Bench, 

1.  Held,  that  the  plaintiff's  debt  was 
barred  by  the  deed,  and  therefore  the 
sheriff  was  justified  in  discharging  B. 
upon  the  production  of  the  certificate. 

2.  QiMere,  whether  the  certificate 
would  have  protected  the  sheriff  if  the 
plaintiff  had  replied  that  B.  bad  an 
opportunity  of  pleading  the  deed  and 
did  not  do  so  ? 

3.  Held,  that  the  defendant  was  en- 
titled to  the  postea,  and  to  have  judg- 
ment entered  for  him,  as  the  replication 
to  the  second  plea  and  the  verdict  on 
that  issue  cured  the  defect  in  the  second 

Elea,  and  shewed  that  the  defendant 
ad  succeeded  on  the  merits. 
In  the  Exchequer  Chamber, 

4.  Held,  that  the  replication  was  in- 
formal for  not  shewing  that  the  defend- 
ant's debt  was  not  barred  by  the  deed. 

5.  Held,  affirming  the  judgment  of 
the  Queen's  Bench,  that  the  defendant 
was  entitled  to  judgment  on  the  whole 
record,  for,  per  Kelly  C.  B.,  Martin  B. 
and  Brett  J.,  the  de^ct  (if  any)  in  the 
second  plea  was  cured  by  the  replication, 
which  tendered  the  true  issue  in  the 
cause,  viz.,  whether  the  debt  under  all 
the  circumstances  was  barred  by  the 
deed,  and  the  defendant  having  joined 
issue  upon  the  replication  and  succeeded 
on  it  was  entitled  to  judgment:  per 
ChanneU  and  Cleasby  BB.,  and  Keating 
and  Smith  JJ.,  the  second  plea,  though 
perhaps  informal,  was  sufficient,  and 
the  replication  to  it  also  sufficient ;  but 
the  defendant  having  succeeded  on  the 
replication  was  entitled  to  judgment. 
Dignam  v.  Baily,  891* 

BANKRUPTCY  AMENDMENT 
ACT. 

See  Bankruptcy  Act,  II. 

BARON  AND  FEME. 
See  Husband  and  Wife. 


BARRISTER. 
See  Indictable  Offence. 

BEERHOUSE. 

J3.,  the  holder  of  a  licence  to  sell  beer 
under  stat.  3  &  4  Vict,  c.  61.,  in  a  house 
of  which  he  was  occupier,  gave  the  no- 
tices required  by  The  Wine  and  Beer- 
house Act,  1869i  32  St  33  Vict.  c.  27.  s.  7-9 
of  his  intention  to  apply  for  a  certificate 
authorising  a  licence  under  that  Act  for 
the  sale  of  beer  in  that  house.  On  his 
application  at  the  General  Annual  Li- 
censing Meeting  on  the  20th  August  the 
certificate  was  refused,  upon  the  ground 
that  he  had  been  convicted  of  miscon- 
duct when  occupying  another  licensed 
house.  The  meeting  was  adjourned  to 
the  17th  September.  On  the  25th  August 

A.  gave  notice  that  he  should  apply  at 
the  adjourned  meeting  for  a  certificate 
in  respect  of  the  same  house  then  occu- 
pied by  him.  '  The  justices  refused  to 
hear  the  application,  and  upon  appeal 
to  the  Quarter  Sessions  the  appeal  was 
dismissed,  on  the  ground  that  the  notice 
was  too  late.     Held, 

1.  That  under  stat.  9  G.  4.  c.  61.  «.  3. 
a  notice  of  application  for  a  certificate 
under  that  Act  may  be  given  twenty- 
one  days  before  an  adjourned  meeting, 
and 

2.  That,  reading  together  stats.  9  6. 4. 
c.  61.  s.  3.  and  32  &  33  Vict.  c.  27*  ss, 
5.  7*9  the  notice  by  A.  of  his  application 
for  a  certificate  under  the  latter  Act  was 
in  time. 

3.  That  the  refusal  of  a  certificate  to 

B.  was  no  bar  to  the  application  by  A. 
The  Queen  v.  The  Justices  of  the  West 
Riding  of  Yorkshire.  Ex  parte  Drake, 
840. 

BILL. 
Of  exchange. 

A  bill  of  exchange  for  the  amount  of 
goods  supplied  to  a  Company  by  the 
plaintiff  was  accepted  by  the  manager 
for  the  Company,  and  indorsed  by  two 
directors  as  sureties.  The  Company 
soon  after  became  embarrassed,  and  was 
in  the  course  of  being  wound  up  when 
the  bill  became  due.    The  bill  was  dis- 
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honoured,  and  notice  of  disbonoar  was 
sent  to  the  defendant,  one  of  the  indor- 
sers,  addressed  to  the  office  of  the  Com- 
pany»  which  did  not  reach  him  in  due 
time.  The  plaintiff  made  inquiries  as 
to  the  address  of  the  defendant,  but  not 
at  the  office  of  the  Company.  The  jurj 
found  that  he  had  done  all  that  he  rea- 
sonably could  do  for  the  purpose  of 
finding  out  the  address  of  the  defendant. 

1.  Held,  lliat  the  notice  of  dishonour 
was  sufficient,  as  the  defendant  must  be 
taken  to  have  held  out  the  office  of  the 
Company  as  his  place  of  business  for 
that  transaction. 

2.  Semble,  per  Cockbum  C.  J.  and 
Bktckbum  J.,  that  the  plaintiff  had  not 
used  such  diligence  as  would  excuse 
^ving  notice  of  dishonour.  Berridge  v. 
FUMjferald,  668. 

See  Bawknipicif  Act,  VI. 

Of  sale.    See  Banknqttcy  Ad^lll.  Fix- 
lures. 


BOARD  OF  HEALTH. 
See  Highway,  III. 

BOAT  RACE. 
See  Awardf  L 

BREAD. 

Sut  6  &  7  IT.  4.  c.  37.  s.  4.  enacte, 
that  all  bread  sold  beyond  the  city  of 
London  &c.  shall  be  sold  by  weight; 
provided  that  nothing  in  the  Act  shall 
extend  to  prevent  bakers  "  from  selling 
bread  usually  sold  under  the  denomina- 
tion of  French  or  fancy  bread  or  rolls 
without  previously  weighing  the  same." 

1.  Held,  per  Liuh  and  Hi^er  JJ., 
Hannen  J.  dissentiente,  that  the  proviso 
does  not  apply  to  bread  which,  having 
at  the  time  of  the  passing  of  tbe  Act 
been  usually  sold  under  the  denomina- 
tion of  fancy  bread,  had  at  the  time  of 
the  sale  ceased  to  be  sold  under  that 
denomination.    The  Qtieen  v.  fVood,  634. 

2.  Held,  per  Cochimm  C.  J.,  Mellor 
and  Hayes  JJ.),  that  where  a  customer 
applying  to  purchase  bread  asks  for 
bread  by  weight,  the  baker  is  bound  to 


•ell  by  weight,  whether  he  delivers  to 
him  ordinary  bread  or  fancy  bread.  But 

3.  8embie\  he  is  not  bound  to  weigh 
the  loaf  in  the  presence  of  the  customer 
when  he  is  not  requested  to  do  so. 
And 

4.  Per  Coekbwm  C.  J.  Bread  of  a 
fancy  character  baked  differently  from 
ordinary  or  household  bread  is  within 
the  proviso  to  sect  4,  though  not  sold 
as  fancy  bread  at  the  time  of  the  passii^ 
of  the  Act.  The  Queen  v.  KetmHU  The 
Queen  v.  Saunden,  534. 

BRIBERY. 

In  an  action  on  The  Municipal  Corpo- 
ration Act,  1859,  22  Vict  e.  35.  «.  11., 
for  a  penalty  for  bribenr,  it  appeared 
that  the  defendant,  while  soliciting  a 
vote  at  an  election  of  councillors  for  the 
city  of  Z.,  told  the  voter  that  he  would 
be  remunerated  for  loss  of  time.  The 
Judge  of  the  County  Court  gave  judg- 
ment for  the  defendant,  but  submittal 
the  question  to  this  Court  whether  the 
transaction  was  bribery  within  The  Cor- 
rupt Practices  Prevention  Act,  1854, 
17  &  18  Viet.  c.  102.  s.  2-  Sfibs.  1., 
which  by  stat.  22  Fid.  c.  35.  s.  12.  ap- 
plies to  municipal  elections.  Held  that 
it  was  so,  inasmuch  as  it  amounted  to 
an  offer  or  promise  to  procure  or  endea- 
vour to  procure  "money  or  valuable 
consideration"  for  a  voter  "  in  order  to 
induce"  him  '*  to  vote*'  at  the  election. 
Simpson  v.  Feenc^,  752. 

BURIAL  GROUND. 

1.  Ground  consecrated  for  burisl 
cannot  be  applied  to  secular  purposes, 
nor  the  bodies  of  the  dead  buriea  in  it 
removed  by  the  owners  of  the  soil  with- 
out the  authority  of  an  Act  of  Parlia< 
ment. 

2.  Trustees  constituted  under  a  local 
Act  of  Parliament  in  1774  purchased 
land  for  the  purpose  of  a  burial  ground, 
and  for  erecting  a  parish  workhouie. 
In  1778  a  piece  of  the  land  adjoinioj^ 
the  workhouse  was  consecratea  as  a 
burial  place  for  the  parishioners.    A 

Kortton  of  the  ground  was  used  for  the 
urial  of  paupers,  but  for  the  last  forty 
years  there  had  been  no  burials  in  it ; 
and  in  1865  it  was  closed  by  order  in 


CANON. 


CARRIER. 


1057 


eovncil  under  itat.  16  &  16  Vict  e.  85. 
Id  1863  the  boerd  of  guardians,  to  whom 
the  property  of  the  pariah  bad  been 
transferred,  not  being  aware  that  the 
burial  groand  had  been  consecrated, 
commenced  the  erection  of  a  new  work- 
house, with  a  chapel  and  infirmary  on 
|Mit  of  it.    In  1865  they  instituted  a 
suit  in  the  Ecclesiastical  Court,  in  which 
they  prayed  a  faculty  for  the  erection  of 
buildings  for  parochial  purposes  on  the 
burial  ground.    A  rule  for  a  prohibition 
obtained  by  a  non  parishioner  was  dis- 
charged on  two  grounds : 
(1).  The  faculty  embraced  two  distinct 
objects,  ana  for  one  of  them,  vis. 
the  erection  of  a  chapel,  a  faculty 
might  be  granted,  and  it  was  not 
to  be  presumed  that  the  Ecclesias- 
tical Court  would  exceed  its  juris- 
diction. 
(2).  The  granting  of  a  prohibition  on 
the  application  of  a  stranger  is  dis- 
cretionary.     Tike    Queen    v.    Sir 
Trovers  Twies,  Judge  of  the  Con' 
sietory  Court  of  London,  298. 

CANON  RESIDENTIARY. 
See  Dean  and  Chapter. 

CARRIER. 

1.  1.  A  contract  with  a  common  car- 
rier for  the  carriage  of  goods  from  a 
foreign  port  to  a  port  in  England,  and 
thence  b^  land  in  England  is  divisible, 
and  he  is  entitled  to  the  protection  of 
the  Carriers  Act,  11  G.  4  <!)-  1  ^.  4. 
c.  68.  $.  1.,  in  the  carriage  by  land. 

2.  A  common  carrier  who  enters  into 
a  special  contract  for  the  carriage  of 
goods  does  not  lose  the  protection  of 
sect.  1,  provided  the  terms  of  the  con- 
tract are  not  inconsistent  with  the  goods 
being  received  by  him  in  the  character 
of  common  carrier :  e.  g.  a  contract  with 
a  railway  Company  for  the  carriage  of 
goods,  exempting  them  from  liability 
for  railway  accidents,  breakage,  or 
wrong  delivery  caused  by  error  or  in- 
sufficiency in  marks  or  numbers. 

3.  Sect.  6  applies  only  to  special  con- 
tracts which  are  inconsistent  with  the 
protection  given  by  sect.  1. 

4.  A  special  contract  to  carr^  goods, 
though  not  signed  by  the  consignor,  is 


binding  upon  a  railway  Company,  as  it 
is  not  within  The  Railway  and  Canal 
Traffic  Act,  1854,  17  &  18  Viet,  c,  31. 
t.  7«»  which  provides  that  no  special 
contract  shall  be  binding  upon  the  party 
unless  signed  by  him  or  the  person 
delivering  the  goods  to  be  carried. 

By  the  Excheqaer  Chamber  affirming 
the  judgment  of  the  Queen's  Bench. 
Baxendak  v.  The  Great  Eastern  Railwag 
Company,  212. 

II.  A  child's  toy  called  a  spring  horse, 
78  lbs.  in  weight,  and  44  inches  in 
length,  standing  on  a  flat  surface,  is  not 
within  the  regulation  of  a  railway  Com- 
pany allowing  first  class  passengers 
112  lbs.  of  personal  luggage  only  (not 
being  merchandise  or  other  articles 
carried  for  hire  or  profit)  free  of  charge." 
Hudston  T.  7%e  Midland  Bmlway  Com- 
pany,  504. 

III.  The  plaintiff  took  a  through  ticket 
from  the  Charing  Cross  Station  of  the 
defendants,  the  S.  E.  R.  Company,  to 
Ports ;  the  ticket  was  in  three  coupons : 
1 ,  from  London  to  Dover;  2,  from  Dover 
to  Calais  :  3,  from  Calais  to  Paris.  His 
luggage  consisted  of  a  portmanteau  and 
hat  box,  which  were  registered  through 
to  Paris.  Upon  the  ticket  was  printed 
the  following  condition :  '*  The  S.  E.  R. 
Company  is  not  responsible  for  loss  or 
detention  of  or  injury  to  luggage  of  the 
passenger  traveling  by  this  through 
ticket  except  while  the  passenger  is 
travelling  by  The  8.  E.  A.  Company*9 
trains  or  boats."  The  portmanteau  was 
lost  on  the  journey  between  Cakns  and 
Paris.    In  an  action  for  the  loss, 

1.  Held,  that  The  Railway  and  Canal 
Traffic  Act,  1854,  17  &  18  Vict.  c.  31.» 
only  applied  to  the  traffic  of  the  Com- 
pany on  their  own  line,  and  therefore 
the  defendants  were  at  liberty  to  make 
the  special  contract  contained  in  the 
ticket 

2.  Semhle^  per  Coehbum  C.  J.,  that 
the  contract  by  the  defendants  was  to 
carrv  the  plaintiff  and  his  luggage  the 
whole  distance  from  London  to  Paris. 
Zuns  V.  The  South  Eastern  Railway 
Company,  594. 

CASE  STATED  BY  JUSTICES. 
See  Marhet,  IL 
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CATHEDRAL  CHAPTER. 
See  Dean  and  Chapter. 

CATTLE. 

Sut  28  k  29  Viet,  e.  60.  t.  1.,  which 
makes  the  owner  of  a  dog  "liable  in 
damages  for  iojary  done  to  any  cattle  or 
sheep  by  his  dog"  without  proof  of  a 
previoas  mischievoas  propensity  in 
the  dog,  iifcludes  horses  in  the  term 
••  cattle."     Wright  ▼.  Peareon,  723. 

See  Highway^  L 

CENTRAL  CRIMINAL  COURT. 

1.  In  commissions  of  over  and  ter* 
miner,  while  the  whole  bodgr  of  the 
justices  named  in  the  commission  con- 
stitnte  the  Court  of  oyer  and  terminer, 
each  Judge  sitting  under  it  represents 
the  Court ;  so  that  whatever  takes  place 
before  a  single  Judge  is  considered  as 
done  constructively  before  the  whole 
Court. 

2.  Stat.  4  &  5  ^.  4.  c.  4.  #.  36.  ss.  1.  2., 
after  establishing  and  constitutintf  the 
Central  Criminal  Court,  and  autho- 
rizing the  Crown  to  issue  commissions 
of  oyer  and  terminer  and  gaol  delivery, 
enacts  that  it  shall  be  lawful  for  the 
Judges  of  the  Court,  '*  or  any  two  or 
more  of  them,  to  inquire  of,  hear,  de- 
termine, and  adjudge"  the  offences 
specified.     Held, 

(1).  Per  Cockbum  C.  J.  That  this 
enactment  did  not  require  that  two 
Judges  should  sit  on  the  trial  of 
an  indictment. 

Per  MeUor,  Lush  and  Hayes  JJ.  That, 
supposing  the  attendance  of  one  of 
the  aldermen  of  the  city  of  L<mdan 
named  in  the  commission  was 
necessary  in  addition  to  the  pre- 
siding Judge,  it  was  no  ground  of 
error  that  the  same  alderman  was 
not  present  throughout  the  trial. 

(2).  That  more  than  one  Court  might 
sit  at  the  same  time. 

(3).  That  the  Judge  of  the  Sheriffs 
Court  of  the  city  of  London  had 
jurisdiction  to  sit  as  a  Judge  of  the 
Central  Criminal  Court  Leverson 
V.  The  Queen,  404. 


CERTIFICATE, 

For  sale  of  beer.     See  Beerhouse. 

Of  conformity.    See  Banknpicg  Act,  I. 

Of  registration  of   composition   deed. 
See  Bankruptcy  Ad,  VL 

CERTIORARI. 
See  Ofice,  I.    Special  Contiabiss. 

CHARTERPARTY. 

1.  Where  a  charterpartv  is  silent  as 
to  the  time  within  which  the  cari^  is  to 
be  unloaded  at  the  port  of  destination 
the  contract  implied  by  law  is  that  the 
shipowner  and  the  charterer  shall  each 
perform  his  part,  and  neither  is  answer- 
able for  delay  caused  by  vis  major. 

2.  A  charterparty  for  a  voyage  from 
Liverpool  to  Lima  or  Valparaiso  pro- 
vided that  the  vessel  should  proceed  to 
the  port  of  discharge,  or  as  near  thereto 
as  she  could  safely  get,  and  there  deliver 
her  cargo  in  the  usual  and  customary 
manner.  A  speciBed  number  of  days 
were  agreed  upon  for  hading  the  vessel 
at  Liverpool,  but  there  was  no  such 
agreement  as  to  her  discharge  at  her 
port  of  destination.  The  vessel  arrived 
at  her  port  of  discharge  and  remaioed 
discharging,  till,  owing  to  apprehension 
of  a  bombardment  by  a  hostile  fleet,  the 
authorities  suspended  all  landing  of 
goods  for  seven  days,  after  which  she 
returned,  and  her  discharge  was  com- 
pleted. Held,  by  the  Exchequer  Cham- 
ber, affirming  the  judgment  of  the 
Queen's  Bench,  that,  the  discharge  of 
the  cargo  being  an  act  to  be  done  by 
the  shipowner  and  freighter,  the  ship- 
owner could  not  maintain  an  action 
against  the  freighter  for  the  loss  from 
the  delay  occasioned  by  the  vis  major. 

3.  Semble,  per  Martin  B.  The  case 
was  within  the  exception  of  "  restraints 
of  princes  and  rulers."  Ford  v.  CoteS' 
Vforth,  991* 

See  Insurance^  Marine,  III. 

CHEQUE. 

C,  the  payee  of  a  cheque  drawn  on 
Monday,  tne  4th  Jiiiie,  on  a  bank  at  Fal" 
month,  paid  it  on  Tuesday,  the  5th,  to 
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the  credit  of  his  account  in  a  bank  at 
Truro,  which  is  about  ten  miles  from 
Falmouth.     Oo    Tuesday,  the  5th,  the 
Truro  Bank,  bavin((  no  anient  at  Fal- 
mouik,  sent  the  cheque  to  B.  4*  Co.  their 
■London    af^ents,    who    received   it    on 
Wednesday,    the   6th»   and    handed    it 
throui^h   the   Clearing    House    to  the 
London  agents  of  the  Falmouth  Bank; 
they  forwarded  it  to  the  Falmouth  Bank, 
who  received  it  on  Thursday,  the  7th, 
and  debited  the  drawer's  account  with 
the  amount  and  cancelled  the  cheque, 
and  by  post  of  the  same  day  wrote  to 
their  London  agents  to  pay  it  on  their 
account.     On  the  rooming  of  that  day 
their  London  agents  stopped  payment, 
and   the  London  agents  of  the  Truro 
Bank  wrote  to  the  Falmouth  Bank  re- 
questing them  to  return  the  cheque  or 
pay  it.     On  Friday,  the  8th,  the  Fa/- 
moutk  Bank  wrote  refusing  to  do  either, 
and  on  the  following  day  stopped  pay- 
ment.    On  Saturday,  the  9th,  the  Truro 
Bank    gave    C.  notice  of   dishonour. 
Held,  that  the  Truro  Bank  were  entitled 
to   debit   C.  with  the  amount  of  the 
cheque,  inasmuch  as 

(1).  They  were  not  bound  to  send  the 
cheque  direct  to  the  Falmouth  Bank, 
and  therefore  it  was  presented  in  due 
time. 

(2).  Notice  of  dishonour  was  given  to 
C.  in  due  time.   Prideaux  v.  Criddle^  515. 

CHURCH  BUILDING  ACTS. 
See  Vestry  Meeting. 

CHUCHWARDENS. 
Election  of.    See  Vestry  Meeting. 

CLAIM  OF  RIGHT. 

See  Slander. 


CLERK  OF  THE  PEACE. 


See  Cfffiee,  I. 


COLLIERY. 
See  Fixtures,  I. 


COLONY. 

1 .  The  Crown  has,  by  its  prerogative, 
power  to  create  a  legislative  assembly 
in  a  conquered  or  ceded  colony,  and 
still  more  in  a  settled  colony. 

2.  Quare,  whether  Jamaica,  which 
was  originally  conquered  from  the 
Spaniards,  is  now  to  be  considered  a 
settled  colony  i 

3.  An  Act  of  the  local  legislature  law* 
fully  constituted,  whether  in  a  settled  or 
conquered  colony,  assented  to  by  the 
Crown,  has,  as  to  matters  within  its 
competence  and  the  limits  of  its  ju« 
risdiction,  the  operation  and  force  of 
Sovereign  legislation,  though  subject  to 
be  controlled  by  the  Imperial  Farlia- 
ment 

4.  Trespass  for  false  imprisonment  in 
Jamaica.  Plea,  that  the  defendant  was 
governor  of  the  island ;  that  a  rebellion 
broke  out  there  which  the  governor  and 
others  acting  under  his  authority  had 
arrested  by  force  of  arms ;  that  an  Act 
was  afterwards  duly  passed  by  the  legis« 
lature  of  the  island  and  received  the 
royal  assent,  by  which — after  reciting 
the  rebellion,  a  proclamation  of  martial 
law  within  certain  local  limits  by  the 
governor,  with  the  advice  of  a  council 
of  war ;  that  the  rebellion  had  been  sup- 
pressed and  imminent  general  sacrifice 
of  life  thereby  averted ;  that  the  military, 
naval  or  civil  authorities  might,  ac- 
cording to  the  law  of  ordinary  peace,  be 
responsible  in  person  or  purse  for  acts 
done  in  good  faith  for  the  purpose  of 
restoring  public  peace  and  quelling  the 
rebellion,  &c. — it  was  enacted  bv  the 
governor,  legislative  council  and  as- 
sembly of  the  island,  among  other 
things,  that  the  defendant,  and  all  offi- 
cers and  other  persons  who  had  acted 
under  his  authority  or  had  acted  bonft 
fide  for  the  purposes  and  during  the 
existence  of  martial  law,  whether  the 
acts  were  done  in  any  district  in  which 
martial  law  was  proclaimed  or  not,  were 
thereby  indemnified  in  respect  of  all 
acts,  matters  and  things  done  in  order 
to  put  an  end  to  the  rebellion,  and  all 
sucn  acts  were  thereby  made  and  de* 
clared  lawful,  and  were  confirmed.  That 
the  grievances  complained  of  were  mea- 
sures used  in  the  suppression  of  the 


1060 


COMMISSION. 


COMMON  LAW  PROCEDURE  ACT. 


rebellion,  and  were  reaeoDably  and  in 
good  faith  considered  by  the  defendant 
to  be  proper  for  the  purpose  of  putting 
an  end  to  and  were  bonft  6de  oone  in 
order  to  put  an  end  to  the  rebellion,  and 
so  were  included   in    the   indemnity. 
Demurrer,  and  replication ;  that  the  de* 
fendant  as  governor  was,  by  the  law  of 
Jamateot  a  necessary  party  to  the  making 
of  the  Act.    Demurrer.     Held,  by  the 
Exchequer  Chamber,  affinning  the  judg- 
ment of  the  Queen's  Bench, 
(1).  That,  so  far  as  it  related  to  dvil 
proceedings,  the  Act  of  Indemnity 
was  not  repugnant  to  the  Colonial 
Governors  Act,    II   k   12    W.  Z. 
c.  12.,  and  therefore  was  not  made 
void  by  stat.  28  &  29  Vict.  c.  63. 
(2).  That,  though  retrospective  in  its 
character  and  taking  away  a  right 
of  action  once  vested,  it  was  not 
naturally  or  necessarily  unjust,  and 
therefore  had   force    without   the 
limits  of  Jamaica, 
(3).  That  it  could  have  the  eztra-teni- 
iorial  effect  of  taking  away  a  right 
of  action  in  an  EngUsh  Court. 
(4).  That  the  governor  might  give  his 
official  consent  to  the  Act,  though 
he  was  individually  interested. 
(6).  QiMere,  whether  a  clause  in  it 
which  empowered  the  governor  for 
the  time  oeing  to  decide  whether 
any  particular  act  fell  within  its 
provisions  was  valid  in  this  country. 
6.  An  act  committed  abroad,  if  vahd 
and  unquestionable  by  the  law  of  the 
place,  cannot  so  far  as  civil  liabilitv  is 
concerned,  be  drawn  in  question  else- 
where, unless  by  force  of  some  distinct 
exceptional   legislation   superadding  a 
liability  other  Uian   and  besides  Siat 
incident  to  the  act  itself.     PkiUipM  v. 
J^re,  1004. 


COMMISSION. 

Of  oyer  and  terminer.   See  Central  Crt- 
minal  Court, 


COMMISSIONERS. 
IncloBvre.  See  Lbmtaikm,  II. 
Pitfliamentary. 


By  sUt.  15  &  16  Viet.  e.  67.  t.  4.  the 
commissioners  appointed  under  the  Act 
to  inquire  into  the  existence  of  oormpt 
practices  at  the  parliamentary  election 
in  any  county  or  borough  shall,  upon 
their  appointment  or  within  a  reasonable 
time  afterwards,  go  to  such  county  or 
borough,  '*  and  shall  from  time  to  time 
hold  ^  meetings  for  the  purposes  of  such 
inquiry  at  some  convenient  place  within 
the  same,  or  within  ten  miles  thereof 
and  shall  have  power  to  adjourn  anch 
meetings  from  time  to  time,  and  from 
any  one  place  to  any  other  place"  within 
the  county  or  borough,  or  within  ten 
miles  thereof,  '*  as  to  Uiem  may  seem 
expedient:**   provided  that  they  shall 
not  adjourn  toe  inquiry  for  any  period 
exceeding  one  week  without  the  consent 
of  a  Secretary  of  State.    Three  commis- 
sioners appointed  under  stat.  15  &  16 
Fte/.  c.  57*  to  inquire  into  the  existence 
of  corrupt  practices  at  parliamentary 
elections  for  the  borough  of  B.  held 
several  meetings  there,  and  on  the  35th 
September,  1869»  the  inquiry  was  ad- 
journed to  the  27th  Septeidter,  on  which 
day,  onl V  two  being  present,  the  inomij 
was,  with  the  concurrence  of  the  tnird, 
adjourned  to  the  19th  October,  the  con- 
sent of  the  Secretary  of  State  having 
been  previously  obtained.    At  a  meeting 
subsequent  to  the  19th  October,  h  person 
who  was  summoned  as  a  witness  and 
refused  to  give  evidence  was  committed 
for  contempt.    On  a  motion  to  dischaige 
him, 

1.  Held,  that  the  commissioners  had 
power  to  hold  meetings  without  a  formal 
adjournment,  provided  the  interval  be- 
tween two  meetings  did  not  exceed  one 
week;  and  therefore  their  jurisdiction 
had  not  ceased  by  the  adjournment  on 
the  27th  September. 

2.  Qiuare,  whether,  if  a  formal  ad- 
journment were  necessary,  the  adjourn- 
ment bv  two  commissioners  on  the  27th 
Septemoer,  in  the  absence  of  the  thkd, 
with  his  concurrence,  would  have  been 
valid  ?  Ex  parte  FUMoeraUL  JBr  parte 
FUnt.  Re  The  Beverleg  Comamdmure, 
813. 


COMMON  COUNCIL. 
See  Q^ce,  II. 


COMMON  LAWPROCBDUREACT. 


CONTRACTOR- 
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COMMON  LAW  PROCEDURE  ACT. 

1S52.    Bee  Appearance,  Banhnmtcy  Act, 
UI.     PletSing,  111. 

1854.     See  Jomt  Stock  Company. 

COMPANIES  ACT. 
See  Jowt  Stock  Company, 

COMPANIES  CLAUSES  CONSOLI- 
DATION ACT. 

See  Joint  Stock  Company. 

COMPANY. 
See  BiU  qf  Esckange. 

COMPENSATION. 

9en  Lands    CUmeee  Consolidation  Act' 
Public  HeaUk  Act. 

COMPOSITION  DEED. 
See  Bankraptcy  Act^  VI. 

CONCEALMENT. 
See  Inswrance,  Marine,  II. 

CONSULAR  COURT. 
See  Insurance^  Marine,  I. 

CONTEMPT  OF  COURT. 
See  Gaoler. 

CONTRIBUTION. 
See  Bankruptcy  Act,  IV. 

CONTRACT. 

1  In  pari  delicto  potior  est  conditio 
possidentit:  the  plaintiff  and  the  de- 
fendant are  in  pan  delicto  if  the  plaintiff 
cannot  make  outhia  case  otherwise  than 
through  the  medium  or  by  the  aid  of 
the  illegal  transaction  to  which  he  was 
himself  a  party. 

3.  First  count  on  the  bulment  of  the 


half  of  a  60i.  Bank  of  England  note  to 
the  defendant.    Second  count   in  de- 
tinue.   Pleas  to  the  first  count  traversing 
the  delivery  and  detention  of  the  half 
note ;  to  the  second  count,  denying  that 
it  was  the  property  of  the  plaintiff;  iind 
to  each  count  that  the  half  note  had 
been  deposited  by  the  plaintiff  with  the 
defendant  by  way  of  pledge  to  secure 
the  repayment  of  money  then  doe  from 
the  defendant  to  the  plaintiff.    Replica- 
tion,   lliat  the  alleged  debts  in  respect 
of  which  the  defendant  justified    the 
non-delivery  and  detention  of  the  half 
note  were  due  for  wine  and  suppers 
supplied  by  the  defendant  in  a  brothel 
and  disorderlv  house  kept  by  the  de- 
fendant for  tne  purpose  of  being  con- 
sumed there  by  the  plaintiff  and  divers 
prostitutes  in  a  debauch  there,  to  incite 
them  to  riotous,  disorderly  and  immoral 
conduct,  and  for  money  knowingly  lent 
for  the  purpose  of  bemg  expended  in 
riot  and  deoauchery  and  immoral  con- 
duct   Demurrer.    The  note  was  depo- 
sited by  way  of  security  as  alleged  by 
the  defendant,  but  the  debt  was  incurred 
and  the  money  advanced  as  alleged  in 
the  plaintiff  *s  replication.  Held,  that  the 
defendant  was  entitled  to  judgment,  for 
(1).  The  plaintiff  could  not  recover 
without  shewing  the  true  character 
of  the  deposit,  and,  that  being  upon 
an  illegal  consideration  to  which  he 
was  himself  a  party,  the  law  would 
not  assist  him. 
(2).  Notwithstanding  the  illegality  of 
the  transaction  out  of  which  the 
deposit  arose,  the  special  property 
passed  by  the  delivery  of  the  half 
note    to   the  defendant,  and    the 
maxim  appUed  in  pari  delicto  potior 
est  conditio  possidentis. 
(3).  Qiuere,  whether  the  plaintiff  could 
have  recovered  the  half  note  if  he 
had  tendered  the  amount  for  which 
it  was  pledged  ?     Taylor  v.  Chester, 
237. 

See  Bankryptey  Act,  V.    Gorrter,  I.,  III. 

Lnplied.    See  Ckarterparty.  Lessor  and 
Lessee,  II.    Stand. 


CONTRACTOR. 
Soe  Stand. 
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CONVERSION. 
See  Bankruptcy  Act,  III. 

COPYHOLDS. 

1.  A  lord  of  a  manor  who  had  heen 
paid  a  full  fine  on  the  admission  of  a 
tenant  for  life  has  no  right,  on  the  death 
of  the  latter,  to  another  fall  fine  from 
the  remainderman  for  his  admission, 
unless  a  special  custom  of  the  manor 
justifies  the  claim. 

2.  The  custom  must  he  proved  hy 
affirmative  evidence ;  and  entries  on  the 
court  rolls  of  the  admission  of  a  tenant 
for  life  and  payment  of  a  fine  hy  him, 
and  after  his  death  the  admission  of  the 
tenant  in  remainder  and  payment  of  a 
fine  by  him,  without  mentioning  any 
amount,  are  not  of  themselves  evidence 
of  the  custom,  since  such  entries  are 
consistent  with  an  apportionment  of  the 
full  fine  between  the  tenant  for  life  and 
the  remainderman. 

3.  The  same  principle  applies  where 
the  entries  mention  tne  amount  of  the 
fines.  The  Queen  v.  The  Lord  of  the 
Manor  of  H'oodham  Walter  and  his 
Steward  qf  the  Manor,  439. 

COPYRIGHT. 

W.  was  convicted  upon  an  informa- 
tion under  sUt.  24  &  25    Vict.  c.  68. 
«.  6.  that  he,  not  being  the  proprietor  of 
copyright  in  certain  pdntings  and  pho* 
tographs,  unlawfully  sold  copies  thereof. 
At  the  hearing,  certified  copies  of  entries 
of  the  assignments  of  the  copyright  in 
the  pictures  and  photographs  to  6.  in 
the  register  of  proprietors  kept  in  pur- 
suance of  sect.  4,  were  produced  by  him 
as  evidence  of  his  property  therein.  The 
copyright  in  the  pictures  had  become 
vested  in  6.  througn  mesne  assignments 
from  the  painters.    There  was  no  entry 
in  the  register  of  the  assignment  to\he 
persons  from  whom  6.  purchased,  nor 
of  the  copyright  of  the  painter.    The 
photograpns  were  made  for  O.  from 
engravings  of  which  he  waa  the  pro- 
prietor.   The  description  of  one  of  the 
paintings  in  the  register  was  "  A  Piper 
and  a  Pair  of  Nutcrackers,"  with  the 
name  of  the  painter.  Sir  E.  Landseer, 


CORONER. 

R.A.  Upon  an  application  to  the  Court 
by  W.  under  stot.  5  &  6  Vict.  e.  4  5.  s.  14-, 
which  was  incorporated  in  etat-  25  &  26 
Vict.  c.  68.  by  sect.  5  of  the  latter  Act, 
to  expunge  the  entries.    Held. 

1.  That  fV.  was  not  a  person  "ag- 
grieved "  within  Stat.  5  &  6  Vici.  c.  45. 
#.  14. 

2.  That  G.  was  proprietor  of  the  copy- 
right within  sect  6,  and  his  title  aufli- 
ciently  registered  under  sect  4,  as  that 
section  did  not  make  it  necessary  that 
any  previous  assignment  nor  the  ^^PTT 
right  of  the  painter  should  be  registerea. 

3.  That  the  description  "  A  Piper  and 
a  Pair  of  Nutcrackers "  was  suflicient 
for  the  purpose  of  sect.  6. 

4.  That  there  was  copyright  in  a  photo- 
graph of  an  engraving  of  a  picture.  E* 
parte  Walker,  In  re  Graves,  680. 

CORONER."     ^r:z 

See  Qao  Warranto,  II. 

CORRUPT  PRACTICES  PREVEN- 
TION ACT. 

See  Bribery. 

CORRUPT  PRACTICES. 
See  Commissioners,  ParUametUary- 

COSTS. 

I.  The  assignee  of  a  bankrupt  snioff 
for  the  benefit  of  the  estate  is  not  within 
the  rule  which  requires  a  mere  nominal 
plaintiff  suing  for  the  benefit  of  a  third 
person  to  give  security  for  costs.  Dew- 
^011  V.  Ashton,  761. 

II.  By  thel  General  Inclosure  Act, 
S  &  9  Vict,  e,  118.  #.  56.,  any  person 
claiming  to  be  interested  in  any  land 
proposed  to  be  inclose<l  may,  if  dis- 
satisfied with  any  determination  of  the 
commissioner  or  assistant  commisnoner, 
concerning  any  claim  or  interest  in  or 
to  the  land  proposed  to  be  inclostd, 
bring  an  action  upon  a  feigned  issao 
against  the  person  in  whose  favour  the 
determination  was  made,  and  the  de- 
fendant shall  appear  thereto  and  accept 
one  or  more  issue  or  issues,  whereby 


COUNTY  COURT. 


CREDITOR. 
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the  claim,  and  the  right  and  interest 
thereby  insisted  upon,  may  be  tried  and 
determined;  such  issue   to  be  settled 
by  tbe  officer  of  the  court,  if  the  parties 
differ ;  and  after  verdict  and  final  judg- 
ment, "the  commissioner  shall  act  in 
conformity  thereto,  and  allow  or  disallow 
the  claim  thereby  determined  according 
to  the  event  of  such  trial,  and  the  costs 
attending  any  such  action  shall  abide 
the  event  of    the   trial."     The  valuer 
appointed  under  the  Act  allowed  to  A., 
the   defendant,  rights  of   common   in 
renpect  of  198  a.  i  r.  23  p.  of  land,  and 
tbe  assistant  commissioner  confirmed 
his  decision.    B.,  who  claimed  to  be  in- 
terested   in  the  land    proposed  to  be 
enclosed,    being  dissatisfied  with    the 
decision  of  the  assistant  commissioner, 
brought  an  action  upon  a  feigned  issue, 
in  which  he  affirmed,  and  A.  denied, 
that  the  decision  of  the  commissioner 
was  erroneous.     A  verdict  was  given 
for  the  plaintiff   in  respect  of  part  of 
the  198  a.  1  r.  23  p.,  and  for  the  de- 
fendant in  respect  of  the  residue.  Held, 
that  the  costs  were  not  to  be  taxed  as 
in  an  ordinary  action,  but  each  party 
was  entitled  to  the  costs  of  that  part  of 
the  issue  in  which  he  had  succeeded. 
Hardy  v.  Fetherstonaugh,  628. 

See  Bankruptcy  Act,  I.     County  Court. 

COUNTY  COURT. 

1.  The  County  Courts  Act,  1867, 
30  &  31  Vict,  c.  142.  #.  5.,  applies  to 
actions  which  cannot  be  brought  in  a 
Countv  Court,  e.  g,  an  action  of  slander. 

2.  But  the  circumstance  that  the  ac- 
tion could  only  be  brought  in  the 
superior  Court,  is  to  be  taken  into  con- 
sideration by  the  Court  or  a  Judge  in 
exercising  their  discretion  under  that 
section.    Sampson  v.  Machay,  694. 

COUNTY  COURTO  ACT. 

See  County  Court, 

COUNTY  TREASURER. 
See  Special  Constables, 

COVENANT. 
See  Lessor  and  Lessee,  1.,  III. 


VOL.   X. 
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CREDITOR. 
See  Bankruptcy  Act,  II.,  V. 

CUSTOM. 
See  Copyholds. 

DAMAGES. 

See  Bankruptcy  Act,  V.  Fixtures,  I. 
Lessor  and  Lessee,  II.  Vendor  and 
Purchaser,  1. 

DEAD  BODY. 
See  Burial  Ground. 

DEAN  AND  CHAPTER. 

Stat.  3  &  4  Vict.  e.  113.  s.  25.  enacts 
that  in  the  Cathedral  Church  of  Yorh, 
so  soon  as  a  vacancy  shall  occur  in  the 
Deanery,  and  in  the  Cathedral  Churches 
of   Chichester,  Exeter,  Hereford,  Salts  - 
bury  and  Wells  respectively,  so  soon  as 
every  person  who  is  a  member  of  the 
respective  Chapters  of  such  churches 
at  the  passing  of  the  Act  shall  cease  to 
be  such  member,  all  the  canonries  shall 
be  in  the  direct  patronage  of  the  Arch- 
bishop of  York  and  of  the  Bishops  of 
the  respective  sees,  who  shall  upon  the 
vacancy  of  any  canonry  in  such  churches 
respectively  collate  thereto  a  spiritual 
person,    woo    shall  thereupon   be  en- 
titled to  installation  as  a  canon  of  the 
church.    Prior  to  that  Act  the  General 
Chapter  of  the   Cathedral  Church  of 
Hereford  consisted  of  the  Dean  and  five 
canons  residentiary,  twenty-two  canons 
non- residentiary,  and  the  Archdeacon 
and  the  praelector.    The  Dean  and  the 
five  canons  residentiary  formed  also  for 
many    purposes    a    distinct    Chapter, 
termed  the  "  Close  Chapter."    The  ap- 
pointment of  the  non-resident  canons 
was  vested  in  the  Bishop,  and  from  this 
body  the  five  residentiary  canons  were 
exclusively  selected.     One  of  the  five 
was  appointed  by  the  Bishop.    When  a 
vacancy  occurrea  among  the  other  four 
the  jprselector,  an  ofiScer  appointed  by 
the  Close  Chapter  out  of  the  non-resi- 
dent   prebendaries,    succeeded    as    of 
course  to  the  vacant  prebend,  and  a  new 
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DECLARAllON. 


DISSENTING  MINISTER. 


prelector  was  appointed  in  hit  place  by 
the  Close  Chapter.  In  the  Cathedral 
Charch  of  York  the  appointment  of  the 
residentiary  canons  was  ezclusirely  in 
the  Dean,  and  his  choice  was  limited  to 
the  non-residentiary  Canons.  In  1863 
a  racancy  occnrred  in  the  office  of 
prelector,  and  J.,  a  non-residentiary 
canon  was  appointed  to  it  by  the  Close 
Chapter.  In  1867.  H.,  the  last  of  the 
canons  residentiary  holding  office  at  the 
passing  of  the  Act,  died.     Held. 

K  That  the  right  of  appointing  a 
canon  residentiary  was  transferred  from 
the  Dean  and  Chapter  of  Hereford  to 
the  Bishop;  inasmnch  as  the  term 
"Chapter''  in  sUt.  3  &  4  Viet,  c.  113. 
e.  25.  meant  the  Close  Chapter,  for  all 
that  was  contemplated  by  the  Legisla- 
tare  in  preserving  the  rights  of  the 
Chapter  was  to  preserve  the  existing 
right  of  patronage  without  any  regard 
to  the  rigntc  of  the  body  oat  of  which 
the  selection  was  to  be  made ;  and 

2.  By  the  death  of  H.,  a  vacancy 
was  created  within  the  meaning  of  sect. 
25.  ne  Q^een  v.  The  Detm  and  Chapter 
qf  Hertford,  996. 

DECLARATION. 
See  Highway,  II.    Pleading,  I. 
Of  deceased  person.    See  Poor,  I. 

DEDICATION. 
See  Highwag,  II. 

DEMURRAGE. 
See  Charterpartg. 

DEPOSIT 


See  Award,  I.    Contract, 
Purchaser,  I. 

DETINUE. 
See  Contract. 


DEVIATION. 
See  JiUKraacei  Marine,  II. 


Vendor  and 


DISSENTING  MINISTER- 

See  Town  ComciOor. 

DISTRESS. 
See  F»torei,L 

DISTRICT. 
Ecclesiastical.    See  Vestrg  Meeting. 
Under  local  Act.    See  Poor,  IL 

DOGS. 

See  Cattle. 

DUE  CARE. 
See  Stand.    Telegraph  Company. 

DUE  DIUGENCE. 
See  Bill  tf  Exchange, 

ECCLESIASTICAL  COURT. 
See  Bnrial  Gromnd, 

ELECTION. 

Doctrine  of.    See  Bankruptcg  Act,  HI. 
Insurance,  Marine,  UL 

Of  churchwardens.  See  Ketlry  Mm^. 

Of  coroner.    See  Quo  Warranto,  H. 

Of  registrar  of  Sheriffs  Court,  loufoi. 
See  Qfice,  IL 

Of  town  councillor.    See  Bribeqi. 
Parliamentary.    See  OoatsiifSMMcrf. 

ENGRAVING. 
Of  picture.    See  Copgright. 

EQUITABLE  PLEA. 
See  Joini  Stock  Compaufi, 


ERROR. 


FACTORY. 


106& 


ERROR. 
See  Central  Criminal  Court, 

ESTOPPEL. 
See  Pleading,  I. 

EJECTMENT. 
See  Lessor  and  Lessee,  III. 

EVENT  OF  TRIAL. 
See  Costs,  II. 

EVIDENCE. 

See  Copyholds.    Insurance,  Marine,  IV. 
Libel.    Poor,  I.     Slander. 

EX  POST  FACTO  LAW. 
See  Colony, 

FACTORY. 

I.  The  Factory  Acts  Extension  Act, 
1867,  30  &  31  Vict.  c.  103.  s.  3.,  enacts, 
"'Factory'  shall  mean:  1.  Any  blast 
furnace,  &c.  5.  Any  premises  in  which 
steam,  water,  or  other  mechanical  power 
is  used  for  moving  machinery  em- 
ployed ....  (b.)  In  the  manufacture 
of  any  article  of  metal  not  being  ma- 
chinery: 7*  Any  premises,  whether 
adjoining  or  separate,  in  the  same 
occupation,  situate  in  the  same  city, 
town,  parish,  or  place,  and  constituting 
one  trade  establishment,  in,  on,  or 
within  the  precincts  of  which  fifty  or 
more  persons  are  employed  in  any 
manufacturing  process  :  &c.  '  Manu- 
facturing process'  shall  mean  any  manual 
labour  exercised  by  way  of  trade  or  for 
purposes  of  gain  in  or  incidental  to  the 
making  any  article  or  part  of  an  article," 
&c.  A  Company  carried  on  works 
which  formed  one  trade  establishment, 
comprising  the  business  of  blast  furnaces, 
iron  rolling  mills,  engine  building,  and 
iron  ship  building  in  all  its  branches. 

3  z  2 


The  whole  of  the  several  branches  com- 
municated and  were  open  from  one  end 
to  the  other,  and  were  confined  within 
one  common  boundary.  Steam  ma- 
chinery was  used  for  the  purposes  of 
the  Company,  and  in  each  department 
more  than  fifty  persons  were  employed. 
A  child  under  the  age  of  eleven  years 
was  employed  as  a  nvet  boy,  and  in  the 
department  where  he  worked  steam 
machinery  was  in  use  for  cutting  and 
shaping  iron  plates,  and  rivets  were 
heated.  Both  plates  and  rivets  were 
used  in  the  builaing  of  iron  ships. 

1.  Semble,  a  ship  is  not  "an  article" 
within  sect.  3,  subs.  5  (b.\  or  subs.  7- 

2.  Held,  that  the  department  in  which 
the  child  was  employed  was  a  factory 
within  subs.  5  (b).  Palmer's  Ship 
Building  and  Iron  Company,  Limited  and 
Reduc^,  appts.»  Chaytor,  respt.,  177* 

II.  The  Factory  Acts  Extension  Act, 
1867.  30  &  31  Vict.  c.  103.  s.  3.,  enacts, 
" '  Factory'  shall  mean  as  follows  :  7. 
Any  premises,  whether  adjoining  or 
separate,  in  the  same  occupation,  situate 
in  the  same  city,  town,  parish,  or  place, 
and  constituting  one  trade  estaolish- 
ment,  in,  on,  or  within  the  precincts  of 
which  fifty  or  more  persons  are  em- 
ployed in  any  manufacturing  process : 
&c.  '  Manufacturing  process'  shall 
mean  any  manual  labour  exercised  by 
way  of  trade  or  for  purposes  of  gain  in 
or  incidental  to  the  making  any  article 
or  part  of  an  article,  or  in  or  incidental 
to  the  altering,  repairing,  ornamenting, 
finishing,  or  otherwise  adapting  for  sale 
any  article."  In  a  slate  quarry,  which 
was  a  large  open  space  extending  over 
about  400  acres,  hundreds  of  men  and 
boys  were  employed  in  getting  large 
blocks  of  slate  which  were  drawn  to 
other  parts  of  the  quarry  and  split  with 
hammers  and  chisels  into  laminse  or 
slates :  these  were  edged  square  or 
dressed  with  an  iron  knife  by  hand  into 
separate  articles,  and  divided  into  quan- 
tities for  sale.  Tombstones,  chimney 
pieces,  &c.  were  made  out  of  the  blocks 
and  ornamented  according  to  order.  A 
boy  fourteen  years  old  was  employed 
with  other  boys  in  a  shed  on  an  open 
bank  in  shaping  the  slates.  Covered 
sheds  where  the  splitters  worked  were 
erected  in  different  parts  of  the  quarry. 
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Held.l.  Per  Cockbum  C.  J.  and  MeOor 
J.,  that  the  process  of  shapiofi^  the  slate 
was  a  "  manufacturing  process'*  within 
sect.  3.     Hut 

2.  Per  Cockbum  C.  J.,  MeUor  and 
Hannen  J  J.,  that  the  quarry  was  not  a 
factory  within  sect.  3.  subs.  7 ;  and  per 
Hannen  J.,  that  in  respect  of  the  making 
of  the  roofing  slates  it  was  not  a  "  trade 
establishment."  Kent,  appt,  Astley, 
respt.,  802. 

FACTORY  ACTS  EXTENSION 
ACT. 

See  Factory. 

FANCY  BREAD. 
See  Bread, 

FEIGNED  ISSUE. 
See  Costs,  II. 

FINE. 
See  Copyholds. 

FIXTURES. 

I.  The  lessee  of  a  colliery,  by  deed 
registered  under  The  Bills  of  Sale  Act, 
demised  it  to  the  plaintiff  by  way  of 
mortgage,  and  assigned  the  plant,  &c. 
comprised  in  a  schedule,  and  all  fixtures, 
buildings  and  railways  in  and  about  the 
colliery,  with  a  power  of  sale.  The 
plaintiff  having  taken  possession  of  the 
railways  under  the  power,  the  defendant 
distrained  them  for  rent  due  from  the 
lessee.  The  railways  were  constructed 
for  the  better  enjoyment  of  the  colliery, 
and  were  so  far  permanent  that  they 
were  intended  to  remain  on  the  pre- 
mises as  ancillary  to  the  working  of  the 
mines  until  the  expiration  of  the  term. 
The  ground  upon  which  they  were  laid 
was  brought  to  a  dry  and  uniform 
surface  by  spreading  thereon,  wherever 
the  natural  soil  was  moist  or  its  surface 
depressed,  such  hard  and  dry  materials 
as  the  soil  afforded,  with  some  further 
material  of  the  same  nature  brought  from 
elsewhere,  so  as  to  make  it  dry  aud  level. 
On  this  surface  so  prepared  the  sleepers 
were  laid,  and  the  rails  were  fastened  to 


the  sleepers  by  nails  driveo  into  the 
sleepers,  and  firmly  fixing  the  rails 
thereto.  Large  quantities  of  such  hard 
and  dry  materials,  called  ballast,  were 
then  packed  under  and  about  the 
sleepers,  with  the  double  object  of  keep< 
ing  them  dry,  and  so  preventing  their 
decay,  and  of  keeping  them  in  position. 
The  usual  mode  of  removing  the  rails 
was  to  wrench  the  rails  out  of  the 
sleepers.  In  order  to  remove  the 
sleepers  the  ballast  was  first  loosened 
by  picks,  and  then  levers  or  bars  of 
iron  were  driven  under  the  sleepers. 
The  removal  of  the  sleepers  caused 
hollow  places  to  be  formed  by  the  fall- 
ing in  of  the  ballast.  Held,  that  the  rails 
and  sleepers  forming  the  railways  be- 
came fixtures,  and  therefore  were  not 
distrainable  for  rent,  and  the  plaintiff 
was  entitled  to  judgment  for  the  value 
of  the  railways  as  replaced  in  statu  quo. 
Turner  v.  Cameron,  931. 

II.  In  1862,  K,,  the  owner  in  fee  in  pos- 
session of  land  and  premises,  deposited 
the  title  deeds  relating  to  them  with  the 
defendants,  trustees  of  a  banking  Com- 
pany, to  secure  the  balance  of  his  ac- 
count. Afterwards  he  built  a  mill  upon 
the  land,  and  fitted  it  with  engines  and 
machinery,  as  well  as  shafting  and 
pipes,  for  the  purpose  of  suppljring  aod 
communicating  steam  power  and  gas 
throughout  the  building.  He  also  sup- 
plied and  affixed  all  the  machinery  aod 
articles  necessary  for  adapting  the  mill 
for  the  business  of  a  woollen  manufac- 
turer, which  he  carried  on  theie.  The 
machines  (a)  were  in  general  firmly  fixed 
to  the  floor,  roof  or  side  walls  of  the 
building  in  a  quasi  permanent  manner 
by  screws  or  bolts,  or  soldered  with 
lead.  The  object  of  fixing  was  to  secure 
steadiness  and  keep  the  machines  in 
their  places  when  worked,  lliere  were 
also  (0)  a  washer  or  washing  machine, 
press  plates  and  papers,  a  loom  machine, 
a  beaming  frame,  a  desk  in  the  count- 
ing house,  condenser,  bobbins,  and 
fencings  and  clogs.  By  bill  of  sale  dated 
the  18th  January,  1865,  K,  assigned  all 
the  machinery  aud  articles  in  the  mill 
at  that  time  to  the  plaintiff,  who  knew 
of  the  deposit  of  the  title  deeds  with  the 
defendants.  On  the  25th  August,  1866, 
the  land,  premises,  machinery,  &c.,  were 
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conTejed  to  the  defendaDts,  the  plaintiff 
not  acQuieacing  in  that  conveyance. 

Held,  1 .  That  the  machines  (a)  passed 
to  the  mortgai^ees  under  the  equitable 
mortf^age  and  the  conveyance  of  the 
2.Mh  Auffiut,  1866,  as  fixtures  annexed 
to  the  freehold,  the  annexation  being  I 
necessary  and  permanent;  though  as 
between  landlord  and  tenant  they  would 
be  considered  as  trade  fixtures. 

2.  That  the  articles  (6)  were  moveable 
chattels  and  passed  to  the  plaintiff  under 
the  bill  of  sale.  Longbottom  v.  Berry 
and  anoiker,  852. 

FOOTPATH. 
See  Highway^  II. 

FRAUD. 
See  Insurance,  Marine,  II. 

FRAUDULENT  PREFERENCE. 
See  Bankruptcy  Act,  III. 

FREIGHT. 
See  Insurance,  Marine,  IIL 

FRIENDLY  SOCIETY. 

1.  Per  Coekbum  C.  J.  and  Mellor  J. 
In  determining  the  question  whether  a 
Society  is  entitled  to  the  protection  of 
the  Friendly  Societies  Act,  18  &  19  Vict. 
e.  63.  ss,  24.  44.,  the  Court  is  bound  to 
look  not  only  to  the  rules  themselves, 
but  also  to  the  conduct  and  operations 
of  the  Society,  and  must  treat  it,  not 
according  to  what  it  professes  to  be,  but 
according  to  what  it  practically  is. 

2.  Ver  HayesJ.  The  question  whether 
a  Society  was  established  for  illegal 
purposes  ought,  with  rare  exceptions,  to 
06  decided  by  the  rules  themselves. 

3.  The  rules  and  regulations  of  a 
Friendly  Society  contained  the  follow- 
ing :  "  Any  free  or  non*free  member  or 
members  leaving  his  or  their  employ- 
ment under  circumstances  satisfactory 
to  the  Branch  or  Executive  Council, 
shall  be  entitled  to  the  sum  of  1 5s,  per 
week."  Upon  an  informi^tion  under 
Stat.  18  &  19  Vict»  c,  63.  s.  24.  against 


the  secretary  of  the  Society,  for  wilful 
misappropriation  of  the  money  of  the 
Society,  the  following  among  other 
evidence  was  given :  '*  Strikes  are  re- 
ported. Members  of  our  Society  would 
not  be  allowed  to  go  to  places  where 
there  are  strikes  if  we  can  prevent  them. 
We  would  give  a  member  21.  or  3/.  to 
send  him  somewhere  else,  i.e.  if  he  were 
out  of  work  at  Bradford,  rather  than  a 
man  should  go  to  Keighley  (if  a  strike 
was  on)  we  would  grant  money  to  send 
him  away  a  thousand  miles  another 
way.  We  can  pay  this  money  at  our 
discretion.  We  would  send  men  to 
Halifflx  or  Leeds,  pay  their  railway 
fares,  and  keep  them  on  if  it  should  be 
a  case  satisfactory  to  the  Branch." 
Held,  per  Coekbum  C.  J.  and  Mellor  J., 
that  the  evidence  shewed  that  the  So- 
ciety was,  with  reference  to  some  of  its 
objects,  practically  a  trades  union,  and 
as  such  illegal,  as  being  in  restraint  of 
trade,  and  therefore  the  justices  were 
right  in  refusing  to-  convict;  Hannen 
and  Hayes  JJ.  dissentientibus :  for,  per 
Hannen  J.,  the  evidence  did  not  prove 
that  the  members  of  the  Society  had  as 
a  body  sanctioned  the  abuse  of  the  rules 
for  illegal  purposes,  or  that  the  funds  of 
the  Society  had  been  applied  to  the  sup- 
port of  illegal  strikes ;  and,  per  Hayes 
J.,  the  rules  read  in  connection  with  the 
evidence  did  not  shew  that  the  Society 
was  established  for  an  illegal  purpose 
in  restraint  of  trade.  Farrerf  appt.. 
Close,  respt,  553. 

GAOLER. 

Stat.  4  6.  4.  c.  64.  s.  75.  enacted 
*'  thai  all  actions  commenced  against 
any  person  for  any  thing  done  in  pur- 
suance of  this  Act"  shall  be  tried  in  the 
county  where  the  facts  were  committed, 
and  commenced  within  six  months  after 
the  fact  committed,  llie  Prisons  Act, 
1865,  28  &  29  Vict.  c.  126.  s.  73., 
Schedule  IIL,  repeals  stat.  4  6. 4.  c.  64., 
but  sect  74,  subs.  2.  provides  that  the 
repeal  shall  not  affect  "any  right  or 
privilege  acquired"  under  it.  A.  was 
delivered  bv  the  sheriff  into  the 
custody  of  the  gaoler  of  a  county  gaol 
under  a  warrant,  in  the  margin  of  which 
it  was  stated  that  she  was  committed  for 
contempt  in  not  putting  in  her  answer 
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to  a  bill  in  Chancery.  Stat.  4  O.  4. 
c,  64.  was  in  force  during  the  time  of 
her  imprisonment.     Held, 

1.  That  an  action  of  treapaat  lay 
against  the  gaoler  for  not  discharging 
A.  out  of  custody  in  pursuance  of  stat. 
11  6.  4  &  1  IV.  4.  c.  36.  t.  15.  rule  5. 

2.  That  the  protection  given  to  the 
gaoler  by  stat.  4  O.  4.  c.  64.  #.  75.  was 
saved  by  stat.  28  &  29  Viet.  c.  126.  t.  74. 
subs  2.     But 

3.  That  the  detention  of  A,  was  not 
an  act  done  in  pursuance  of  stat.  4  G.  4. 
c.  64.    Moone  v.  Aoj^,  421. 

GENERAL  AVERAGE.  ' 
See  Insurance,  Marine,  L 

GOVERNOR. 
Of  colony.   SeeCoibiiy. 

GRAVEL  PIT. 
See  Limitation,  I.,  II. 

HERBAGE. 
Grant  of.     See  Limitation,  II. 

HIGHWAY. 

1.  A.  having  a  right  of  pasturage  on 
the  sides  of  a  highway  not  passing  over 
any  common  or  waste,  or  uninclosed 
ground,  sent  his  cattle  to  depasture 
there  with  a  keeper,  who  permitted 
them  to  stray  on  the  hiffhway.  Held 
an  offence  within  The  Highway  Act, 
1864.  27  &  28  Vict.  p.  lOU  f.  25.,  for 
which  A,  was  answerable.  Golding, 
appt..  Stocking,  respt.  Freeston.  appt., 
Casswell,  respt.,  348. 

IL  1.  There  cannot  be  adedication  of 
a  highway  with  a  reservation  to  destroy 
or  resume  it. 

2.  There  may  be  a  dedication  of  a 
footpath  across  an  arable  field  with  a 
reservation  of  the  right  to  plough  up 
the  path  in  due  course  of  farming. 

3.  Where  as  far  back  as  living  memory 
goes  the  public  have  enjoyed  a  right  of 


way  across  a  field,  and  the  owner  or 
occupier  has  ploughed  up  the  whole  of 
the  field,  including  the  footpath,  the 
presumption  is  that  the  owner  dedicated 
the  way  subject  to  the  right  of  plough- 
ing it  up.  Mercer,  appt.,  Woodgate, 
respt,  833. 

in.  By  the  Public  Health  Act,  1848, 
11  &  12  Vict.  c.  63.  s.  68.,  all  streets 
being  or  which  at  any  time  become 
highways  within  any  district  shall  vest 
in  and  be  under  the  management  and 
controul  of  the  Local  Board  of  Health. 
By  sect.  1 17  the  Local  Board  of  Health 
within  the  limits  of  their  district  shall 
exclusively  execute  the  ofliceof  surveyor 
of  highwavs,  and  have  all  such  powers, 
duties  and  liabilities  as  any  smreyar. 
By  The  First  Public  Health  Supple- 
mental Act,  1852,  15  k  16  Fid.  c.  42. 
s,  13.,  the  term  '*  highways"  in  stat.  11 
&  12  Viet,  c.  63.  s,  68.  "  shall  mean  any 
highway  repairable  by  the  inhabitants 
at  large."  Declaration  against  a  Local 
Board  of  Health  for  permitting  a  public 
footway  in  their  district  which  it  was 
their  duty  to  repair  to  be  out  of  repur, 
whereby  the  plaintiff*  was  injured.  On 
demurrer,  held, 

1.  That  the  declaration  sufficiently 
averred  that  it  was  a  highway  repairable 
by  the  inhabitants  at  large.    But 

2.  That  the  action  could  not  be  main- 
tained. Oibeon  v.  The  Mayor,  Sfc,  of 
Preston,  942. 

Repair  of.    See  Paving  Act. 

Surveyors  of.    See  Limitation,  T.,  11. 


HIGHWAY  ACT. 

1862,     See  Paving  Act. 
1864.    See  Highway,  I. 

HORSES. 
See  Cattle. 

HUSBAND  AND  WIFE. 

Where  husband  and  wife  resided  in  a 
house  until'the  husband  became  lunatic, 


ILLEGALITY. 


INSURANCE. 


1069 


and  the  wife  continued  to  reside  in  it 
after  his  removal  to  a  lunatic  asylum, 
she  haa  no  authority  to  pledge  his  credit 
for  necessary  repairs  if  she  receives  from 
his  estate  means  sufficient  for  the  repairs. 
Richardson  v.  Du  Bois,  830. 

See  Js^ttrance^  Life,    Poor,  UL 

ILLEGALITY. 
See  Contract.    Friendly  Society. 

INCLOSURE  ACT. 
See  Limitation,  IL 

INDEMNITY. 
Act  of.     See  Colony, 
Contract  of.    See  Bankruptcy  Actj  V. 

INDICTABLE  OFFENCE. 

1.  When  a  charge  or  complaint  is 
made  before  a  magistrate  that  any  person 
has  committed  an  offence  specified  in 
sut.  22  &  23  Vict.  c.  17' 9.  2.,  and  he 
refuses  to  commit  or  to  bail  the  person 
charged,  he  is  bound  to  take  the  recog- 
nizance of  the  prosecutor  if  the  informa- 
tion discloses  an  indictable  offence ;  and 
this  Court  will,  by  rule  or  mandamus, 
require  him  to  do  so :  aUter,  if  it  does 
not.    Therefore, 

2.  Where  the  oS*ence  charged  was  of 
a  conspiracy  by  three  persons,  two  of 
whom  were  members  of  the  House  of 
Lords,  to  deceive  the  House  and  pre- 
vent the  prayer  of  a  petition  presented 
by  the  prosecutor  being  granted,  bv 
making  statements  in  the  House  which 
they  knew  to  be  false,  the  magistrate 
was  right  in  refusing  to  take  the  recog- 
nizance of  the  prosecutor. 

3.  A  motion  for  a  mandamus  cannot 
be  made  by  an  applicant  in  person 
unless  he  be  a  member  of  the  bar.  Ex 
parte  Wason,  680. 


Life. 
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The  plaintifTs  wife  being  a  minor,  and 
entitled  under  the  will  of  her  father  to 
2271'  on  her  attaining  twenty-one  years, 
the  trustees  under  the  will  advanced  to 


the  nlaintiff  200/.  on  the  guarantee  of  a 
thira  person,  who  made  it  a  condition 
that  an  insurance  should  be  effected  on 
the  life  of  the  wife.  A  policy  was  ac- 
cordingly effected  by  her  as  tne  wife  of 
the  plaintiff  on  her  own  life.  Held, 
that  the  policy  was  void  by  stat.  14  G.  3. 
c.  48.  #.  2.,  on  the  ground  that  the 
name  of  the  plaintiff  was  not  inserted  aa 
the  name  ol  a  person  interested  in  it. 
Evan$  ▼.  BignoM,  621. 

Marine. 

I.  The  plaintiffs,  on  behalf  of  the  Fi- 
nance Minister  of  the  Sultan  of  Turkey, 
effected  a  policy  of  insurance  in  Londdh 
'*  un  five  boxes  containing  bar  gold,  value 
52,000/.,  in  the  ship  or  vessel  called 
Tke  Dutchman,**  '*  at  and  from  London 
to  Constantinople,  with  leave  to  call  at 
Havre  and  intermediate  ports,  including 
all  risks  from  the  Bank  of  England  until 
safely  delivered  to  the  consignees  at 
Constantinople**  The  usual  perils  were 
insured  against,  and  there  was  the  usual 
suing  and  labouring  clause.  On  the 
day  after  the  insurance  was  effected  The 
Dutchman  was  transferred  to  Russian 
owners,  who  received  a  certificate  from 
the  Russian  Consul  in  England,  in  which 
her  name  was  changed.  An  entry  of 
the  certificate  was  made  in  the  registry 
book  at  Water/ord,  to  which  the  ship 
belonsed.  Neither  the  plaintiffs  nor 
the  defendant  knew  until  after  the 
termination  of  the  voyage  that  she  had 
ceased  to  be  a  British  ship.  She  was 
entered  and  cleared  outwards  as  a 
Russian  vessel,  and  sailed  with  the  gold 
and  other  cargo  on  board,  and  was 
stranded  near  OaUipoli,  within  the 
jurisdiction  of  the  port  of  Constant 
tinople*  The  gold  was  landed  by  the 
captain  and  deposited  with  the  Russian 
consul  at  GaUipoli  before  any  expense 
was  incurred  in  respect  of  saving  the 
cargo.  After  a  survey  of  the  ship  by 
L.  the  ship's  agent  at  Constantinople, 
and  B.,  Lloyd's  agent  there,  a  consider- 
able quantity  of  goods  and  some  part  of 
the  hull,  stores  and  rigging  of  the  ship 
were  saved ;  the  rest  became  a  total 
wreck.  L.  obtained  authority  from  the 
Russian  Ambassador  at  Constantinople 
to  the  consul  at  Oalliprdi,  to  deliver  to 
him  the  gold  and  merchandise  saved, 
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which  was  done  upon  his  siting  an 
undertaking  to  be  responsible  for  all 
the  charges  and  expenses  of  the  Consu- 
late both  at  Constantinople  and  GaUi- 
poll,  and  he  brought  them  to  Constant 
tinople  and  deposited  the  gold  with  the 
Russian  Consul  General  there.  He  was 
appointed  curator  of  the  wreck,  and 
authorised  by  the  Consul  General  to 
deliver  up  the  merchandise  to  the 
owners  on  deposit  by  them  of  20  per 
cent  on  the  value ;  and  the  gold  was 
delivered  to  the  consignees  on  payment 
by  them  of  20  per  cent,  provisional  de- 
posit, and  on  their  signing  a  bond  to 
pay  the  expenses,  and  to  submit  to  the 
general  and  particular  average  to  be 
drawn  up  either  there  or  at  London, 
At  Constantinople  maritime  cases,  such 
as  salvages  and  averages  between  Euro- 
peans are  subject  to  the  decisions  of  the 
Consular  Court  of  the  country  to  which 
the  ship  belongs.  According  to  the 
practice  the  Russian  Consul  at  Con- 
stantinople appointed  three  experts  to 
**'  classify  and  determine  the  averages" 
to  be  paid  by  all  parties  interested. 
They  adjudged  it  to  be  a  case  of  salvage 
rather  than  adjustment  of  averages,  and 
awarded  that  the  expenses  incurred  for 
the  salvage  of  the  goods  should  be 
divided  amongst  the  owners  in  propor- 
tion to  the  respective  value.  If  the 
ship  had  remained  under  the  English 
flag  the  adjustment  would  have  been 
made  according  to  English  law,  and  a 
great  part  of  the  charge  on  the  gold 
would  not  have  been  incurred.  The 
judgment  was  ratified  by  the  Russian 
Ambassador  at  Constantinople,  and,  no 
notice  of  appeal  having  been  lodged 
within  the  time  allowed  for  appealing, 
it  became  definitive  and  binding  upon 
all  parties.  In  an  action  against  the 
underwriters  to  recover  their  proportion 
of  the  amount  which  the  gold  had  con- 
tributed  as  a  partial  loss  by  the  perils 
insured  against.    Held, 

1.  lliat  the  change  in  the  nationality 
of  the  ship  after  the  insurance  had  been 
eflfected  and  during  the  voyage,  did  not 
exempt  the  underwriters  from  liability, 
as  there  was  no  express  warranty  that 
the  ship  should  continue  English,  and 
such  a  warranty  was  not  to  be  implied. 

2.  That  the  loss  upon  the  gold  by 
reason  of   the   per   centage    awarded 


against  the   owners    by   the    RMStiam 
Consular  Court  was  a  general  averaic^ 
loss  and  recoverable  as  such  under  the 
policy,  inasmuch  as 
(1).  The  measure  of  the  loss  bein^ 
governed  by  the  law  of  the  country 
where  the  loss  took  place,  the  de- 
cree of  the  Russian  Consular  Court 
unappealed  against   was    binding 
upon  all  parties,  and  this  Court 
would    not    inquire    whether    the 
proper  law  was  applied,  or  whether 
the  decree  was  right. 
(2).  A    prudent    uninsured    owner 
would  not  have  appealed  against 
the  decree    to    the  Court  at  Si, 
Petersburg, 
(3).  The   loss   was  a  necessary  and 
proximate  effect  of  the  perils  of  the 
seas.     Dent  y.  Smith,  249. 

II.  The  plaintifl^s  were,  in  1861,  owners 
of  the  ship  M.,  and  the  plaintiff  H,  was 
master.  On  the  7th  November,  the  if. 
being  at  Buenos  Ayres,  B.  4*  Co.,  the 
agents  there  for  the  plaintiffs  and  the 
ship,  made  a  contract  on  their  behalf 
for  the  purchase  of  a  cargo  of  bouse 
from  the  slaughter  house  at  a  place  on 
the  coast  called  L.  On  the  13th  H. 
wrote  to  the  other  plaintiffs  that  he  was 
going  to  L.,  describing  it,  and  mention- 
ing that  if  the  underwriters  should 
claim  a  heavy  premium  for  insurance, 
he  would  take  a  small  part  of  the  risk ; 
and  on  the  same  day  B.  Sf  Co.  wrote  to 
the  other  plaintiffs  particulars  respect- 
ing L,  for  their  guidance  in  arranging 
the  insurance,  adding,  "  the  port  may 
be  new  to  your  underwriters,  and  on 
this  account  they  may  be  disposed  to 
ask  a  rather  high  premium."  The 
plaintiffs  in  England'm  the  first  instance 
applied  to  brokers  in  Liverpool  to  effect 
policies  on  cargo  *'  at  and  from  Buenos 
Ayres  to  L,,  near  Cape  Corrientes,  and 
thence,  &c."  A  premium  was  demanded, 
which  the  plaintiffs  considered  high, 
and  withdrew.  They  then  applied  to 
brokers  at  Glasgow,  who,  dropping  out 
any  mention  of  L,,  authorized  C.  4*  Co., 
brokers  at  Liverpool,  to  open  a  policy 
for  3000/.  on  bones  and  bone  ash  "  at 
and  from  Buenos  Ayres  and  port  or 
ports  of  loading  in  the  province  of  Buenos 
Ayres  to  port  or  ports  of  call  &c.  in  the 
United  Kingdom.  .  .  .  premium  at  or 
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under  40«.'*     Upon  tbis  tbe  policy  was 
effected   at  a  premiam  of  405.     Tbe 
premium  cbarj^ed  was  that  wbicb  under- 
writers were  then  usually  charging  on 
bones  and  bone  ash  from  Buenos  Ayres 
direct  to  the  United  Kingdom.     X.  was, 
in  1861,  unknown  to  underwriters  as  a 
place  of  loading,  and  if  underwriters  on 
a  policy  like  that  sued  on  had  been  in- 
formed  that  the  ship  was  going  to  load 
there  they  would  have  required  a  higher 
premium    than    that  charged.      L.  is 
situate  in  the  province  of  Buenos  Ayres^ 
near  to  Cape  Carrientes :    there  is  no 
artificial  port  or  mole,  but  merely  a 
slaughter  house,  and  a  wooden  jetty  or 
pier.    The  place  is  rather  open  to  tbe 
east  and  north  east.    The  roadstead  is 
protected  by  natural  headlands  on  either 
side,  which  form  a  kind  of  bay.  Vessels 
calling  there  have  to  anchor  about  a 
quarter  of  a  mile  from  the  shore  in  the 
roadstead,  and    unload    by  means   of 
lighters  and  small  craft.     There  is  a 
resident  government  magistrate  there. 
The  chief  exports  are  hides,  and  bones 
and  bone  ashes,    lliere  is  a  regular 
trade  between  Buenos  Ayres  and  L.,  but 
not  between  L.  and  Europe.    The  Af. 
was  wrecked  on  her  return  from  L.  to 
Buenos  Ayres,  and  the  cargo  totally  lost. 
Tn  an  action  upon  the  policy :  Held, 

1.  By  the  Queen's  Bench,  and  in  the 
Exchequer  Chamber,  Cleasby  B.  dis- 
sentiente,  that  the  return  of  the  ship 
from  L.  to  Buenos  Ayres  was  not  a 
deviation  which  vitiated  the  policy. 

2.  By  the  Queen's  Bench,  and  in  the 
Exchequer  Chamber  per  Kelly  C.  B., 
Byles  and  Brett  J  J.,  and  Channell  Rnd 
Ptgott  BB.,  Martin  and  Cleasby  BB. 
dissentientibus,  that  Z.  was  a  port  of 
loading  within  the  meaning  of  the  policy. 

3.  By  the  Exchequer  Chamber,  re- 
versing tbe  judgment  of  the  Queen's 
Bench,  that  the  plaintiff's  were  not 
entitled  to  recover,  inasmuch  as:  per 
KMy  C.  B.,  Byles  VLud  Brett  J  J,,  Ckannell 
and  Pigott  BB.,  the  concealment  of  the 
fact  that  the  ship  was  to  load  at  L.,  and 
of  the'  nature  of  the  place,  was  the  con- 
cealment of  material  facts;  that  the 
plaintiffs  bad  not  a  right  to  assume 
that  Lu  was  known  to  the  underwriter, 
nor  had  the  underwriter  waived  further 
information  concerning  it,  nor  was  he 
bound  to  know  it ;  and  therefore  it  was 


the  duty  of  the  assured  to  communicate 
it :  per  fVUles  J.  and  Mar^tn  B.,  the 
policy  was  procured  by  the  concealment 
of  circumstances,  including  the  place 
of  loading,  which,  if  disclosed,  would 
have  enhanced  the  premium:  and  per 
Cleasby  B.,  though  tnere  was  no  obliga- 
tion to  communicate  that  L.  was  a  port 
of  loading  within  the  province  of  Buenos 
Ayres,  or  that  the  destmation  of  the  ship 
was  to  that  port,  the  wording  of  the 
proposal  and  policy  intentionally  hid 
from  the  underwriter  what  was  the  real 
risk  intended  to  be  covered,  and  so 
misled  him  and  gave  him  no  opportunity 
of  ascertaining  that  risk. 

4.  In  the  Exchequer  Chamber,  per 
Martin  B.,  and  semble  per  Kelly  C.  B.. 
Byles  Kud  Brett  J  J.,  Channell  sjko.  Pigott 
BB.,  that  the  facts  would  have  sup- 
ported a  plea  of  fraud.  Harrower  v. 
Hutchinson^  469- 

III.  The  plaintiffs,  on  behalf  of  the 
owner,  in  1863  insured  with  the  defend- 
ants to  the  amount  of  5000/.  on  goods 
valued  at  11,500/.,  per  the  ship  D.,  from 
Liverpool  to  Matamoras,  against  the 
usual  perils,  including  *'  takings  at  sea, 
arrests,  restraints  and  detainments  of 
all  kings,  princes  and  people";  and  the 
policv  contained  a  sue  and  labour  clause, 
which  declared  that  "  the  acts  of  the 
insurer  or  insured  in  recovering,  saving 
or  preserving  the  property  insured  shall 
not  be  considered  a  waiver  or  accept- 
ance of  abandonment."  The  ship  sailed 
with  the  goods  on  board,  and  was,  on 
the  5th  November,  1863,  seized  by  a 
cruiser  of  the  United  States  and  taken 
to  New  Orleans,  where  a  suit  was  imme- 
diately instituted  by  the  captors  in  a 
Prize  Court  against  the  ship  and  cargo 
for  the  purpose  of  having  them  ad- 
judged a  lawful  prize.  The  owner  of 
the  goods  intervened  and  conducted  the 
litigation  so  successfully  that  on  the 
16th  June,  1864,  the  Prize  Court  eXNew 
Orleans  gave  judgment  against  the  cap- 
tors and  decreed  the  restitution  of  the 
ship  and  cargo.  On  the  1st  July  the 
captors  appesded,  and,  in  consequence, 
the  judgment  of  restitution  was  sus- 
pended till  the  decision  of  the  Court  of 
appeal.  On  the  12th  September  the 
assured  sent  to  the  defendants  a  formal 
notice  of  abandonment,  which  they  re- 
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fated  to  accept.  Oo  tbe  7th  Deeefkber, 
1864«  and  again  on  the  9th  February, 
1865,  the  assured  informed  the  under- 
writers that  endeavours  were  being 
made  in  New  Orleans  to  sell  the  ship 
and  cargo  and  that  he  was  endeavouring 
to  prevent  the  sale  of  the  cargo,  and 
requested  them  to  assist  in  giving  bail 
to  prevent  it.  The  underwriters  on 
each  occasion  refused  to  interfere.  On 
the  24th  AprU,  1865,  a  Prise  Commis- 
sioner reported  to  the  Judge  of  the 
Prize  Court  the  ruinous  condition  of 
the  goods  on  board  the  ship,  and  sug- 
gested the  propiietv  of  ordering  an 
immediate  sale,  wbicn  the  Court  there- 
upon ordered,  and  on  the  25th  Maif  they 
were  sold  and  the  proceeds  paid  into 
Court.  When  the  question  arose  as  to 
giving  bond  or  bail  to  prevent  the  sale 
of  the  goods  the  money  in  use  in  the 
United  States  was  a  paper  currency,  and 
the  ship  and  goods  were  appraised  in 
that  currency,  and  the  bond  or  bail  must 
have  been  given  in  that  currency.  The 
paper  currency  was  subject  to  great 
and  sudden  fluctuations  in  value  in  con- 
sequence of  the  war  between  the  United 
States  and  the  Confederate  States,  and 
was  then  at  from  250  to  280.  On  the 
13th  Juiy^  1865,  upon  receipt  of  the 
intelligence  of  the  sale  of  the  goods 
under  the  decree,  the  assured  gave 
a  fresh  notice  of  abandonment,  which 
was  again  refused :  Held,  the  Court 
having  power  to  draw  inferences  of  fact, 

1.  By  the  Queen's  Bench,  that  the 
declaration  in  the  sue  and  labour  clause 
did  not  prevent  the  acta  of  the  insurer 
or  insured  from  having  the  effect  pro- 
perly due  to  them  as  evidence  that  tbe 
parties  had  made  their  choice. 

2.  By  the  Queen's  Bench  and  Ezche- 
Quer  Chamber,  that  upon  the  capture 
toe  owner  of  the  goods  had  a  right  to 
elect  to  treat  the  loss  either  as  partial  or 
total. 

3.  By  the  Queen's  Bench  and  Exche- 
quer Chamber,  that  the  election  by  the 
assured  to  treat  the  seisure  and  deten- 
tion as  a  partial  loss  did  not  prevent  them 
from  claiming  for  a  total  loss  if  a  change 
of  circumstances  occurred  which  made 
the  loss  actually  total.    But, 

4.  By  tbe  Queen's  Bench,  sembk 
contra  per  KeUy  C.  B.  in  the  Exchequer 
Chamber,  that  the  prolongation  of  the 


litigation  bj  the  appeal  of  the  captors 
was  not  more  than  might  have  been 
reasonably  anticipated  when  the  ship 
and  cargo  were  first  libelled  ;  and  there- 
fore the  appeal  on  the  1st  Jnly^  1 864. 
did  not  amount  to  such  a  change  oi 
circumstances  as  would  lustify  the  as- 
sured in  changing  their  electaoo- 

5.  By  the  Queen's  Bench  and  Ezche- 

J|uer  Chamber,  that  the  depositing  the 
uU  value  of  the  goods  or  giving  se- 
curity to  pay  the  full  value  of  the  goods 
in  paper  currency  was  not  a  step  which 
a  prudent  uninsured  owner  voiild  have 
adopted  to  prevent  the  sale,  and  there- 
fore the  assured  were  entitled  to  recover 
for  a  total  loss. 

6.  Queere,  whether  notice  of  abandon- 
ment was  necessary  ?  Stringer  v.  Tke 
English  and  Scottish  Marine  lusmanet 
Company  {Limited)^  770. 

IV.  On  therihAuyust,  1866, tlie agenU 
of  the  owners  of  the  ship  C,  then  lying 
at  Bombay,  chartered  her  at  lAverpooi 
for  a  voyage  from  Howland's  Island  to  a 
port  in  the  United  Kingdom  for  a  cargo 
of  guano,  freight  to  be  paid  at  port  t^ 
discharge,  the  ship  to  be  at  HomUauCs 
Island  on  or  before  the  1st  Jane,  1867t 
or  the  charterer  to  have  the  option  of 
declaring  the  charter  void.  On  the  7th 
September,  1S66,  the  plaintiff,  on  behalf 
of  tbe  owners  of  the  C,  effected  an  in- 
surance with  the  defendant  at  and  from 
Bombery  to  Howland's  Island,  while  there, 
and  thence  to  any  port,  &c.  in  the  United 
Kingdom,  on  freight  chartered  or  other- 
wise valued  at  3600/.  in  the  ship  C.  It 
was  lawful  for  the  ship  to  sail  to  and 
touch  and  stay  at  any  ports  whatsoever 
without  prejudice  to  tne  insurance, which 
was  against  the  usual  perils.  On  the 
4th  September,  the  C  sailed  in  ballast 
under  the  charter  from  Bombay  for  HoW' 
land's  Island.  She  got  out  of  her  course, 
and  on  the  26th  December  ran  ashore  on 
the  coast  of  New  Zealand.  The  owners 
declined  to  furnish  the  funds  necessary 
for  repairing  her,  and  the  captain  wa«i 
unable  to  borrow  money  on  a  bottomry 
hood  except  on  condition  that  he  would 
charter  the  C.  to  the  lender  for  a  cargo 
of  timber  from  New  Zealand  to  EnglaiuL 
Ultimately  the  C.  was  abandoned  to  the 
holder  of  the  bottomry  bond ;  the  repairs 
were  completed  and  a  cargo  of  timber 
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brought  to  Enaland  for  the  holder  of  the 
bottomry  bond.  At  the  trial  a  verdict 
was  entered  for  the  plaintiff,  with  leave 
to  move  to  enter  it  for  the  defendant, 
the  Court  to  have  power  to  draw  in- 
ferences of  fact.    Held, 

1.  That  when  the  C.  sailed  from  Bom- 
bay the  chartered  freight  had  come  into 
existence,  and  the  owners  had  an  in- 
snrable  interest  in  it. 

2.  That  the  terms  of  the  charterparty 
which  allowed  the  C.  to  take  in  a  cargo 
on  the  passage  from  Bombay  to  Hoio- 
lantTs  Island  did  not  prevent  the  interest 
from  attaching. 

3.  Quare,  whether  the  policy  would 
applv  to  freight  which  mignt  be  earned 
on  the  passage  from  Bombay  to  How- 
land's  Island  f 

4.  Held,  that  it  was  a  question  for  the 
jury  whether  there  was  a  total  loss  by 
the  perils  of  the  sea.  But  there  was 
abundant  evidence  in  the  affirmative. 
Barber  v.  Fleming,  879* 

INTERROGATORIES. 

See  Slander, 

IRISH    BANKRUPT  AND  INSOL- 
VENT  ACT. 

See  Bankruptcy  Act,  I. 

IRISHMAN. 
See  Poor,  III. 

IRREMOVABILITY. 
See  Poor,  II. 

ISLE  OF  MAN. 
See  Ztmt/aft'off,  III. 

JAMAICA. 
See  Colony. 

JOINT  STOCK  COMPANY. 

By  The  Companies  Act,  1862,  26  &  26 
Vict.  c.  89*  s.  1 61.,  where  a  Company 
is  proposed  to  be  wound  up  &c.,  the 
Uquidators  may,  with  the  sanction  of  a 


special  resolution,  enter  into  an  arrange- 
ment which  shall  be  binding  on  nie 
members  ;  subject  to  this  proviso,  that 
if  any  member  expresses  his  dissent 
from  the  resolution  he  may  require  the 
liquidators  either  to  abstain  from  carry- 
ing the  resolution  into  effect,  or  to 
parchase  the  interest  held  by  him  at  a 
price  to  be  determined  in  manner  there* 
inafter  mentioned,  *'  such  purchase 
money  to  be  paid  before  the  (Jompany 
is  dissolved,  and  to  be  raised  by  the 
liquidators  in  such  manner  as  may  be 
determined  by  special  resolution."  By 
sect.  162,  "  the  price  to  be  paid  for  the 
purchase  of  the  interest  of  a  dis- 
sentient member  may  be  determined  by 
agreement,  but  if  the  parties  dispute 
about  the  same  such  dispute  shall  be 
settled  by  arbitration  ;  and  for  the  pur- 
poses of  such  arbitration  the  provision 
of  The  Companies  Clauses  Consolida- 
tion Act,  1845,  with  respect  to  the 
settlement  of  disputes  by  arbitration, 
shall  be  incorporated  with  this  Act.'* 
The  Companies  Clauses  Consolidation 
Act,  1845,  does  not  provide  for  the 
appointment  of  an  umpire  except  in  a 
dispute  between  a  claimant  and  a  railway 
Company;  sect.  131.  By  the  articles 
of  association  of  a  Company  formed 
and  incorporated  under  stat.  25  &  26 
Vi^t  c.  89.y  it  was  provided  that  any 
difference  between  the  Company  and  a 
shareholder  should  be  referred  to  arbi- 
tration, and  that  if  the  arbitrators  did 
not  appoint  an  umpire  an  umpire  might 
be  appointed  by  a  Judge  under  The 
Common  Law  Procedure  Act,  1854. 
Declaration  upon  an  award  made  by  an 
umpire  appointed  by  a  Judge  in  favour 
of  a  dissentient  shareholder  under  cir- 
cumstances provided  for  in  secte.  161, 
162.  Equiteble  plea.  That  the  pkintiff 
was  indebted  to  the  defendants  in 
respect  of  a  call  upon  his  shares,  and 
the  shares  were  liable  to  forfeiture ;  that 
the  defendants  were  proposing  to  re- 
constitute their  bank,  and  that  it  was 
agreed  that  in  consideration  that  they 
would  forbear  from  pressing  the  pay- 
ment of  the  money  due  to  them 
and  would  abstain  from  forfeiting  the 
shares,  the  plaintiff  would  consent  to 
the  winding  up  of  the  Company  if 
authorized  by  a  general  meeting,  and 
would  vote   for   the   resolution,     and 
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exchanffe*hi8  tbaret  for  sbares  in  the 
reconstituted  bank ;  that  the  defendants 
forbore  from  pressing  the  payment,  &c  ; 
that  the  proposal  was  authorised  by  a 
general  meeting.    Held,  on  demurrer, 

1.  That  notwithstanding  sect.  162  of 
The  Comoanies  Act,  1862,  the  Judge 
had  jurisaiction  under  the  articles  of 
association  to  make  the  appointment  of 
the  umpire. 

2.  I'hat  the  Judge  had  also  jurisdic- 
tion under  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  e.  125.  s.  12. ; 
on  the  authority  of  In  re  Lordj  I  K,  ^ 
J.  90. 

3.  That  the  plaintiff  was  entitled  to 
maintain  the  action. 

4.  That  the  plea  only  alleged  ground 
for  a  cross  action,  and  was  no  answer  to 
the  action.  De  Rosaz  v.  The  Anglo- 
Italian  Bank^  Limited,  354. 

See  Libel 


JUDGMENT. 
Plea  of.    See  lAmitation,  III. 
Setting  aside.    See  Appearance, 

JURISDICTION. 
Of  arbitrator.    See  Award,  IE. 

Of  Court'of  equity.    See  Award,  I. 

Of  Court  of  Queen's  Bench.  See  Ofice, 
Writ  qf  RestUution. 

Of  Judge.    See  Joint  Stock  Company. 

Of  Judge  of  Sheriffs  Court.    See  Cen- 
tral  Criminal  Court, 

Of  justices.    See  Special  Const  ablet, 

JUSTICES. 
Case  stated  by.    See  Market,  I. 

LANDLORD  :AND  TENANT. 
See  Lessor  and  Lessee. 


LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 

1.  Where  a  claim  for  compeosalioD  for 
injuriously  affecting  land  oarini^  been 
referred  to  arbitration  under  The  Lands 
Clauses  Consolidation  Act,  1843,  8  &  9 
Vict.  c.  18.  s.  68.,  without  prejudice  to 
the  right  of  the  Compan?  to  dispute 
the  claim,  and  an  award  having  oeen 
made,  a  mandamus  is  obtuned  com- 
manding the  Company  to  take  up  the 
award,  a  return  that  the  land  had  not 
been  injuriously  affected  is  good.  Tke 
Queen  v.  The  Cambrian  RaUway  Com* 
pony,  315. 

II.  1.  In  order  to  entitle  a  claimant  to 
compensation  under  The  Lands  Clauses 
Consolidation  Act,  1845,  6  &  9  Vtct. 
c.  18.  s.  68.,  there  must  be  an  injury  to 
the  land  or  some  interest  in  it  which 
would  have  been  the  subject  of  an  ac- 
tion before  the  statute. 

2.  llie  claimants  carried  on  business 
as  potters  on  premises  in  a  street  run- 
ning down  to  the  Thames,  and  about 
seventy  yards  from  it :  at  the  end  of  the 
street  there  was  a  public  riffht  of  dipping 
for  and  taking  water ;  and  at  the  end  of 
another  adjoining  street  there  was  a 
public  draw  dock  for  barges.  The 
claimants  in  carrving  on  their  business 
had  used  the  puolic  right  of  fetching 
water  from  the  river  and  bringing  barges 
to  the  draw  dock.  The  Metropolitan 
Board  of  Works,  in  constructing  the 
Thames  Embankment  under  the  powers 
of  Stat.  26  k  27  Vict,  c,  75.,  which  io- 
corporates  The  Lands  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  18., 
obstructed  the  right  of  fetching  water 
and  of  bringing  barges  to  the  dock. 
Held,  that  this  was  not  an  injunont 
affecting  of  the  claimants'  premises 
within  sect.  68  of  sUU  8  &  9  Viet.  c. 
18.,  and  therefore  they  were  not  entitled 
to  compensation.  The  Queen  v.  The 
Metropolitan  Board  qf  Works,  391- 

See  Lessor  and  Lessee,  L 

LAW. 
Compulsion  of.  See  Lessor  and  Lessee^  I. 
Martial.    See  Colony. 
Of  colony.    See  CoAiay. 


LEASE. 


LESSOR  AND  LESSEE.      1075 


LEASE. 

See^Les3or   and  Lessee, 
JPur chaser,  II. 


Vendor   and 


LEASEHOLDS. 
See  Vendor  and  Purchaser,  XL 

LESSOR  AND  LESSEE. 

T.  Action  on  a  covenant  contained  in 
a  lease  of  premises  f^ranted  by  the  de- 
fendant to  the  plaintiff  in  1840  for  a 
term  of  eighty-nine  years,  wherebv  the 
defendant  covenanted  that  neither  he  or 
his  assigns  would  during  the  term  per- 
mit to  be  built  anv  messuage,  &c.  on  a 
paddock  fronting  the  demised  premises. 
Breaches.  First.  That  the  defendant  dur- 
ing the  term  permitted  a  railway  station 
to  be  built  on  the  paddock.  Second. 
That  the  defendant  assigned  the  paddock 
to  The  L.  B.  Sf  S.  C.  Railway  Company, 
who  erected  a  railway  station  on  the 
paddock.  Plea,  that  after  the  making 
of  the  deed  the  Company  required  to 
take  the  paddock  under  powers  given 
them  by  Act  of  Parliament  in  1862  for 
purposes  for  which  they  were  by  the 
Act  empowered  to  take  the  same ;  that 
the  paddock  was  land  which  the  Com- 
pany were  empowered  to  take  compul- 
sorily  for  the  purposes  of  the  undertaking 
authorized  by  the  Act,  and  that  the 
Company,  under  the  powers  so  con- 
ferred, did  compulsorily  purchase  and 
take  the  paddock,  and  that  the  assign- 
ment by  the  defendant  to  the  Company 
was  the  assignment  in  completion  of 
that  compulsory  purchase;  that  the 
Company  afterwards  built  on  the  pad- 
dock the  erections  complained  of,  wnich 
were  erections  reasonably  required  for 
the  purposes  of  the  undertaking  autho- 
rized by  the  Act,  and  that  except  as 
aforesaid  the  defendant  did  not  permit 
the  erections  to  be  built.  Demurrer. 
Replication.  That  the  erections,  though 
reasonable,  were  not  necessary  or  com- 
pulsory for  the  Company  to  build. 
Demurrer.     Held, 

1.  That  under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict. 
c.  18.  s>  75.,  which  makes  it  imperative 


that  the  owner  of  land  shall,  on  the 
performance  of  the  conditions  imposed 
on  the  Company,  when  required  so  to 
do,  duly  convey  the  land  to  the  Com- 
pany, &c.,  The  L.  B.  ^  S.  C.  Railway 
Company  were  assignees  of  the  land  not 
by  tne  voluntary  act  of  the  defendant, 
but  bv  compulsion  of  law. 

2.  That  tne  defendant  was  discharged 
from  his  covenant  by  the  subsequent 
Act  of  Parliament,  which  put  it  out  of 
his  power  to  perform  it ;  at  this  dis- 
charge extended  to  acts  which  the 
Company  were  by  the  Act  of  Parliament 
empowered  to  do  as  well  as  those  which 
they  were  compelled  to  do.  Baily  v. 
Sir  C.  IV.  C.  de  Crespigny,  Bart.,  1. 

II.  1.  In  a  parol  demise  there  is  an 
implied  contract  on  the  part  of  the  tenant 
that  at  the  expiration  of  the  tenancy  he 
will  deliver  up  vacant  possession  of  the 
premises  to  the  landlord. 

2.  Where  a  lessee  under  a  parol  de* 
mise  underlet  part  of  the  premises,  and 
at  the  end  of  the  tenancy  the  under- 
lessee  having  received  due  notice  to 
quit  refused  to  go  out  of  possession, 
and  the  lessor  brought  ejectment  and 
recovered  possession :  I^ld,  that  the 
lessor  was  entitled  to  recover  from  the 
lessee  the  rent  for  the  time  he  was 
kept  out  of  possession,  and  the  costs  of 
the  ejectment. 

3.  Where  to  a  declaration  on  con- 
tract there  is  a  plea  of  payment  which 
could  not  have  been  intended  to  admit 
the  liability  contended  for  by  the  plaintiff, 
the  Court  will  allow  the  defendant  to 
amend.    Henderson  v.  Squire,  IS3. 

III.  A  lease  of  premises  for  fourteen 
years  contained  a  covenant  by  the  lessees 
not  to  assign  or  part  with  the  possession 
without  the  written  consent  of  the  land- 
lord ;  with  a  proviso  for  re-entry  in  case 
the  lessees  should  fail  in  the  observance 
or  performance  of  any  of  the  covenants. 
The  landlord,  by  a  letter  addressed  to 
IV.,  assented  to  a  transfer  of  the  lease 
by  the  lessees  to  W.  on  the  same  terms 
as  those  on  which  the  lessees  held  it, 
adding,  **  it  will  be  necessary  for  you  to 
write  me  accepting  these  terms."  IV» 
entered  into  possession  without  any 
formal  assignment,  and  afterwards,  by 
the  written  licence  of  the  landlord,  as- 
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ngned  to  tnitteet  for  W*u  creditora, 
who,  without  the  consent  of  the  land- 
lord, sold  the  term  to  the  defendant. 
In  ejectment  on  the  ground  of  for- 
feiture : 

1.  Ueld/by  the  Exchequer  Chamber^ 
affirming  the  judgment  of  the  Queen's 
Bench,  Uiat  there liad  been  no  breach  of 
covenant  hj  the  lessees,  as  the  landlord 
had  given  his  consent  to  W.  going  into 
possession  without  a  transfer  of  the 
lease. 

2.  Semble^  per  Ckammdl  B.  The  pro- 
viso for  re-entry  applied  only  to  the 
breach  of  affirmative  covenants.  West 
V.  Dobb,  967- 


LEX  LOCI. 


See  CoUmy,    lusuramee,  Marme^  I. 


LIBEL. 

1 .  A  Joint  Stock  Company,  limited, 
is  liable  to  an  action  for  libel. 

The  plaintiff  in  an  action  for  libel  was 
manager  of  a  Joint  Stock  Company, 
Limited.  The  auditors  in  making  up 
the  year's  accounts  issued  a  report  to 
the  shareholders,  and  at  the  foot  of  the 
accounts  they  remarked,  *'llie  sharfr- 
holders  will  observe  that  there  is  a 
charge  of  1306/.  \s.  7d,  for  deficiency 
of  stock  which  the  manager  is  responsi- 
ble for.  His  accounts  have  been  badly 
kept,  and  have  been  rendered  to  us  very 
irregularly."  The  directors  presented 
this  report  to  the  shareholders  at  the 
annual  meeting,  at  which  it  was  re- 
solved that  the  report  should  be  printed 
and  sent  to  all  the  shareholders.    Held, 

3.  That  the  report  of  the  directors 
was  a  privileged  communication,  and 
the  mode  of  publishing  it  was  reason- 
able and  proper. 

3.  That,  there  being  no  intrinsic  or 
extrinsic  evidence  of  malice,  there  was 
no  question  to  be  left  to  the  jury. 
Lawless  v.  Tke  AngJo'Egyptian  Cotton 
and  Oil  Company,  Limited,  226. 

See  Slander. 


LICENSING  MEETING. 
See  Beerkomse, 

LIMITATION. 

I.  A  gravel  pit  and  a  road  to  it  were 
allotted    by  commissioners  under   an 
Inclosure  Act  to  the  surveyors  of  hij^- 
ways  of  a  hamlet  for  the  repair  of  its 
roads  and  ways.     From  1837  to  1863 
the  surveyors  ceased  to  take  gravel  from 
the  pit  or  to  use  the  road,  and  took  oo 
steps  to  assert  their  right  to  the  pit  or 
road,  but  got  gravel  for  the  repair  of 
the  highways  from  another  pit  two  miles 
off,  which  they  purchased  from  time  to 
time  from  the  plaintifPs  father  and  from 
the  plaintiff.    The  land  allotted  for  the 
roaa  and  gravel  pit  was  entirely  sur- 
rounded  by  old  enclosures  belonging 
and  land  allotted  to  the  plaintiff's  pre- 
decessors in  tide.  In  1837  the  tenant  of 
the  greater  part  of  the  land  in  which 
the  pit  was  situated  filled  up  part  of  the 
pit,  and  from  that  time  cultivated  the 
surface  as  arable  land,  together  with  the 
adjacent  parts  of  the   field.    In   1839 
ifnother  tenant  ploughed  up  the  remain- 
ing portion  of  the  pit,  wnich  abutted 
upon  land  in  his  occupation,  and  also 
the  allotted  road,  which  passed  through 
other  land  in  his  occupation ;  and  both 
continued  to  be  cultivated  by  the  plain- 
tiff's tenants  as  arable  land  from  that 
time  till  1863.    In   1844  the  tenant  of 
the  plaintiff,  who  was  in  occupation  of 
the  surface  of  the  greater  part  of  the  pit, 
was  elected  one  of  the  surveyors  of  the 
highways,  and  held  that  office  for  one 
year.     On  a  special  case  giving  the 
Court  power  to  draw  inferences  of  feet: 
Held, 

1.  That  actual  possession  of  the  gra- 
vel pit  and  road  was  taken  by  the 
tenants  of  the  adjoining  lands  in  1S37 
and  1839*  and  therefore  Uie  titie  of  the 
surveyors  of  highways  to  the  gravel  pit 
and  road  had,  by  the  operation  of  stat. 
3  &  4  fT.  4  c.  27.  ss.  2.  3.  34..  become 
extinguished. 

2.  That  the  circumstance  of  the  ten- 
ant occupying  part  of  the  pit  being 
elected  survevor  of  highwavs  after  pos- 
session had   been  taken  of  it,  did  not 
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intermpt  the  mnning  of  the  period  of 
limitation,  as  the  character  ot  his  pos- 
session as  tenant  under  the  plaintiff 
was  not  altered  during  bis  year  of  office. 
Smithy.  Stocks,  701. 

II.  An  Inclosure  Act.  31  O.  3.  c.  Ixi., 
directed  the  Commissioners  to  set  out 
land  for  getting  stone,  &c.  for  repairing 
the  parish  roads^  which  should  be  vested 
in  the  surveyors  of  highways  and  their 
successors,  and  enacted  that  all    the 
grass  and  herbage  growing,  arising,  and 
renewing  on  the  roads  and  on  the  land 
to  be  set  out  and  appointed  for  getting 
stone,  &c.  should  belong  to  and  be  the 
property  of  the  persons  to  whom  the 
Commissioners  should  allot  the  same, 
exclusive  of  all  other  persons  whomso- 
ever, or  should   be   applied    to    some 
parochial  or  other  use  or  purpose.    The 
Commissioners,  in  pursuance  of  the  Act, 
awarded,  set  out,  allotted  and  appointed 
to  the  surveyors  of  highwavs  and  their 
successors  an  allotment  No.  168,  con- 
taining 1  acre,  save  and  except  the  grass 
and  herbage  thereof,  upon  trust  and  for 
the  purpose  of  getting  stone  &c.  for  re- 
pairing the  roads,  and  they  awarded,  set 
out,  allowed  and  assigned  to  P.  and  his 
heirs  contiguous  allotments.  No.   157 
and  No.  159t  together  with  the  grass 
and  herbage  of  No.  158;  they  also  or- 
dered and  directed  that  the  grass  and 
herbage  growing,  arising,  and  renewing 
on  the  public  roads  and  ways  should  be 
let  from  year  to  year,  and  the  moneys 
arising  thereby  be  applied  to  the  repair 
of   the  highways,  &c.     The  surveyors 
obtained  gravel  for  the  highways  from 
No.  158  down  to  the  year  1813,  when 
they  discontinued  to  do  so,  and  pur- 
chased gravel  from  pits  in  the  neigh- 
bouring parishes ;  and  thenceforth  until 
1858  they  never  entered  upon  or  exer- 
cised in  No.  158  anv  right  under  the 
award.    In  1813  P.  built  a  cottage  and 
barn,  and   other  buildings  on  part  of 
No.  158,  and  enclosed  part  of  it  with  a 
fence;  he  also  cut  off  a  comer  of  it, 
which  had  ever  since  formed  part  of  the 
adjoining  arable  field,  and  cleared  out 
the  old  pit,  and  converted  it  into  a  pond. 
Held, 

1.  Per  Cockbum  C.  J.,  and  semble  per 
Blackburn  i.^  that  the  award  of  the  Com- 
missioners did  not  vest  in  P.  any  right 


to  the  soil,  but  only  the  right  of  taking 
the  grass  upon  its  surface. 

2.  That  the  surveyors  of  highways 
were  within  stat.  3  &  4  FT.  4.  c.  27*  by 
reason  of  the  interpretation  clause, 
sect.  1. 

3.  That  there  had  been  a  discontinu- 
ance of  possession  by  the  surveyors, 
and  an  actual  possession  by  P.  for 
twenty  years,  ana  therefore  their  right 
was  barred  by  stat.  3  &  4  fT.  4.  c.  27. 
s$.  2.  3. 

4.  Per  Blackburn  J.  If  P.  had  the 
exclusive  right  to  the  surface  the  acts 
which  he  did  were  acts  of  ownership  in 
the  subsoil,  and  evidence  from  which  it 
might  be  concluded  that  he  took  pos- 
session of  the  whole  acre.  Thew  ▼. 
JVingate,  714,  note. 

III.  The  plaintiffs,  attorneys  in  the 
Ish  of  Man^  conducted  for  the  defendant 
the  defence  to  a  suit  commenced  against 
him  in  the  Consistory  Court  there  in 
1 858,  which  was  dismissed  in  April,  1 861 . 
In  September,  1861,  the  plaintiffs  in  that 
suit  appealed  to  the  Staff  of  Government, 
the  Manx  Court  of  Appeal,  and  the 
plaintiffs  conducted  the  appeal  on  his 
behalf  till  the  1st  October,  1862,  when 
the  plaintiffs  dissolved  partnership,  and 
the  proceedings  were  conducted  bv  one 
of  them  until  the  appeal  was  heard  and 
judgment  given  on  the  7th  April,  1865. 
On  the  30th  October,  1865,  the  plaintiffs 
brought  an  action  in  the  Deemsters 
Court,  Douglas,  Isle  qf  Man,  for  their 
costs  to  the  1st  September,  1862,  in 
which  judgment  was  given  for  the  de- 
fendant on  the  ground  that  the  debt 
was  barred  by  the  Manx  Statute  of  Li- 
mitations, which  enacts  that  actions  of 
debt  upon  any  trading  contract  or  de  - 
mand  without  specialty  shall  be  com- 
menced within  three  years  next  after 
the  cause  of  action.  In  an  action  on 
the  same  bill  of  costs :  Held, 

1.  That  a  plea  of  the  judgment  in  the 
Manx  Court  was  no  answer,  as  the  Manx 
Statute  of  Limitations  only  barred  the 
remedy,  and  did  not  extinguish  the 
debt. 

2.  That  the  Statute  of  Limitations 
here  was  no  bar,  as  in  case  of  appeal 
from  a  judgment  the  attorney  who  con- 
ducts the  suit  in  the  Court  below  and 
the  appeal  is  not  entitled  to  bring  his 
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action  until  the  appeal  is  determined. 
Harris  <md  Adamt  v.  Qictiie,  644. 


LOCAL  GOVERNMENT  ACT. 
See  Market. 

LOCAL  PAVING  ACT. 
See  Paving  Act. 

LONDON. 
See  CeiUral  Criminal  Court.    Office,  II. 

LOSS. 
Measure  of.    See  Inswratice,  Marine,  I. 

Partial  or  total.    See  Insurance,  Marine, 

ni. 

LUGGAGE 
See  Carrier,  H.,  III. 

LUNACY. 
See  Husband  and  fVjfe. 

MACHINERY. 
See  Futures,  II. 

MAUCE. 
See  LUfel.    Slander. 

MANDAMUS. 

See  Indictable  Offence.   Lands  Clauses 
Consolidation  Act,  I. 

MANUFACTURING  PROCESS. 
See  Factory. 

MANX  STATUTE  OF  LIMITA- 
TIONS. 

See  Limitation,  III. 

MARKET. 

I.  The  Markets  and  Fairs  Clausf s 
Act,  1847,  10  &   I  \  Vict,  c    14.  s.   13, 


MARKET. 

enacU.  "After  the   market    place    ie 
opened  for  public  use  every  person  other 
than  a  licensed  hawker  who  shall  sell  or 
expose  for  sale  in  any  place  within  the 
prescribed  limits,  except  in   his  own 
dwelling  place  or  shop,  any  articles  in 
respect  of  which  tolls  are  by  the  special 
Act  authorised  to  be  Uken  in  the  market, 
shall  for  every  such  offence  be  liable  to 
a  penalty."   The  Local  Government  Act, 
1868,  21  &  22  VicL  c.  98.  *.  50.,  em- 
powers the  Local  Board  to  establish  a 
market,  but  not  '*  so  as  to  interfere  with 
any  rights,  powers,  or  privileges  enjoyed 
within  the  district  by  any  person  &c 
without  his  or  their  consent."    The  ap- 
pellant was  tenant  of  a  dwelling  house 
and  shop,  and  a  piece  of  ground  in  firont 
of  the  shop :  a  wooden  shed  affixed  to 
the  house  and  supported  on  wooden 
posts  had  been  erected  and  continued 
over  the  piece  of  ground  for]  eighteen 
years,  and  previous  to  the  erection  of  the 
shed  there  had  been  stone  flags  built 
into  and  forming  part  of    the  house 
which  projected  three  feet    from    the 
house,  and  the  flags  helped  to  support 
the  shed.     In  1 864  a  market  was  esta- 
blished for  the  town  by  the  Local  Board, 
under  The  I^ocal  Government  Act,  1858, 
21  &  22  Vict.  c.  98.  s.  50.    The  appel- 
lant was  convicted  under  stat.  10  &  II 
Vict.  c.  14.  s.  13.  for  selling  goods  in  the 
shed,  and  the   justices  stated  a  case 
under  stat.   20  &  21    Vict  c.  43.  de- 
scribing the  shed  and  giving  Uieir  con- 
struction of  the  statute. 

1.  Held,  per  Cockbum  C.  J.,  Lusk 
and  Hayes  J  J.,  that  the  justices  put  too 
narrow  a  construction  on  stat.  10  &  II 
Vict.  c.  14.  s.  13.,  and  that  the  shed  waa 
accessory  to  part  of  the  appellant's  shop, 
and  therefore  within  the  exception.  Per 
MeUor  J.  That  it  was  a  question  of 
fact  for  the  justices. 

2.  Semble,  the  exposing  for  sale  by 
the  appellant  was  not  a  "  right"  within 
sUt.  21  &  22  Vict.  c.  98.  s.  50.  Ash^ 
worth,  appt ,  Heyworth,  respt.,  309. 

II.  A  market  for  the  town  of  B.  was 
established  under  stat.  6  6.  4.  e.  dxxix. 
Sect.  141,  for  preventing  any  encroach- 
ment on  it,  enacted  that  any  person  who 
should  sell,  or  offer  or  expose  to  sale 
^arrong  other  things)  any  roots,  fruit,  or 
garden  stuff  in  any  other  place  within 
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the  town  tbould  be  liable  to  a  penalty ; 
with  a  proviso  excepting  the  sale  Dy 
inhabitants  in  their  bouses,  shops  or 
premises.  A.  bought  vegetables  from 
a  wholesale  dealer  in  the  mstfket  who 
had  previously  on  the  same  dav  paid 
the  toll  for  them  :  he  then  offered  toem 
for  sale  in  the  streets.  Held,  an  offence 
within  sect.  141.  Black,  Town  Ckrk  </ 
Bri§ht<m,  appt,  Sackeit,  tespt.,  639. 

MARKETS  AND  FAIRS  CLAUSES 

ACT. 

Bee  Market,  I. 

Market  value. 

Bee  Vendor  and  Purchaser,  I. 

MARTIAL  LAW. 
See  Colony. 

MASTER  AND  SERVANT. 

The  defendant^  a  wine  merchant,  sent 
his  clerk  with  his  horse  and  cart  under 
the  care  of  his  carman,  to  deliver  wine 
and  bring  back  empty  bottles.  Oo  their 
return,  when  within  a  quarter  of  a  mile 
from  the  defendant's  stable,  the  carman, 
at  the  request  of  the  clerk  and  for  his 
business,  drove  the  horse  atod  cart  in 
another  direction,  and  when  two  miles 
from  the  stable  injured  the  plaintiff  by 
negligent  driving.  Held,  tnat  the  de* 
fendant  was  not  liable,  as  the  act  of  the 
servant  was  not  done  in  the  course  of 
his  employment,  but  on  a  new  and  inde- 
pendent journey.  Storey  t.  Askton,  337. 

MEMORANDA. 
MickaeUnas  Vacation,  1868,  236. 
TVinUy  Term,  1869,  722. 

METEOPOUS     MANAGEMENT 
AMENDMENT  ACT. 

The  Metropolis  Management  Amend- 
ment Act,  1862,  2ft  &  26  Vict.  e.  102. 
M.  106.,  enacts  '*  No  writ  or  process  shall 
be  sued  out  a^^ainst  or  serveid  upon  .  .  . 
the  Metropolitan  Board  of  Works,  or 

VOL.    X.  ^   A  I 


any  vestry  or  district  Board,  or  their 
clerk,  or  any  clerks,  surveyor,  contractor, 
officer,  or  person  whomsoever,  acting 
under  their  or  any  of  their  directions, 
for  anything  done  or  intended  to  be 
done  under  the  powers  of  such  Board  or 
vestry  under  the  said  Acts  or  this  Act,'' 
until  one  month  after  notice.     Held, 

1^  That  the  section  intended  only 
some  act  done  by  virtue  of  the  powers 
vested  in  the  Board  or  vestry  and  under 
their  authority. 

2.  Therefore  a  person  who  had  re- 
ceived notice  horn  a  district  Board  to 
drain  into  a  sewer,  and  in  doing  so  com- 
mitted a  trespass,  was  not  entitled  to 
notice  of  action.    Doust  v.  Slater^  400. 

MILL. 
See  Fixtures^  II. 


MINISTER. 

Of  dissetjting  congregation. 
Councillor. 


See  Ibwii 


MISDEMEANOUR. 
See  Office,!. 

MISRECITAL. 
See  Awards  II. 

MISTAKE. 
See  Award,  U.    Telegrapk  Company. 

MORTGAGE. 
See  Fixtures^  II. 

MUNICIPAL  CORPORATION. 
See  Bribery.    Office,  IL 

MUNICIPAL  CORPORATION  ACT. 
See  Bribery, 

NEGLIGENCE. 

See  Master  and  Servant,    Stand. 

B.  &  ». 
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NEW  ASSIGNMENT. 
See  Pleading,  III. 

NOTICE. 

See    Nuisancei   Removal  Act     Vestry 
Meeting, 

Of  abandonment.    See  Insurance,  Ma' 
rifitf,  III. 

Of  action.     See  Metropolis  Management 
Amendment  Act. 

Of  application  for  certificate.   See  Beer- 
house, 

Of  dishonour.     See  Bill  of  Exchange. 
Cheque. 

NUISANCES  RE  Vi OVAL  ACT. 

Upon  a  complaint  by  an  inhabitant 
under  stat.  23  &  24  Viet,  c,  77*  s.  13., 
in  pnrauauce  of  The  Nuisances  Removal 
Act,  1855,  18  &  19  Vict.  c.  121.  s,  12., 
it  is  not  necessary  that  he  should  serve 
a  notice  on  the  person  by  whose  acts  the 
nuisance  arises,  as  is  required  by  The 
Sanitary  Act,  1866,  29  &  30  Vict.c.  90. 
s.  21.,  where  proceedings  are  taken  by 
the  nuisance  authority.  Cocker,  appt., 
Cardwell  and  others,  respts.y  797* 

OFFICE. 

I.  By  Stat.  1  IV.  ^  M.  c.  21.  s.  6.,  if  a 
clerk  of  the  peace  misdemean  himself  in 
the  execution  of  his  office,  and  a  com- 
plaint and  charge  in  writing  be  exhibited 
against  him  to  the  Quarter  Sessions, 
they  may,  "  upon  examination  and  due 
proof  thereof,  openly  in  their  Quarter 
Sessions  discharge  him  from  his  office." 
Quo  warranto.  Plea.  That  a  complaint 
and  charges  in  writing  of  having  mis- 
demeaned  himself  in  the  execution  of 
his  office  were  duly  exhibited  against  the 
relator  to  the  Quarter  Sessions ;  that, 
upon  examination  and  due  proof  of  the 
complaint  and  charges,  an  order  was, 
pursuant  to  the  statute,  duly  made  by 
the  Quarter  Sessions,  and  entered  of 
record.  The  plea  set  out  the  order, 
which  stated  the  complaint  and  charges, 
viz.,  that  the  Quarter  Sessions  had 
ordered  a  sura  of  money  to  be  paid  to 
the  county  solicitor  for  costs  incurred  by 
them  in  a  litigation  with  the  relator,  and 
that  he  had  unlawfully  and  contamaci- 


ously  refused  to  record  it,  &c. ;  and 
that  upon  examination  of  the  complaint 
and  charges,  &c.,  the  Quarter  Sessions 
adjudged  them  proved,  and  that  the 
relator  had  been  guilty  of  the  misde- 
meanours in  the  execution  of  his  office 
and  they  therefore  openly  in  Court  dis* 
charged  him  from  nie  office.  Aver- 
ments. That  thereupon  the  office  be- 
came vacant,  and  that  the  defendant 
was  appointed  to  it.  Replication.  That 
there  was  not  before  the  Quarter 
Sessions  such  or  any  proof  or  evidence 
of  the  complaint  and  charges  in  writing 
pursuant  to  the  statute.  A  special 
verdict  found  the  facts,  and  concluded 
with  the  common  form  of  question 
whether  there  was  before  the  Quarter 
Sessions  "  such  proof  or  evidence  of  the 
complaint  and  charges  in  writing  *'  pur- 
suant to  the  statute  as  the  defendant 
**  hath  in  his  plea  alleged,''  &c.    Held, 

1.  That  the  complaint  and  charges 
against  the  relator  amounted  to  a  charge 
of  misdemeanour  in  the  execution  of  his 
office  within  the  statute. 

2.  That,  as  the  Quarter  Sessions  had 
jurisdiction  to  enquire  into  and  decide 
u]K)n  the  complaint  and  charges,  and 
the  essentials  of  justice  were  observed, 
and  there  was  a  record  of  the  Quarter 
Sessions  that  the  relator  had  been  dis- 
charged from  the  office  and  the  defend- 
ant appointed  to  it,  this  Court  could, 
not  review  their  decision. 

3.  Per  Cockbum  C.  J.  Even  if  the 
essentials  of  justice  were  not  observed, 
quo  warranto  was  not  the  appropriate 
remedy ;  and  qwere,  whether  there  waa 
any  remedy  ^  but  if  there  were  it  was  by 
certiorari. 

4.  Sendfle,  lo  quo  warranto  the  de- 
fendant cannot  plead  and  demur  to  the 
information.     The  Queen  v.  RusseU,  91. 

II.  By  The  London  (City)  Small  DebU 
Extension  Act,  1852,  15  &  16  Fief. 
e.  Ixxvii.  s.  11.,  the  chief  clerk  of  the 
London  (City)  Small  Debts  Court  or 
Sheriffs  Court,  is  to  be  appointed  bv  the 
mayor,  aldermen,  and  commons,  which, 
by  sect.  136,  means  in  common  council 
assembled,  and  may  be  removed  in  case 
of  inability  or  misbehaviour,  or  for  any 
other  cause  which  may  seem  reasonable 
to  them.  By  The  County  Courts  Act, 
1865^   28  &  29  Vict.  c.  99.  «•  4.,  the 
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{>1ierifni  Court  is  to  have  the  same  juris- 
diction as  a  Metropolitan  County  Court, 
and  the  chief  clerk  is  to  be  styled  the 
registrar  of  the  Court.  The  power  of 
removing  the  registrar  of  County  Courts 
was  by  The  County  Courts  Act»  1^50, 
13  &  14  Vict.  c.  61.  8,  4.,  transferred 
from  the  Judges  of  those  Courts  to  the 
Lord  Chancellor.  The  County  Courts 
Act,  1867,  30  &  31  Vict.  e.  142.  s.  35., 
by  which  the  word  "  County  Court " 
includes  the  Sheriffs  Court,  contains  a 
proviso  saving  the  authority  of  the 
common  council  in  relation  to  that 
Court,  and  the  Judge  and  officers 
thereof.  At  an  election  to  fill  the  office 
of  chief  clerk  in  1856,  0.  was  declared 
duly  elected,  subject  to  the  standing 
order  for  the  annual  election  of  officers. 
He  was  subsequently  annually  elected. 
Dissensions  having  arisen  between  him 
and  the  high  bailiff,  the  latter  charged 
him  with  neglect  of  his  duties.  These 
charges  were  referred  by  the  common 
council  to  a  standing  committee  called 
The  Officers  and  Clerks*  Committee. 
The  charges  made  were  1.  Absenting 
himself  and  leaving  the  duties  of  his 
office  to  be  performed  by  others:  2. 
Informal  keeping  of  the  minutes:  3. 
Affixing  a  seal  instead  of  his  signature  to 
the  entries  in  the  minute  book.  The  com- 
mittee, having  inquired  into  the  charges 
in  his  presence,  reported  to  the  common 
council  that  the  duties  of  registrar  had 
not  been  properly  discharged,  and  that 
such  irregularities  had  been  disclosed 
in  the  offices  of  registrar  and  high  bailiff 
as  seriously  interfered  with  the  proper 
conduct  of  public  business.  The  report 
was  signed  by  sixteen  members  of  the 
committee,  seven  of  whom  (constituting 
a  quorum)  had  attended  every  meeting 
at  which  evidence  was  taken.  0.  was 
then  summoned  to  appear  on  a  day 
named  before  the  Court  of  Common 
Council  and  shew  cause  why  he  should 
not  be  removed  from  his  office.  A 
printed  transcript  of  the  shorthand 
writer's  notes  of  the  proceedings  of  the 
committee  was  sent  to  all  the  members 
of  the  common  council.  On  the  day 
named  a  '*  duly  constituted"  meeting  of 
the  common  council  was  held,  when  O. 
was  represented  by  counsel,  and  was 
asked  whether  he  wished  to  offer  any 
further  evidence.    He  made  no  objcc- 
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tion  to  the  manner  in  which  the  evidence 
had  been  laid  before  the  common  council, 
and  offered  no  further  evidence.  The  com- 
mon council  resolved  that  the  duties  of  the 
office  had  not  been  properly  discharged 
by  him,  and  that  reasonable  cause  ex- 
isted for  his  removal  from  his  office,  and 
they  removed  him  accordingly,  and  ap- 
pointed JV.  registrar  pro  tempore.  0. 
having  obtained  a  rule  nisi  lor  an  in- 
formation in  the  nature  of  a  quo  warranto 
against  N.,  it  was  agreed  that  an  action 
should  be  brought  by  0.  for  the  fees  of 
the  office.  On  a  special  case  stated  for 
the  opinion  of  the  Court, 
In  the  Queen*8  Bench, 

1.  Concessum,  that  the  office  of 
registrar  created  by  stat.  15  &  16  Vict* 
c.  Ixxvii.  «.  1 1  was  a  freehold  office. 

2.  Q^uBre^  whether  0.  having  been  de- 
clared to  be  elected  subject  to  the  stand- 
ing order  for  the  annual  election  of 
officers,  had  a  freehold  in  the  office,  or 
was  more  than  an  annual  officer  ? 

3.  QiMpre,  whether  the  common 
council  having  removed  him  from  a 
freehold  office  for  reasonable  cause 
could  resort  to  the  ground  tbat  the 
period  for  which  he  was  elected  had 
expired  by  effluxion  of  time? 

4.  Held,  that  the  power  of  removing 
the  registrar  remained  in  the  common 
council  by  virtue  of  the  proviso  in  stat. 
30  &  31  Vict.  c.  142.  8.  35. 

5.  QtMere,  whether  the  cause  for 
which  the  common  council  had  power 
to  remove  under  stat.  15  &  16  Vict, 
c.  Ixxvii.  8.  11.  must  be  such  as  ap- 
peared reasonable  to  this  Court  ? 

6.  Held,  that  the  first  charge  against 
0.  was,  if  proved,  a  reasonable  cause. 

7.  Qiusre,  whether  the  third  charge 
would,  if  proved,  be  a  reasonable  cause  ? 

In  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Queen's  Bench. 
Held. 

8.  That  it  was  no  objection  to  the 
report  of  the  committee  that  it  was 
8i>{ned  by  some  members  who  were  not 
present  at  all  the  meetings. 

9.  That  it  was  no  objection  that  the 
resolution  of  the  common  council  pro- 
ceeded on  a  report  of  the  committee 
which  charged  misconduct  in  general 
terms. 

10  Nor  that  the  common  council  had 
not  themselves  heard  the  evidence. 
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ORDER. 


1 1 .  That  the  proceedinga  having  been 
conducted  according  to  the  essentials  of 
justice,  the  decision  of  the  common 
council  could  not  be  reviewed  by  this 
Court.     Osyoad  v.  NiUon,  119* 

ORDER. 
For  protection.    See  Banknq)tcy  Act,  L 
Of  discharge.    See  Banknptcy  Act,  V. 
Of  removal.    See  Peor. 

OVERSEER. 
See  Poor  Law  Auditor, 

PAINTINGS. 

See  Copyrighi. 

PARLIAMENT. 
Privilege  of.    See  IndictahU  Offence. 

PARLIAMENTARY  ELECTION. 
See  Commissioners,  ParKamentmrj^. 

PARTICULARS. 

See  Slander. 

PARTY  IN  PARI  DELICTO. 
See  Contract, 

PATENT. 
See  Slander. 

PAUPER. 
See  Poor. 

PAVING  ACT. 

Stat.  1  &  2  Vict,  e,  ii.,  for  better  paving, 
&c.  the  town  of  M.,  sect  23,  required 
the  Commissioners  appointed  by  virtue 
of  the  Act  to  repair,  &c.  all  or  any  of  the 
streets,  &c.  then  paved  or  thereafter  to 
be  paved,  cleansed,  and  lighted  under  the 
provisions  of  the  Act;    sect.   35  em- 


PAYMENT. 

powered  the  Commissioners  to  ligh^ 
streete  "within  the  town."  although 
they  were  not  public.  The  limits  of  the 
Act  were  not  de6ned.  In  porsuMicc  of 
The  Highway  Act,  1862.  25  &  2o  Viet, 
c.  61 .  *.  7.,  the  county  of  K.  was  divided 
into  highway  districte,  one  of  which  in- 
cluded that  part  of  the  parish  of  M. 
"  not  within  the  town  of  M."  Since  1862 
cerUin  highways  in  the  parish  of  M. 
had  been  lighted  by  the  Commissioners : 
before  they  were  so  lighted  they  were 
not  within  the  town.  Upon  complaint 
before  justices  against  the  Highway 
District  Board  for  not  repairing  them : 
Held,  ^    ,     , 

1.  That  the  word  "  town"  in  the  local 
Act  meant  the  town  of  M.  not  as  it 
existed  at  the  time  of  the  passing  of  the 
Act,  but  as  it  extended  from  Ume  to 

time.  .    ,      , 

2.  That  a  highway  was  within  the 
town  of  Af.  if  there  was  a  continuous 
series  of  houses  in  it  so  contiguous  as  to 
form  a  congregation  of  human  habiu* 

tions.  ,    , .  , 

3.  That  the  fact  of  lighting  the  high- 
ways was  not  conclusive  as  to  their 
being  in  the  town  of  H .  The  Commis- 
sioners for  Paving,  4  c.  MUton  next  Sit- 
tingbome,  appts.,  TheFaversham  Distnct 
Highway  Board,  rcspts.,  548,  note. 


PAYMENT. 
Plea  of.    See  Lessor  and  Lessee,  II* 

PERSON  ACTING  UNDER  DI- 
RECriONS. 

See  Metropolis  Management  Amendtust 

Act. 

PERSON  AGGRIEVED. 
See  Copyright. 

PHOTOGRAPHS. 
See  Copyright. 

PLEA. 
See  Pleading. 


PLEADING. 


POLICY. 
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PLEADING. 

I.  Declaration.  contaiDing  the  ordinary 
money  counts.  Plea,  except  as  to 
145/.  3$.  \d,,  parcel  of  the  money 
claimed,  that  the  plaintiff  ought  not  to 
be  admitted  to  allege  that  at  the  com- 
mencement of  the  suit  more  than  the 
sum  of  145/.  38,  Id,  was  due  in  respect 
of  the  canses  of  action,  because  after  the 
accruing  of  the  canses  of  action,  and 
before  the  suit,  a  dispute  arose  between 
the  plaintiff  and  the  defendant  as  to 
bow  much  was  due  from  the  defendant 
to  the  plaintiff  in  respect  of  the  causes 
of  action,  and  thereupon  by  agreement 
between  them  before  the  suit  they  re- 
ferred the  question  of  how  much  was 
due  to  the  award  of  W,  W.,  and  agreed 
to  be  bound  by  his  award  as  to  such 
amount;  and  that  fV.  JV,  made  his 
award  in  writing  of  and  concerning  the 
premises  so  referred  to  him,  and  thereby 
awarded  that  the  amount  due  in  respect 
of  the  causes  of  action  was  145/.  3$,  id. 
Held  good,  though  pleaded  by  way  of 
estoppel.     Comminys  v.  Heard,  6o6. 

II.  1.  To  an  action  by  an  adminis- 
trator de  bonis  non,  who  sues  in  his 
representative  character,  for  a  debt  due 
after  the  deaith  of  the  intestate  and  in 
the  lifetime  of  the  first  administrator,  the 
defendant  cannot  set  off  a  debt  due  to 
him  from  the  first  administrator. 
'  2.  Therefore  in  such  an  action  a  plea 
that  the  moneys  in  the  declaration 
mentioned  were  received  by  the  defend- 
ant as  agent  of  H.  N,  (the  first  adminis- 
tratrix) for  her,  and  the  defendant  ap- 
plied them,  as  directed  by  H,  N.  and  as 
her  agent,  in  the  administration  of  the 
estate  of  the  intestate,  and  that  the 
moneys  were  not  due  from  the  defend- 
ant to  H,  N,  as  administratrix,  is  bad. 
Allison  and  Wife,  administratrix  de  bonis 
non,  ^c.  V.  Smith,  7^7* 

ni.  Trespass  for  entering  land  of  the 
plaintiff,  and  breaking  the  plaintiff's 
gates  and  fences  there.  Plea  ju8tif3ring 
entering  the  land  and  breaking  the  gates 
and  fences  in  the  exercise  of  a  right  of 
way.  Issue.  At  the  trial  the  plaintiff 
admitted  a  right  of  way,  and  offered  to 
prove  that  the  trespasses    were  com- 


mitted elsewhere,  and  also  that  there 
were  no  gates  across  the  admitted  way, 
but  that  there  were  gates  across  the 
track  by  which  the  defendant  passed. 
Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench,  Willes  J.  dubitonte,  that,  the 
plaintiff  having  admitted  a  right  of  way 
which  prim4  facie  justified  the  trespass, 
the  evidence  tendered  was  inadmissible 
without  a  new  assignment.  Huddart  v. 
Rigby,  91 1. 

See  Bankruptcy  Act,  VI.  Colony,  Con- 
tract, Joint  Stock  Company,  Lessor 
and  Lessee,  II.  Limitatwn,  ill.  Office, 
I.     Quo  Warranto,  I.    Slander, 


POLICY. 

See  Insurance, 

POOR. 

I.  On  appeal  against  an  order  of  re- 
moval it  was  proved  that  the  father  of 
the  pauper's  mother  had  rented  and 
occupied  a  tenement  in  the  appellant 
parish  for  four  years,  ending  at  Mid- 
summer, 1830 ;  the  pauper's  mother  was 
called  to  prove  that  she  heard  her  father 
say  that  he  had  rented  the  house  of 
J.  B.  at  22/.  a  vear,  and  had  paid  the 
rent  for  it ;  and  she  produced  a  book 
containing  entries  in  his  handwriting 
stating  that  he  had  paid  J,  B.  two  sums 
amounting  to  5/.  lOs,  for  a  quarter's 
rent  due  at  Midsummer,  1830.    Held, 

1.  That  the  declaration  and  the  entries 
were  admissible  evidence  as  to  the  fact 
of  pavment  of  rent. 

2.  That  the  undisturbed  occupation 
by  the  tenant  of  the  house  for  four 
years  was  presumptive  proof  of  pay- 
ment. The  Queen  v.  The  Chvemor,  Sfc. 
qf  the  Poor  qf  Exeter  Incorporation,  433. 

II.  By  a  local  Act,  6  6.  4.  c.  cxxiii., 
"  for  the  better  relief  and  employment 
of  the  poor  of  the  M,  and  P.  United 
District,"  &c.,  certain  parishes  and 
townships  were  formed  into  an  united 
district.  The  Act  was  administered  by 
guardians  and  directors,  twenty-four  of 
the  guardians  being  elected  airectors. 
The  M.  fy  P.  House  of  Industry,  esla- 
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bliahed  under  former  loeal  Acts,  was 
vested  in  the  gaardians,  and  the  poor 
in  the  house  were  under  the  care,  con- 
troul  and  management  of  the  directors ; 
but  their  relief  was  charged  to  and  paid 
by  the  respective  parishes  to  which  they 
belonged  ;  as  was  also  the  outdoor  relief, 
which  was  under  the  controul  of  the 
overseers  of  the  respective  paiishes.  The 
general  expenses  of  the  maintenance  and 
management  of  the  house  of  industry 
were  paid  by  the  parishes  and  places 
within  the  district  in  certain  fixed  pro- 
portions. Held,  that  the  parishes  and 
townships  so  united  were  a  number  of 
parishes  **  incorporated  for  the  relief  or 
maintenance  of  the  poor"  under  a  local 
Act,  and  included  in  the  word  "union" 
in  sUt.  24  &  25  Vua.  c.  55.  «.  I.  as  in- 
terpreted by  Stat.  4  &  5  VT.  4.  c.  76. 
#•  109. ;  and  consequently  a  combined 
residence  of  one  year  in  two  of  the  town- 
ships within  the  united  district  rendered 
a  pauper  irremovable.  Tke  Guardians 
qf  the  MachynUeth  Union^  f^ppts.,  The 
Overseers  of  the  Lower  DimsUm  qf  the 
Parish  of  Pool,  respts.,  653. 

III.  The  wife  and  unemancipated 
children  of  an  Irishman  who  were  bom 
in  Ireland  becominfr  chargeable  in  Eng- 
lard  by  reason  of  the  desertion  of  the 
husband,  an  order  was  obtained  under 
Stat.  8  &  9  Vict,  c  117.  *  2.  for  their 
removal  to  the  Union  of  T.,  the  birth 
place  of  the  wife  in  Ireland.  The  husband 
was  not  born  in  T.  nor  had  he  resided 
there  for  three  years.  Neither  he  nor 
his  wife  had  acquired  a  settlement  in 
England.  Held,  that  the  order  was 
invalid,  as  ^the  Act  made  no  provision 
for  the  wife  beini^  removed  without  the 
husband.  The  Poor  Law  Commissioners 
for  Ireland,  appts.,  The  Select  Vestry  of 
Liverpool,  respts.,  921. 


POOR  LAW  AUDITOR. 

Stat.  7  &  8  Vict.  c.  101.  s.  32.  directs 
the  poor  law  auditor  to  charge  in  every 
account  audited  by  him  the  amount  of 
any  sum  for  which  the  person  account- 
ing is  accouutalile,  and  to  certify  ou 
the  face  of  the  account  any  money  found 
by  him  to  be  due ;  and  if  it  be  not  paid 
wjthin  seven  day^  he  is  to  proceed  to 
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enforce  the  payment ;  andfall  moneys  so 
certified  to  be  due  are  to  be  recovered 
in  the  same  manner  as  penalties  and 
forfeitures  may  be  recovered  under 
Stat.  4  &  5  fT.  4.  c.  76.  By  sect  99  of 
the  latter  statute  all  penalties  and  for- 
feitures for  any  offence  against  the  Act 
shall,  upon  proof  and  conviction  of  the 
offence  or  upon  order  made,  be  levied 
by  distress  and  sale  of  the  goods  of  the 
offender,  or  person  liable  or  ordered  to 
pay,  by  warrant  of  justices;  and  in 
default  of  sufficient  distress  the  offender 
is  to  be  committed  to  prison  for  a  ^rm 
not  exceeding  three  calendar  months,&r. 
An  auditor  having  certified  a  balance  to 
be  due  from  an  overseer,  wbich  was  not 
paid  within  seven  days,  an  information 
was  laid  against  him  before  justices, 
who  declined  to  act  on  the  ground  that 
since  the  information  he  had  obtained 
an  order  of  discharge  in  bankruptcy. 
A  rule  nisi  was  thereupon  obtained  for  a 
distress  warrant  and  made  absolute,  do 
cause  being  shewn.  A  distress  warrant 
having  issued,  to  whicb  there  was 
a  return  of  nulla  bona,  the  justices 
again  declined  to  act.  Upon  a  rule  for 
a  warrant  of  commitment:  Held, 
that  the  balance  certified  by  the  auditor 
was  a  debt,  and  that  the  mode  of  en- 
forcing payment  in  default  of  sufficient 
distress  by  warrant  of  commitment  did 
not  make  the  nonpayment  an  offence, 
and  therefore  the  bankruptcy  was  a  dis- 
charge. The  Queen  v.  T.  IV.  C.  Master, 
Esq.,  and  others.  Justices  qf  Gloucester- 
shire, and  W.  James^  42. 

POOR  RATE. 

1.  The  London  and  North  Western 
Railway  Company,  appts..  The  Overseers 
qf  Cannock,  respts.,  334,  note.  Lease 
of  line  by  Railway  Company.  Rateable 
value* 

II.  1.  The  occupiers  of  property 
capable  of  a  beneficial  occupation  are 
liaole  to  be  rated  in  respect  of  its  full 
rateable  value,  without  regard  to  the 
amount  of  benefit  which  they  themselves 
derive  from  that  occupation. 

2.  The  trustees  of  the  B.  Docks,  at 
the  port  of  C,  agreed  to  grant  to  a  rail- 
way Company  a  lease  of  wharves  ad- 
jacent to  the  Docks,  with  staiths  and 
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sidings  for  the  shipment  of  coal.  The 
Company  agreed,  so  far  as  they  were 
ahle,  to  procure  all  the  trade  which  they 
hrought  for  shipment  to  the  port  of  C. 
to  he  shipped  at  the  B.  Docks,  and  such 
trade  was  to  be  liable  to  the  lockage  and 
wharfage  rates  and  dues  in  force  at  the 
B.  Docks.  The  Company  were  in  the 
sole  occupation  of  the  wharves,  with  the 
sidings  and  tips  thereon.  The  trustees 
collected  the  rates  or  dues  payable  for 
goods  shipped  at  the  wharves  from  the 
freighters  or  consignees,  and  applied 
them  to  the  purposes  of  their  trust. 
Held,  that  the  Company,  as  occupiers 
of  the  wharves,  were  liable  to  be  rated 
to  the  poor  rate  in  respect  of  the  wharf- 
age rates  or  dues  paid  for  coal  and  other 
goods  shipped  and  unshipped  at  the 
wharves  occupied  by  them,  notwith- 
standing they  were  not  received  by 
them  but  by  the  trustees  on  their  own 
acronnt.  7%«  Queen  v.  The  Rhymney 
Railway  Company,  19B. 

III.  The  appellants  were  in  the  occu- 
pation of  two  wharves,  at  a  yearly  rent, 
as  tenants,  under  the  trustees  of  the  B. 
Docks,  In  respect  of  goods  shipped 
from  or  upon  the  wharves,  the  appellants 
paid  to  the  trustees  a  fixed  sum,  which 
by  the  Dock  Act  was  authorized  to  be 
received  in  respect  of  all  goods  landed 
or  loaded  upon  or  from  the  wharf,  in 
addition  to  the  tonnage  rates  paid  by  the 
ships  passing  into  or  out  of  the  Dock. 
No  dues  were  charged  on  goods  brought 
upon  the  wharves  and  not  shipped  into 
the  Dock.  Held,  that  the  dues  were 
paid  in  respect  of  the  use  of  the  wharves, 
that  in  assessing  the  wharves  to  the 
poor  rate  they  were  to  be  taken  into 
account  in  ascertaining  the  rateable 
value,  and  that  the  appellants  were 
liable  to  be  rated  in  respect  of  them. 
7^  Queen  v.  The  Dowlais  Iron  Company, 
208,  note. 

IV.  The  E,  F.  Railway,  the  greater  part 
of  which  is  within  the  parish  of  L.,  with 
branches  wholly  within  it,  brings  traffic 
to  the  S.  W.  Railway  which  is  conveyed 
over  it  and  other  portions  of  the  O.  W. 
Railway  Company  s  lines.  The  S.  W. 
Railway  is  the  property  of  the  G.  W, 
Railway  Company,  who  are  also  occu- 
piers of  the  E,  V.  Railway  and  branches 


at  a  fixed  rent.  Held,  that  in  ascer- 
taining the  rateable  value  of  the  occupa- 
tion of  the  E.  V.  Railway  in  L.  the  value 
of  the  line  to  the  6.  W,  Railway  Com^ 
pany  in  bringing  trafiBc  to  the  S.  W. 
Railway  not  within  the  parish  of  X.  was 
not  to  be  taken  into  account.  The  Queen 
V.  The  Overseers  of  Llanirissant  and  the 
Assessment  Committee  qf  the  Pontypridd 
Union,  328. 

V.  Stat.  17  O.  2.  c.  38.  s,  12.  enacts, 
that  where  any  person  shall  come  into  or 
occupy  any  house,  &c.  from  which  any 
other  person  assessed  shall  remove,  or 
which  at  the  time  of  making  the  rate 
was  unoccupied,  every  person  so  re- 
moving from,  and  every  person  po 
coming  into  the  same,  shall  he  liable 
to  pay  such  rate,  in  proportion  to  the 
time  he  occupied  the  same  respectively. 
On  the  725th  October  a  poor  rate  was 
made  for  eleven  months,  in  which  A. 
was  assessed  for  a  house ;  he  went  out 
of  occupation  on  the  8th  November,  and 
it  remained  unoccupied  until  the  10th 
May  following.  Held  that  sect  12  did 
not  relieve  him  from  pavment  of  the 
rate  for  the  time  during  which  the  house 
was  unoccupied.  Edwards,  appt.|V.  The 
Overseers  qf  Rusholme,  respts.,  528. 

PORT. 

Of  loading.     See  Insurance,  Marine,  II. 

POSTEA. 
Right  to.    See  Bankruptcy  Act,  VI. 

PREROGATIVE. 
See  Colony,    Quo  Warranto,  I. 

PRESENTMENT. 

See  Cheque, 

PRESUMPTION. 
See  Highway,  II.  Poor,  I. 

PRISONS  ACT. 
See  Gaoler, 
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RACE. 


PRIVILEGED  COMMUNICATION. 

PRIZE  COURT. 
See  Ifuurtmce,  Marine,  U. 

PROHIBITION. 
See  Burial  Ground, 

PROTECTION  ORDER, 
See  Banknqfte^  Act,  I. 

PROVISO  FOR  REENTRY. 
See  Lessor  and  Lessee,  IH. 

PUBLIC  HEALTH  ACT. 

Where  under  the  Public  Health  Act, 
1848,  11  &  12  Vict,  c,  63.  s.  69-  a  local 
Board    require    the   owner   or   occu- 

gier  of  premises  fronting  a  street  (not 
eing  a  highway;  to  sewer,  level,  &c. 
the  same,  and  the  requisition  not  being 
complied  with  they  execute  the  works, 
the  owner  or  occupier  is  entitled  under 
sect.  144  to  compensation  for  damage 
sustained  by  him  through  the  execution 
of  \\kt  works.  The  Queen  v.  The  Local 
Board  qf  Health  for  WaUasey,  428. 

See  Highway,  II. 

PUBLIC  HEALTH  SUPPLE- 
MENTAL ACT. 

See  Highway  t  II. 

QUARTER  SESSIONS. 
See  Office,  I. 

QUO  WARRANTO. 

I.  In  an  information  in  the  nature  of  a 
quo  warranto,  the  Crown  may  reply 
several  matters ;  also  may  traverse  the 
allegations  in  the  plea  and  demur.  The 
Queen  v.  Diplock^  174,  note  (a). 

n.  In  holding  a  Court  for  the  dec* 


tion  of  coroner,  and  making  a  leton  to 
the  writ  for  his  election,  the  sheriff 
exercises  judicial  functions ;  and  there- 
fore QUO  warranto  does  not  lie  to  in- 
quire mto  the  validity  of  votes  given  at 
Uie  election,  notwithstanding  state.  7  &8 
Vict,  c.  92.  *.  10.  and  23  &  24  T%ct.  c. 
116.  «.  2.  do  not  allow  time  for  a 
scrutiny  before  the  sheriff  after  the 
close  of  Uie  poll.  The  Queen  v.  D^pM, 
613. 

See  Qjfuie,  I. 

RACE. 
See  Award,  L    Stand. 


RAILWAY. 
See  fisBtuTes. 

RAILWAY  COMPANY. 

See   Carrier.     Lessor   and  Lessee,  L 
Hate,  Poor,  IV. 

RAILWAY  AND  CANAL  TRAFFIC 

ACT. 

See  Carrier^  L,  IIL 

RATE. 
See  Poor  Rate. 

REASONABLE  CAUSE. 
See  Office,  H.  Slander. 

RECOGNIZANCE. 
See  Indictable  Ofenee. 

*      • 

REFEREE. 
See  Award,  I. 

ilEGISTRAR. 
Of  Sheriffs  Court,    See  Office,  U. 

REGISTRATION. 

SttBanhruptegAct,YL    CopffngU- 

REGULiE  GENERALES. 
Michaelmas  Term,  1868,  Ipl. 


RELATION. 
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RELATION. 
Doctrine  of.    See  Bankrvptcy  Act,  III. 

RELIEF  IN  EQUITY. 
See  Award,  I. 

REMAINDERMAN. 
See  Copykold$. 

REPAIR. 
Of  house.    See  Husband  and  Wife. 

RIGHT. 
See  Market. 

Chim  of.    See  Slander. 

Of  action  in  England.    See  Colony. 

>  pending   appeal.    See  Ltrnt- 

tation,  uL. 

Of  way.    See  Pleading,  VI. 

Public.    See  Lande  Clauses  ConsoUda- 
.  tion  Act,  II. 

To  postea.    See  Bankruptcy  Act,  VI. 

To  rescind  contract.    See  Vendor  and 
Purchaser,  IL 

RULE  OF  COURT. 

1.  The  remedy  for  disobedience  of  a 
rule  of  Court  ordering  the  payment  of 
money  is  by  proceeding  under  stat.  1 
&  2   Vict.  c.  UO.s.  18. 

2.  That  practice  applies  where  an 
attorney  is  by  rule  of  Court  ordered  to 
pay  money.    Therefore, 

3.  Where  an  attorney  employed  to 
recover  a  debt  receivea  the  money, 
and  a  rule  of  Court  was  obtained 
ordering  him  to  pay  it  over,  which  he 
disobeyed,  the  Court  refused  to  grant 
an  attachment.  Jit  the  matter  qf  Rdbin-' 
son,  Oentlemanj  one  Sfc,  75. . 

SALE. 
See  Market.     Vendor  and  Purchaser,  I. 

SALVAGE. 

See  Insurance,  Marine,  I. 


SAVING  OF  RIGHT  UNDER 
REPEALED  ACT. 

See  Gaoler. 

SECURITY  FOR  COSTS. 

See  Costs. 

SET-OFF. 
See  Pleading,  II. 

SETTLEMENT. 
See  Poor,  I. 

SHAREHOLDER. 
See  Joint  Stock  Company. 

SHERIFF. 

See  BanAnip/cy  Jet,  VI.  Quo  Warranto, 
IL 

SHERIFFS  COURT. 
See  Central  Criminal  Court.    Office,  II. 

SHIP. 
See  Factory f  I.    Insurance^  Marine,  I. 

SHIP  BUILDING  FACTORY. 
See  Factory,  I. 

SHOP. 
See  Market,  I. 

SLANDER. 

1.  An  action  lies  for  a  false  and  ma* 
licious  assertion  that  the  owner  of  goods 
has  not  title  to  them,  special  damage 
being  proved. 

2.  Quare,  whether  an  action  lies  to 
recover  damages  for  the  vexation  and 
annoyance  caused  by  a  false  suit. 

3.  No  action  by  a  vendor  of  goods 
lies  against  a  person  disputing  his  title 
to  them,  for  threatening  to  bring  an 
action  against  an  intended  purchaser, 
unless  either  the  threat  was  made  mal& 
fide  only  with  intent  to  injure  the  vendor, 
and  witnout  any  purpose  to  follow  it  up 
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by  an  action  againtt  the  pnrcliaier,  or 
the  circunattances  were  ench  aa  to  make 
the  bringing  of  an  action  altogether 
wrongful. 

4.  Declaration  alleged  that  the  plain- 
tiffs made  and  sold  spooling  machines, 
and  that  the  defendant  falsely  and  ma- 
liciously wrote  to  persons  in  treaty  with 
the  plaintiffs  for  such   machines  that 
they  were  infringements  of  a  patent  of 
the  defendant,  and  that  if  they  were 
used  he  would  claim  royalties  for  their 
use,  for  the  recovery  of  which  he  would 
take  legal  proceedings ;  in  consequence 
of  which  the  plaintiffs  lost  the  sale  of 
their  machines.    Plea.    Not  guilty. 
[}),  Held  that  the  plaintiffs  were  en- 
titled   to    particulars   (the   Court 
having  refused  interrogatories  for 
this  purpose),    shewing    in  what 
part  or  parts  their  machines  were 
an  infringement  of  the  defendant's 
patent,  and    pointing  out   by  re- 
ference to  page  and  line  of   his 
specification  what  part  of  the  inven- 
tions therein  described  he  alleged 
to  have  been  infringed. 
On  the  trial  it  was  proved  that  the 
defendant  had  a  subsisting  patent.  The 
specification  described  a  very  compli- 
cated machine,  and  clumed  the  whole 
as  a  new  combination,  and  also  sepa- 
rately many  subordinate  parts  of  the 
machine  as  new.    The  plaintiffs'  ma- 
chine did  not  comprise  in  it  anything 
precisely  identical  with  any  of  those 
subordinate  parts,  but  parts  of  it  so 
closely  resembled  them  as  at  least  to 
give  plausible  grounds  for  contending 
that  they  were  equivalent  to  them.  The 
plaintiffs  were  negotiating  for  the  sale 
of   their  machine  to  different  manu- 
facturers, some  of  whom,  if  not  all, 
were  already    uoiog    the  defendant's 
machine  under  licences  from  him.  The 
defendant    wrote    to  them  the  letters 
complained  of  in  the  declaration.     In 
addition   to  these    facts  the   plaintiffs 
offered  to  prove  various  specifications 
and  machines  existing  before  the  date 
of  the  defendant's  patent,  which  accord- 
ing to  his  contention  would  show  that 
the  defendant's    specification    claimed 
matters  that  were  not  new,  and  also  that 
the  defendant  had  himself  used  them, 
and  consequently  knew  the  facts,  which 
would   render  his  patent  void.      This 
evidence  was  rejected  as  immaterial. 


(2).  Held,  that  the  action  would  not 
lie  without  proof  that  the  claim 
of  the  defendant  waa  a  mali  fide 
and  malicious  attempt  to  injure  the 
plaintiflTs,  by  asserting  a  d^m  of 
right  against  their  own  knowledge 
that  it  was  without  any  foundation; 
and 

(3).  Held,  that  the  evidence  would 
not  prove  such  maUce  aa  would 
support  the  action,  and  therefore 
was  properly  rejected. 

(4).  Qiuere,  whether  the  declaration 
waa  good  without  an  allegation  of 
knowledge  by  the  defenckmt  that 
his  claim  was  without  foundation, 
or  of  want  of  reasonable  and  pro- 
bable cause  for  making  it  ?  Wre* 
and  anotkar  v.  Weild,  57. 

See  Cauntp  Cowrt.    Libel 

SLATE  QUARRY. 
See  Factory,  II. 

SPECIAL  CONSTABLES. 

Special  constables  were  appointed  by 
the  justices  of  a  county,  but  not  by  pre- 
cept in  writing  as  directed  by  stat.  1  & 
2  fV.  4.  c.  41.  s.  1.  At  a  Petty  Sessions 
of  one  of  the  Petty  Sessional  dirisions 
of  the  county,  after  the  ordinary  busi- 
ness was  concluded,  the  justices  sat  for 
the  purpose  of  auditing  the  accounts  of 
the  expenses  of  the  special  constables 
who  had  served  within  that  division, 
aod  made  an  order  on  the  treasurer  to 
pay  a  certain  amount,  of  which  the  items 
were  specified.  The  treasurer  paid  the 
amount,  and  his  accounts,  including 
this  payment,  were  allowed  by  the 
Quarter  Sessions. 

I .  The  Court  refused  to  grant  a  cer- 
tiorari to  remove  the  order  on  either  of 
the  following  grounds : 
{\.)  That  the  special  constables  had 
not  been  properly  appointed  under 
Stat.  1  &  2  Tf^.  4  e.  41.  s  1. 
(2.)  That  the  order  for  payment  of  the 
expenses  of  the  special  constables 
dia  not  shew  that  the  justices  had 
jurisdiction  to  make  it. 
(3.)  That  the  order  was  not  made  at 
a  Special  Session  held  for  that  pur- 
pose, as  directed  by  stat.  1  &  2  W, 
4.  c.  41.  s,  13.     But, 
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Held, 

2.  That  tboogh  tbe  order  waa  good 
on  the  face  of  it,  and  the  treasurer  was 
bound  to  pay  the  amount ; 

3.  It  was  Dad,  because  not  made  at  a 
Special  Session  held  for  that  purpose. 
The  Queen  ▼.  Lard  Newborougk  and 
others^  Justices  qf  Cafnarvonshire,  586. 

SPECIAL  VERDICT. 
See  Office,  I. 

SPECTATOR. 
At  races.    See  Stand. 


STAND. 

The  defendant,  acting  on  behalf  of 
himself  and  other  persons  interested  in 
the  C.  steeplechases,  entered  into  a  con- 
tract with  E.  ^  Co.,  by  which  E.  Sf  Co. 
engaged  to  erect  and  let  to  them  a  tem- 
porary stand  for  the  accommodation  of 
persons  desiring  to  see  the  races.  The 
stand  having  been  erected,  the  defen- 
dant, on  behalf  of  himself  and  his  col- 
leagues, received  money  from  visitors 
for  tbe  use  of  places  on  the  stand.  E.  ^ 
Co.  were  competent  and  proper  persons 
to  be  employed  to  erect  the  stand,  but  it 
was  in  fact  negligently  erected  by  them, 
and  in  consequence  fell,  and  the  plain- 
tiff, who  had  paid  for  admission,  and 
was  upon  the  stand  looking  at  the  races, 
was  injured  by  the  fall.  Neither  the 
plaintiff  nor  the  defendant  knew  of  the 
improper  construction  of  the  stand. 
Held,  by  the  Queen's  Bench,  and  af- 
firmed by  the  Exchequer  Chamber, 

1.  That  the  defendant,  by  receiving 
money  from  the  plaintiff  as  tbe  price  of 
his  admission  to  the  stand,  entered  into 
some  engagement  with  him  with  re- 
ference to  its  condition  ;  and  it  was  im- 
material to  what  purpose  the  money  was 
applied. 

2.  That  the  contract  by  the  defendant 
to  be  implied  from  the  relation  which 
existed  between  him  and  tbe  plaintiff 
was  that  due  care  had  been  used  not 
only  by  the  defendant  and  his  servants, 
but  by  the  persons  whom  he  employed 
to  erect  the  stand,  and  that  therefore  he 
wa6  liable  for  the  injury  to  the  plaintiff. 


3.  That  tbe  circumstance  that  the 
defendant  did  not  himself  survey  or 
employ  any  person  to  survey  the  stand 
after  it  was  erected  did  not  m  itself  es- 
tablish the  charge  of  negligence.  Francis 
V.  CockereU,  950. 

STATUTE  OF  LIMITATIONS. 
See  lAmitation. 


STAYING  EXECUTION. 
See  Bankruptcy  Act,  II. 

STOLEN  GOODS. 
See  Writ  of  Restitution. 

STREET. 
See  Public  Health  Act. 


SUMMARY     PROCEDURE     ON 
BILLS  OF  EXCHANGE  ACT. 

See  Appearance. 


SURVEYOR. 
Of  highways.    See  Limitation,  I.,  II. 

TELEGRAPH  COMPANY. 

A  special  Act,  25  &  26  Vict.  c.  cxxxi., 
gave    an    electric  telegraph  Company 

{K)wers  for  laying  down  their  line,  and 
»y  sect.  61  enacted,  that  the  use  of  their 
telegraph  and  apparatus  for  the  purpose 
of  receiving  and  conveying  messages 
should,  subject  to  the  prior  right  of  use 
for  the  service  of  the  Urown,  and  sub- 
ject to  such  charges  and  reasonable  re- 
gulations as  might  be  made  by  the  Com- 
pany, be  open  tor  the  sending  and  re- 
ceiving of  messages  by  all  persons  alike. 
Sect.  75  limited  the*  charges  to  the  rates 
specified  in  the  Schedule  to  the  Act. 
The  Company  stipulated  that  they  would 
not  be  responsible  for  mistakes  or  de- 
lays in  the  transmission  of  nor  for  the 
non-delivery  of  unrepeated  messages 
from  whatever  cause  arising,  and  that 
half  the  usual  price  for  transmissiou 
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would  bd  charged  in  addition  for  re- 
peated measages. 

1.  Held  tlut  the  obligation  of  the 
Company  to  uae  due  care  and  skill  in 
t)ie  tnmeittieaion  of  a  m^aage  arose  en- 
tirely out  of  contract,  ai^  that  the  Ten- 
dor  of  goods  who  received  an  offer  by 
telegraph  from  the  vendee  could  not 
maintain  an  action  against  the  Company 
for  a  mistake  in  the  message. 

2.  Quare,  whether  the  stipulation 
limiting  the  responsibility  of  the  Com- 
pany was  unreasonable  within  sect.  61, 
and  therefore  void?  Playfori  v.  The 
United  Kingdom  Eleotric  Tetegrtqfh  Com' 
pany  {Limited),  759> 

TENDER, 
See  Contract. 

TIME  FOR  DISCHARGE  OF 
CARGO. 

See  Ckarterparty. 

TITLE. 
Slander  of.    See  Slander, 

TOLL. 
See  Market,  II. 

TOWN. 
See  Paving  Act. 

TOWN  COUNCILLOR. 

Stat.  5  &  6  ^.  4.  e.  76.  enacts,  that 
'*  no  person  being  in  holy  orders,  or  be- 
ing the  regular  minister  of  a  dissenting 
congregation,  shall  be  qualified  "  to  be 
a  councillor  of  any  borough.  Held, 
.  1.  That  a  minister  appointed  to  offi- 
ciate occasionally  or  temporarily  to  a 
dissenting  congregation  is  not  dis- 
qualified. 

2.  Per  Blackhurn  J.  The  regular 
minister  of  a  dissenting  congregation  de 
facto,  though  not  de  jure,  is  disqualified. 
The  Queen  v.  Oldham,  193. 

TRADE  ESTABLISHMENT. 
See  Factory,  II. 


TRADES  UNION. 
See  Friendly  Society. 

TRESPASS. 
See  Pleading,  III. 

UMPIRE. 
See  Joint  StotA  Company. 


UNDERLEASE. 
UNDERTENANT 


E.     } 
NT.  3 


See  Bankrtmtey  Act,  V.      Leteor  and 
Lessee,  11. 

UNION. 
See  Poor,  II.     Union  Assessment  Act. 

UNION  ASSESSMENT  ACT. 

I.  Houses  finished  and  fit  foroccapa- 
tion,  but  not  let  or  occupied,  which  had 
been  omitteil  in  the  valuation  list  made 
hv  the  overseers  under  sect.  14  of  The 
Union  Assessment  Committee  Act, 
1862,  25  &  26  Vict,  c:  103.,  are  rateable 
hereditaments,  and  ought  to  be  inserted 
in  the  valuation  list  by  the  assessment 
committee  under  sect.  20.  The  Qfieen 
V.  The  Overseers  qf  Maiden,  323. 

II.  Under  The  Union  AssessmeDt 
Committee  Amendment  Act,  1864,  27  & 
28  Vict.  c.  39.  s.  1.,  it  is  a  condition 
precedent  to  the  right  of  appeal  against 
each  and  every  rate  made  in  conformity 
with  the  valuation  list,  that  the  appellant 
should  give  a  notice  of  objection  agRinst 
the  list  to  the  assessment  committee; 
and  that  notwithstanding  an  appeal 
against  the  next  preceding  rate  by  the 
appellant  is  pending,  and  the  figures  in 
the  valuation  list  are  the  same,  so  far  as 
the  appellant  is  concerned.  The  Q^ee^ 
on  the  prosecution  of  the  Churchwardm 
*c.  of  St.  Mary,  Cardiff,  v.  The  Gmi 
Western  Railway  Company^  318. 


VACANT  POSSESSION. 

VACANT  POSSESSION. 
See  Poor  RatCj  V. 

VALUATION  LIST. 
See  Union  Assessment  Act, 

VENDOR  AND  PURCHASER. 

» 

1.  1.  Upon  a  breach  of  contract  for 
the  sale  of  real  property  the  rule  of  the 
common  ]aw  applies,  and  the  purchaser 
is,  so  far  as  money  can  do  it»  to  be 
placed  in  the  same  situation  with  re- 
spect to  damages  as  if  the  contract  hsid 
baen  performed,  except  only  where  the 
breach  has  been  caused  by  inability  on 
the  part  of  the  vendor  to  make  a  good 
title. 

2.  The  defendants,  mortgagees  with 
a  power  of  sale,  sold  to  the  plaintiff  by 
auction  the  lease  of  a  house,  the  par- 
ticulars of  sale  stating  that  possession 
would  be  given  on  completion  of  the 
purchase.  The  transaction  was,  by  the 
conditions  of  sale,  to  be  completed  by 
the  26th  December,  By  Uie  fifth  con- 
dition, in  case  the  vendor  should  be 
unable  or  unwilling  to  remove  or  com- 
ply with  anv  objection  or  requisition  as 
to  the  title,  he  was  at  liberty  to  rescind 
the  contract  and  to  return  the  deposit 
money  without  interest,  costs,  or  other 
compensation.  The  mortgagor  being 
in  possession  refused  to  give  it  up ;  and 
the  plaintiff,  having  sold  to  a  purchaser 
who  bought  the  house  for  occupation, 
required  possession  before  completion. 
Thereupon  the  defendants  rescinded  the 
contract  on  account  of  the  expense  they 
would  incur  in  order  to  enable  them  to 
complete.  Held  by  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen's  Bench, 

(1).  lliat  the  plaintiff  was  entitled 
to  recover  not  only  the  deposit  and 
expenses  of  investigating  the  title, 
but  aiso  damages  for  the  loss  of  his 
bargain. 

(2).  Tliat  the  measure  of  damages 
was  the  difference  between  the  con- 
tract price  and  the  market  value  at 
the  time  of  the  breach  of  the 
contract. 

(3).  That,  in  the  absence  of  evidence 


VENDOR  AND  PURCHASER.     10§1 

'  to  the  contrary,,  the  price  at  wich 
the  property  i^as  respjd,  was  the 
test, of  the  ma^k^t. value..  Mi^cl 
Y.  Fitch  and  others,  7dS> 

II..  1,  In  the  case.ota  cpntnict  for 
the.  sale  of  leaseholds,  wher^e  ,the  lease 
is  more, than  sixty  years  old,  it. is  not 
enough  for  the  vendor  ito  shew  i^  as- 
signment or  series  pf  ..assignments 
reciting,  the  parcels,  words  of  demise^ 
and  reddendum  of  the  lease,  only,  and 
not  purporting  to  recite  the  whole. lease, 
though^  accompanied  by  sijty  years 
possession  consistent  with  those  assign-* 
ments;  in  the  abs/ence  of  a  condition 
that  the  purchaJser  shall  be  satisfied 
with  the  recital  of  the  lease  the  vendor 
is  bound  to  produce  the  lease  or  a  copy 
of  it,  or  prove  its  loss  and  that  no  com- 
plete copy  of  it  exists.. 

2.  The  plaintiff  entered  into  a  con-* 
tract  with  the  defendant  for  the  pur- 
chase of  two  farms,  one  freehold  the 
other  leasehold;  the  defendant  stipu- 
lated that  he  would  deduce  a  good  and 
marketable  title,  and  deliver  an  abstract 
of  title  to  the  purchaser.  The  abstract 
delivered  by  the  defendant  commenced 
with  an  indenture  dated  13th  September , 
1800,  which  recited  a  lease  of  the  20th 
January^  1606,  by  three  lessors  for  1000 
years,  from  the  Feast  of  St.  Michael  the 
Archanffelj  1 599f  at  the  rent  of  id.  payable 
on  the  said  feast  day,  only  if  demanded. 
The  recital  set  out  the  parcels,  the  wordtf 
of  demise  and  reddendum,  but  did  not 
purport  to  set  out  the  whole  lease.  The 
abstract  shewed  that  the  larger  portiou 
of  the  property  had  passed  oy  assign-' 
ment  to  a  third  person.  The  remaining 
portion,  which  was  the  subject  of  the 
contract,  had  by  various  assignments 
passed  to  the  defendant.  The  plaintiff 
required  an  attested  copy  of  the  lease 
of  the  20th  January,  1606,  and  a 
covenant  for  its  production  bv  its  legal 
possessor.  Hela  by  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Queen's  Bench,  that  upon  the  re- 
fusal of  the  defendant  to  comply  with 
that  requisition  the  plaintiff  was  entitled 
to  rescind  the  contract.  FVend  v.  Buch-^ 
ley,  973. 

VESTRY  MEirriNG'. 
1.  Stat  58  O.  3.  c.  69.  #.  I.,  whicb 
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VIS  MAJOR. 


WHARFAGE  DUES. 


requires  notice  of  a  "  meeting  of  the 
inhabitants  in  vestry  of  or  for  any 
parish'*  to  be  given  three  days  before 
the  day  to  be  appointed  for  holding  it 
by  the  publication  of  it  on  some  SttHdav, 
applies  only  to  a  common  law  parish, 
and  not  to  a  district  for  ecclesiastical 
purposes  created  under  either  of  the 
Church  Building  Acts,  £8  G.  3.  e.  45. 
and  59  G.  3.  c.  134. 

2.  In  an  ecclesiastical  district  created 
under  one  of  those  Church  Building 
Acts,  notice  of  a  vestrv  meeting  for  the 
election  of  churchwardens  was  given  on 
Oood  Friday^  and  the  meeting  for  the 
election  was  held  on  Easter  T\tesday, 
Held,  that  the  election  was  valid.  The 
Queen  v.  John  Barrow^  Clerk^  and  others, 
674. 

VIS   MAJOR. 
See  Charterpartft 

WHARF. 
See  Poor  Rate,  II. 


WHARFAGE  DUES. 
See  Poor  Rate,  III. 

WIFE. 
See  Husband  and  Wife.     Poor,  IIL 

WINE  AND  BEERHOUSE  ACT. 
See  Beerhouse. 

WRIT  OF  RESTITUTION. 

1.  The  jurisdiction  of  this  Court  to 
issue  a  writ  of  restitution  of  stolen  pro- 
perty was  incidental  to  the  judgment  on 
appods  of  felony  which  were  abolished 
by  Stat.  59  G.  3.  c.  46.,  and  it  was 
abolished  with  them. 

2.  That  jurisdiction  was  not  given  by 
the  repealed  statute  21  if.  8.  e.  11.,  nor 
is  it  given  by  stat.  24  &  25  Vict,  e.  96. 
s.  100.  The  Queen  v.  The  Lord  Mt^or, 
4*0.  qf  London,  341. 


THE  END. 


SATKBB  ARD  HODOBSi  PaZNTKBS,  niTBB  LANB,  E.G. 
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